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CASES  MGUBD'^iNirDETERMINED 

m    TBX 

SUPEEIOE   OOUET 


or  THS 


CITY  OF  NEW  YORK 

AT  OENBBAL  TERM. 


HoLDAKS  el  aZ.,  Plaintiff  and  Appellants,  v.  Butxebworth, 

Bespondent.  ^ 

1.  Where  a  person  (B.)  is  in  partnerehip  with  another  (T.)  in  a  bumness 
described  as  the  business  of  "  The  Atlantic  Forge  Company,"  but  in  which 
the  correspondence  is  conducted  and  all  contracts  made  in  the  name  of  T., 
(the  name  of  B.  in  no  manner  appearing  in  the  business,)  and  thereafter 
die  firm  is  dissolved,  and  a  new  partnership  is  formed  by  T.,  the  co-partner, 
and  a  third  person,  under  a  different  name,  to  conduct  the  same  business  at 
the  same  place,  and  the  partners  in  such  new  firm  immediately  send  a 
notice  of  that  &ct-  signed  by  them,  by  post^  to  all  who  had  dealt  with  the 
old  firm,  and  eubeequently  a  vendor  who  had  never  dealt  with  the  old 
firm,  makes  a  sale  of  goods  on  credit,  nominally,  to  such  former  co-partner, 
T.,  in  whose  name  the  business  of  the. old  firm  had  been  done,  and  takes 
a  note  signed  by  the  new  firm  in  its  true  name,  he  cannot  charge  the  per- 
son, so  retiring,  as  a  continuing  partner,  although  he  knew  by  common 
notoriety  that  the  person  so  retiring  had  been  a  partner,  and  supposed  that 
he  then  was,  provided  it  was  also  a  matter  of  public  notoriety,  on  and 
after  the  formation  of  the  new  firm,  that  it  had  been  formed  by  such  co- 
partner and  third  person,  in  a  new  name,  and  that  it  had  in  &ct  transacted 
its  buaineflB  in  sach  new  name. 


2      CASES  m  THE  SUPERIOR  COURT. 

Holdane  et  al.  v.  Butterworth. 

2.  Where  the  facts  specially  found  entitle  a  defendant  to  a  general  Terdict, 
the  plaintiff  will  not  be  entitled  to  a  new  trial  because  portions  of  the 
charge  may  have  been  erroneous,  when  such  portions  of  the  charge  could 
not  possibly  affect  the  minds  of  the  jury  in  considering  the  evidence 
relating  to  or  in  determining  such  special  facts. 

(Before  Bosworth,  Ch.  J.,  and  Hoffman  and  Mo^Torief,  J.  J.) 
Heard,  April  15;  decided,  May  14,  1859. 

This  is  an  appeal  by  the  plaintiffs  (John  H.  and  James  H. 
Holdane)  from  a  judgment  entered  on  a  verdict  in  favor  of  the 
defendant,  (John  F.  Butterworth,)  rendered  at  a  trial  had  before 
Mr.  Justice  Slosson  and  a  jury,  in  March,  1858.  Charles  H. 
Tupper  and  Wesley  M.  Lee  were  also  named  as  defendants,  but 
neither  of  them  was  served  with  the  summons  or  appeared  in 
the  action. 

The  complaint  states  that  the  defendants  on  the  lOlh  of  Octo- 
ber, 1855,  were  partners  "  under  the  name  or  style  of  C.  H.  Tup- 
per, or  C.  H.  Tupper  &  Lee,  at  the  building  usually  known  as 
the  Atlantic  Forge,  No.  268  Eleventh  street,"  in  New  York  city. 

That  on  that  day  the  plaintiffs,  being  partners,  composing  the 
firm  of  Holdane  &  Co.,  sold  and  delivered  to  the  defendants 
ninety -one  pieces  of  iron,  for  the  price  of  $659.22,  on  a  credit  of 
six  months,  for  which  the  defendants  have  not  paid. 

The  answer  denied  the  allegations  of  the  complaint. 

On  the  trial  it  was  proved,  that  for  several  years  prior  tO 
March,  1855,  the  defendants  Butterworth  and  Lee  were  partners 
and  did  business  at  No.  268  Eleventh  street,  under  the  firm 
name  of  the  Atlantic  Forge  Company.  That  Butterworth  was  its 
capitalist,  but  transacted  individual  business  at  the  Merchants' 
Exchange,  two  and  a  half  or  three  miles  distant,  and  was  at  No. 
268  Eleventh  street  only  occasionally,  sometimes  once  a  week, 
and  sometimes  not  in  three  or  four  months.  The  correspondence 
of  the  firm  was  conducted  and  its  notes  and  contracts  were  signed 
in  the  name  of  Charles  H.  Tupper  alone.  The  name,  Charles 
H.  Tupper,  at  the  time  of  the  trial,  and  for  several  years  previ- 
ously, was  placed  conspicuously  on  a  large  sign  on  the  top  of  the 
building,  the  whole  length  of  the  roof,  and  the  words  "  Atlantic 
Forge  "  were  painted  conspicuously  on  the  same  building. 

Tupper  k  Butterworth  did  no  business  atler  the  first  of  Jan- 
uary, 1855 ;  they  dissolved  partnership  prior  to  March  of  that 
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year;  on  the  1st  of  March,  1855,  the  defendants,  Tapper  k  Lee, 
formed  a  partnership,  under  the  name  of  "  C.  H.  Tapper  &  Lee ;" 
Lee  was  a  man  of  bat  little  means,  and  for  some  time  previoas 
had  been  foreman  of  the  establishment ;  the  new  firm  conducted 
its  business  at  the  same  place,  and  in  its  proper  name.  They 
sent  circulars,  dated  March  1,  1855,  signed  with  their  names  in 
JidL  "  by  the  post,  to  such  parties  as  had  formerly  dealt  with  the 
house,"  stating  that  they  had  formed  such  partnership  to  transact 
the  same  business  as  the  Atlantic  Forge  Company  had  previ- 
ously done,  and  at  the  same  place ;  and  the  same  fact  was  also 
communicated  orally  to  some  of  those  who  had  formerly  dealt 
with  the  old  firm;  no  notice  of  the  dissolution  of  the  old  firm 
or  of  the  formation  of  the  new  one  was  published  in  any  news- 
paper. 

It  was  proved  that  there  was  a  small  tin  sign  on  the  front 
office,  before  the  new  firm  was  formed,  which  was  taken  down, 
and  that  a  new  sign  was  put  up,  (when  the  new  firm  was  formed,) 
having  on  it  the  names,  "C.  H.  Tupper  &  W.  M.  Lee."  That 
the  debts  owing  in  March,  1855,  when  the  firm  was  dissolved, 
were  paid  principally  by  Butterworth,  at  his  office  in  the  Mer- 
chants' Exchange.  Butterworth  was  not  in  any  way  interested 
in  the  new  firm. 

The  sale  of  the  iron  by  the  plaintiffs  was  made  thus :  On  the 
8th  of  October,  1855,  the  plaintiflBa  sent  to  C.  H.  Tupper  a  note 
in  these  words,  viz. : 

"New  York,  Oct.  8th,  1855. 
"C.H.  Tupper,  Esq.: 

"  Dear  Sir — We  have  for  sale  about  ten  tons  faggoting  iron, 
$55  per  ton,  6  months.    These  are  of  Ford's  make. 

"  Very  respectfully, 

"Holdane  &Co." 

Tupper  called  on  the  plaintiffs  soon,  and  said  he  would  take  the 
iron,  and  would  send  his  cart  for  it.  He  did  so.  The  plaintiffs 
charged  the  iron  to  C.  H.  Tupper,  and  made  out  and  sent  with 
it  a  bill  for  it  in  the  name  of  C.  H.  Tupper.  About  a  month 
after  the  iron  was  delivered  the  defendants  sent  to  the  plaintilfe 
a  note,  dated  October  10th,  1855,  for  the  amount  of  the  bill  at 
six  months,  signed  "  C.  H.  Tupper  &  Lee,"  which  note  the  plain- 
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tifiB)  produced  at  the  trial  and  offered  to  cancel.  The  plaintifis 
were  ignorant  of  Lee's  connection  with  the  firm  until  they 
received  this  note.  James*  H.  Holdane  (one  of  the  plaintifis) 
testified  that  this  was  the  only  transaction  of  his  firm  with  the 
house  doing  business  at  the  Atlantic  Forge.  That  as  early  as 
1858  "  he  learned,  and  it  was  generally  known  in  the  trade,  that 
Butterworth  was  a  member  of  the  house  doing  business  in 
Eleventh  street ;"  that  he  had  not  heard  of  his  retirement  until 
C.  H.  Tupper  &  Lee  had  failed,  in  December,  1865,  and  "sup- 
posed "  when  the  iron  was  sold  that  Butterworth  was  a  partner. 
The  case  does  not  show  whether  John  H.  Holdane,  the  other 
plaintiff,  was  or  was  not  examined.  "  There  was  evidence  on 
both  sides,  on  the  questions  whether  or  not  Butterworth  was 
generally  known  to  be  a  member  of  the  house,  and  whether. or 
not  it  was  generally  known  that  a  change  had  taken  place  in  the 
firm  in  March,  1855."  The  plaintiffs  objected  and  excepted  to 
this  question  being  put  to  Josiah  Shove,  who  was  in  the  employ- 
ment of  the  new  firm,  viz. : 

Q.  "  Was  it  or  not  generally  known  among  the  dealers  of  the 
Atlantic  Forge  Company  or  Charles  H.  Tupper,  and  the  trade 
generally,  that  there  had  been  a  change  in  the  firm  ?" 

A.  "It  was." 

Being  shown  a  bundle  of  papers,  the  same  witness  stated  that 
they  were  fourteen  letters  receive^  by  Tupper  &  Lee  firom  vari- 
ous customers,  in  diflferent  parts  of  the  country,  since  the  1st  of 
March,  1855,  and  that  all  of  them  were  addressed  to  Tupper  & 
Lee.    To  the  admission  of  this  evidence  the  plaintiffs  excepted. 

Butterworth  testified  that  it  was  not  generally  known  that  he 
vas  a  partner  in  the  business  of  Charles  H.  Tupper. 

Tupper  &  Lee,  in  December,  1855,  when  they  failed,  made  an 
assignment  to  the  defendant,  Butterworth,  for  the  benefit  of  their 
creditors.  The  judge  charged  that  the  plaintiflfe  cannot  recover, 
if  it  was  not  a  matter  of  public  notoriety  that  Butterworth  was 
a  member  of  the  prior  firm,  so  that  the  plaintiffs  from  that  source 
had,  or  may  fairly  be  supposed  to  have  -had,  notice  of  his  connec- 
tion with  the  firm. 

That  they  cannot  recover,  although  it  was  a  matter  of  public 
notoriety  that  he  was  a  member  of  the  firm,  if  the  change  of  the 
firm  on  the  first  of  March  was  also  a  matter  of  public  notoriety, 
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or  if  "  Buch  steps  were  taken  by  the  old  or  new  firm  or  by  But- 
terworth  to  make  it  known,  as  that  the  plainti&  on  inquiry  might 
have  ascertained  it" 

But  if  the  change  of  the  firm  was  not  also  a  matter  of  public 
notoriety,  or  if  "no  such  steps  were  taken  to  make  it  known  as 
that  the  plaintiflBs  on  inquiry  could  have  ascertained  it,  then  they 
are  entitled  to  recover."   • 

.  That  as  there  is  no  evidence  "  that  Butterworth  ever  held  him- 
self out  to  plaintifl^  as  a  member  of  the  firm,  and  his  name  not 
being  used  in  the  firm,  and  the  plaintiils  having  had  no  transac- 
tions with  the  firm  while  he  was  a  member  of  it;  they  cannot 
now  charge  him  as  a  member  of  the  firm,  except  on  the  ground 
that  they  may  be  reasonably  supposed  to  have  given  credit  to 
the  firm  in  the  transaction  in  question,  from  the  belief  induced 
by  the  general  notoriety  of  his  previous  connection  with  it,  that 
he  was  still  a  member,  and  the  absence  of  a  general, notoriety  of 
the  change  of  the  firm,  or  of  steps  taken  to  make  the  change 
known,  so  that  on  inquiry  they  could  have  ascertained  it" 
The  plainti£&  excepted,  severally,  to  each  part  of  the  charge. 
The  jury  found  a  general  verdict  for  the  defendant,  and  in 
answer  to  questions  specially  submitted  to  them  by  the  judge, 
found : 

1.  That  it  was  a  matter  of  public  notoriety  that  Butterworth 
was  a  member  of  the  firm,  existing  up  to  the  Ist  of  March,  1856. 

2.  That  it  was  a  matter  of  public  notoriety  that  the  firm  was 
changed  on  and  after  that  date. 

The  plaintiflfe  requested  the  Court  to  charge : 

1.  That  if  they  knew,  by  general  report  or  otherwise,  that  for 
several  years  prior  to  the  1st  of  March,  1856,  Butterworth  was 
a  partner,  the  latter  was  liable  unless  he  proved  "  that  the  plain- 
tiffs had  notice  of  his  retirement  or  disconnection  before  they 
sold  the  goods." 

2.  That  it  was  his  duty,  either  to  prove  actual  notice  of  such 
disconnection,  to  the  plaintifis ;  or  to  have  published  it  in  some 
public  newspaper  in  the  city  of  New  York ;  or  in  some  other 
public  and  notorious  manner  put  the  public  on  their  guard. 

S.  Unless  the  defendants  had  done  this,  the  plaintiffs  must 
recover,  unless  before  selling  the  goods,  they  had  in  some  other 
way  obtained  knowledge  of  his  retirement 
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4.  That  knowledge  by  the  plaintiffs,  when  they  sold,  of  a 
change  of  the  name  of  the  firm  from  the  Atlantic  Forge  Com- 
pany, or  Charles  H.  Tupper  to  C.  H.  Tupper  &  Lee,  of  itself 
gave  no  information  to  the  public  concerning  the  defendant  But- 
terworth ;  nor  had  that  any  tendency  to  show  that  he  ever  was 
a  partner ;  or  if  he  had  been,  that  he  had  ceased  to  be  one. 
The  judge  refused  to  charge,  in  respect  to  either  request,  other- 
wise than  as  he  had  charged,  and  the  plaintiffs  excepted,  seriatim^ 
to  the  several  refusals  to  charge  as  thus  requested. 

Judgment  having  been  entered  on  the  verdict,  the  plaintifis 
appealed  from  it  to  the  General  Term. 

Thomas  Ntlson^  for  appellants. 

I.  "Upon  the  dissolution  of  a  partnership,  the  retiring  partner, 
to  exonerate  himself  from  liability  to  the  creditors  of  the  con- 
tinuing firm,  for  contracts  entered  into  by  them  subsequent  to 
his  retirement,  must  give  notice  of  his  retirement  (Collyer  on 
Partnership,  §530.) 

n.  As  to  persons  who  have  been  in  the  habit  of  dealing  with 
the  firm,  it  is  requisite  that  actual  notice  be  brought  home  to 
them.  (Collyer  on  Partnership,  §  533 ;  Clapp  v.  Rogers^  2  Kern., 
288.) 

in.  As  to  all  persons  who  have  not  had  any  previous  deal- 
ings with  the  firm,  a  notice  in  one  of  the  public  and  regular 
newspapers  published  in  the  place  where  the  business  was  car- 
ried on,  is  the  usual  mode  of  giving  information,  and  should  be 
given  to  exempt  the  retiring  partner  from  liability  for  the  future 
engagements  of  the  continuing  firm.  (Collyer  on  Partnership, 
§  532,  and  notes,  §  534 ;  Lansing  v.  Gaine,  2  Johns.  R,  304 
Kitchen  v.   Clark,  6  id.,  147;   Graves  v.  Merry,  6  Cow.,  704 
Vemm  v.  Manhattan  Co.,  17  Wend.,   527;   22  id.,  193,  198 
National  Bank  v.  Norton,  1  Hill,  578 ;  Munn  v.  Baker,  2  Stark., 
255.) 

IV.  When  a  notice  of  the  dissolution  has  not  been  published 
in  a  newspaper,  or  brought  home  to  the  knowledge  of  the  party 
to  be  affected  by  it,  evidence  of  the  mere  notoriety  of  the  disso- 
lution is  not  admissible  to  prove  such  notice.  (Collyer  on  Part- 
nership, §533;  Pitcher  v.  Barrows,  17  Pick.,  861;  Oorhamy. 
Thomson,  Peake's  C,  42.) 
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V.  A  dormant  partner  is  liable  after  his  retirement  from  the 
firm,  to  creditors  who  knew  him  as  a  member  of  the  firm,  if  they 
were  not  notified  of  his  retirement  {Davis  v.  AU^n,  3  Comst., 
168 ;  Collfer,  §586,  and  note  4 ;  Kellt/  v.  HurVmrt,  5  Cow.  R, 
634 ;  Evans  v.  Drummond,  4  Esp.,  90 ;  Carter  v.  WhaUey^  1  B. 
and  Ad.,  11 ;  Orosvenor  v.  Loyd,  1  Mete,  19  ;  Farrar  v.  Deflinne^ 
1  Car.  and  Kir.,  580.) 

VL  Butterworth,  in  fact,  was  not  a  dormant  partner.  It  is  a 
well  settled  rule  of  law  that  a  person  is  not  to  be  deemed  a  dor- 
mant partner  because  his  name,  does  not  appear  in  the  firm  and 
partnership  style  which  they  choose  to  adopt.  {Ooddard  v.  iVatt, 
16  Pick.,  428.) 

VIL  The  plaintifis  had  no  knowledge  of  the  change  of  the 
firm  at  the  time  they  sold  their  goods ;  but  even  if  they  did,  that 
fact  furnished  no  presumption  that  Butterworth  had  ceased  to  be 
a  pAtner,  if  he  had  not  given  sufficient  notice  of  his  retirement 
Shaw,  Ch.  J.,  says:  "When  a  business  is  carried  on  by  three  or 
more  partners,  and  one  withdraws,  or  one  is  added,  or  both,  and 
notice  thereof  given,  and  the  business  is  carried  on  as  before, 
those  as  to  whom  no  notice  is  given  must  be  presumed  to  hold 
the  same  relation  to  the  concern  that  they  did  before,  and  such 
change  ftimishes  no  presumption  that  the  others  have  ceased  to 
be  partners."  {Howe  v.  Thayer^  17  Pick.,  95.) 

VIIL  The  giving  of  the  note  of  C.  H.  Tupper  &  Lee  to  the 
plaintifis  was  no  payment  of  the  plaintiffs'  claim.  {Davis  v. 
JlZ&n,  3  Comst,  168 ;   Vansteenburgh  v.  Hoffman^  15  Barb.,  28.) 

IX.  The  plaintiffs'  several  exceptions  to  the  charge  made  by  the 
court,  and  its  omissions  to  charge  as  requested,  were  w^ll  taken. 

E.  &  Yan  Winkle^  for  respondent 

L  The  jury  found  as  a  fact  that  it  was  a  matter  of  public 
notoriety  that  Butterworth  ceased  to  be  a  member  of  the  firm  on 
the  Ist  of  March,  1855. 

The  plaintiffs  had  never  had  any  transactions  with  Butter- 
worth's  firm,  and  months  after  he  had  retired  from  it,  sold  to 
parties  doing  business  under  a  different  name  a  quantity  of  iron, 
for  which  they  took  the  new  firm's  note  at  six  months. 

The  old  firm  was  "The  Atlantic  Forge  Company."  The  new 
firm  "C.  H.  Tupper  &  Lee." 
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There  was  no  error,  therefore,  in  the  Judge's  charge,  that  if 
they  found  suclf  dissolution  to  have  been  a  matter  of  public 
notoriety,  the  defendant,  Butterworth,  was  not  liable.    . 

Where,  on  the  trial  of  an  action  against  three  persons  who  had 
been  in  partnership  together  in  Liverpool,  but  one  of  whom 
(Humble)  had  retired,  it  was  proved  that,  upon  his  retirement, 
the  new  name  of  the  firm  was  painted  upon  the  counting-house, 
and  the  winding  up  of  the  affairs  of  the  old  partnership  was 
removed  to  another  .place  in  Liverpool,  and  circular  letters 
announcing  the  change  of  partners  were  sent  to  the  correspond- 
ents of  the  old  firm,  but  there  was  no  public  advertisement  of 
the  change,  nor  any  notice  of  it  proved  which  could  expressly 
affect  the  plaintiffs,  the  Court  of  King's  Bench  held  that  these 
circumstances  were  a  sufficient  notification  to  all  the  world  of  the 
change  in  the  firm,  and  that  the  action  was  not  maintainable 
against  Humble.  {Mclver  v.  Hurrible^  16  East,  169.) 

A  change  of  the  form  of  checks  in  a  banking  house,  is,  with- 
out any  advertisement  in  the  gazette  or  circular  letter  to  cus- 
tomers, sufficient  notice  of  an  alteration  of  the  firm  to  a  creditor 
who  uses  such  checks.  {Barfoot  v.  Ooodall,  8  Camp.,  147.) 
"  IL  The  rule  is,  that  actual  notice  of  the  retirement  of  a  part- 
ner is  necessary  to  be  given  to  the  dealers  with  an  established 
firm,  in  order  to  shield  the  retiring  partner  from  liability  for  new 
engagements  in  the  name  of  the  firm,  and  that  as  to  all  other 
parties  a  publication  in  the  newspaper  is  sufficient  But  it  is  not 
held  that  such  publication  is  the  only  means,  but  that  any  other 
&ct8  inferring  notice  are  enough,  sdl  the  cases,  however,  have 
reference  to  new  liabilities  in  the  name  of  the  old  firm,  not  to 
new  liabilities  by  a  new  firm  or  in  a  new  manner,  for  that  alone 
is  notice.  {Godfrey  v.  TumbuU^  1  Esp.,  871 ;  Mclver  v,  Eumble, 
and  Barfoot  v.  OogdaU^  cited  above ;  Clapp  et  aly.  Bogcrs  et  ai,  2 
Kern.,  288 ;  Vemm  v.  Manhattan  Co.,  22  Wend.,  188 ;  Graves 
v.  Merrt/j  6  Cow.,  701 ;  Ketcfiam  v.  Clark,  6  Johns.,  144.) 

"  Public  notice  in  some  reasonable  manner  must  be  given." 
A  change  in  the  business  name  seems  the  best  notice,  and  one 
that  cannot  be  overlooked. 

See  Parkin  v.  Carruthera,  (3  Esp.,  248,)  where  La  Blanc 
lays  stress  on  the  point  that  the  firm  remained  the  same. 
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Iq  Davis  V.  Aden  et  aZ.,  (8  Comst,  168,)  "The  general 
priDciple  is,  tbat  when  a  person  has  done  business  with  another 
as  a  member  of  a  firm,  or  has  so  publicly  appeared  as  a  partner, 
as  to  satisfy  the  jary  that  the  plaintiff  must  have  believed  him 
to  be  such,  and  he  suffers  the  plaintiff  to  continue  in  and  act 
upon  such  belief,  bj  omitting  to  give  notice  of  his  having  ceased 
to  be  a  partner  after  he  really  had  ceased,  he  will  be  responsible 
for  the  consequences  of  his  original  representation  uncontra- 
dieted  by  a  subsequent  notice." 

This  means  that  when  a  person  does  business  with  another  as 
a  member  of  the  firm,  or  does  business  with  a  firm  in  which  the 
party  has  publicly  appeared  as  a  partner,  so  as  to  induce  the 
dealer  to  believe  he  was  such,  although  the  plaintiff  did  not 
actually  transact  business  with  him,  then  he  shsdl  be  liable. 

The  &ct8  of  the  case  and  the  context  show  this  to  be  the  mean- 
ing, and  thus  construed  it  is  sound  law ;  but  if  applied  in  favor 
of  a  stranger  to  dealings  with  the  firm,  it  is  not  supported  bf 
any  authority. 

The  judgment  should  be  affirmed,  with  costs. 

MoNCBiEF,  J.,  delivered  a  written  opinion,  which,  after  stating 
the  facts  of  the  case,  proceeds  as  follows : 

CoUyer  on  Partnership,  section  530,  states  the  rule  to  be,  that 
"all  the  partners  maybe  bound,  after  the  dissolution  of  the  part- 
nership, by  a  contract  made  by  one  partner  in  the  usual  course 
of  business,  and  in  the  name  of  the  firm^  with  a  person  who  con- 
tracted on  the  faith  of  the  partnership  and  had  no  notice  of  the 
dissolution.  The  phrinciple  on  which  this  responsibility  pro- 
ceeds, is  the  negligence  of  the  partners  in  leaving  the  world  in 
ignorance  of  the  fact  of  the  dissolution,  and  leaving  strangers 
to  conclude  that  the  partnership  continued,  and  to  bestow  faith 
and  confidence  on  the  partnership  name  in  consequence  of,  that 
belief;  and  where  one  of  two  innocent  persons  must  suffer  from 
giving  a  credit,  he  who  has  misled  the  confidence  of  the  other, 
and  has  been  the  cause  of  the  credit,  either  by  his  representation 
or  his  negligence  or  his  fraud,  ought  to  suffer  instead  of  the  other." 

Story  on  Partnership  (§160)  says:  "Unless  the  ostensible 
partner,  who  has  retired  from  the  firm,  suffers  his  name  still  to 
appear  as  one  of  the  firm,  so  as  to  mislead  the  public,  (as  by  its 
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being  stated  and  still  remaining  in  the  firm  name,)  he  will  not  be 
liable  to  mere  strangers  who  have  no  knowledge  of  the  persons 
who  compose  the  firm,  for  the  future  debts  and  liabilities,  not- 
withstanding his  omission  to  give  public  notice  of  his  retirement, 
for  it  cannot  be  said  in  such  cases  that  any  credit  is  given  to  the 
retiring  partner  by  such  strangers.  Every  new  creditor  or  new 
customer  is  bound  to  inquire  who  are  the  parties  really  interested 
at  the  time  in  the  firm,  if  he  would  be  safe  in  his  credit  and 
dealings  with  them." 

All  the  cases  cited  in  the  argument  are  cases  where  an  osten- 
sible partner  is  sought  to  be  held  liable  for  a  debt  contracted  in 
the  old  firm  name,  or  by  a  dealer  with  such  firm  not  having  had 
notice  of  dissolution. 

A  dormant  partner  is  only  chargeable  to  third  persons  in 
respect  of  contracts  entered  into  by  the  firm  during  the  time  he 
is  actually  a  partner  and  is  receiving  the  emoluments  and  profits 
of  the  business,  for  third  persons  have  never  trusted  to  his  credit. 
The  dormant  partner  is  liable  during  that  time,  because  he  is  in 
fact  a  contracting  party,  taking  a  part  of  the  profits  of  such  con- 
tracts ;  but  when  he  ceases  to  be  in  fact  a  partner,  the  reason 
ceases,  and  he  is  no  longer  liable.  (Coll.  on  Part.,  §  536,  8d  Am. 
ed. ;  4  Esp.,  89  ;  5  Cow.,  634.) 

The  name  of  Butterworth  never  appeared  as  a  member  of 
either  firm.  He  was  known  to  have  been  the  capitalist  and  inte- 
rested with  Tupper  as  a  member  of  the  firm,  doing  business  in 
the  name  of  "  The  Atlantic  Forge,"  and  not  otherwise.  It  was 
as  a  member  of  that  house  one  of  the  plaintiffs  had  heard  of  him, 
and  to  which  he  claims  to  have  given  credit  in  this  particular 
transaction.  He  cannot  sustain  such  a  claim,  because  he  gave 
the  credit  either  to  C.  H.  Tupper,  or  C.  H.  Tupper  &  Lee,  and 
for  the  reason  that  he  had  notice  of  a  change  in  the  name  of  the 
firm  upon  the  receipt  of  the  note.  He  had  notice  by  the  new 
sign  with  the  new  firm  name  thereon.  He  had  notice  by  the  new 
firm  name  signed  on  the  note  received  for  the  iron.  (See  16  East., 
169 ;  3  Camp.,  147.)  That  was  a  clear,  distinct  and  unmistak- 
able notice.  A  fair  presumption  of  actual  notice  can  be  raised 
from  circumstances  that  will  be  sufficient.  (1  Smith's  L.  C,  p.  978, 
old  p.  605.)  As  a  matter  of  fact,  it  was  not  disputed  that  But- 
terworth was  in  no  wise  interested  in  business  at  No.  268  Eleventh 
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Street,  after  March  1,  1855.  This  transaction  occurred  seven 
months  afterwards,  (in  October,  1855.)  He  cannot  be  held  as  a 
dormant  partner,  because  he  was  not  interested  in  its  profits,  and 
the  partnership  never  did  include  him.  He  could  not  be  held 
liable  after  his  retirement,  for  the  reason  that  the  firm  name  did 
not  include  him,  though  that  name  had  remained  the  same.  (See 
Coll.  on  Part,  §  536,.  pp.  488, 489 ;  1  Barn.  &  Adol.,  11 ;  5  Cow., 
684;  Story  on  Part,  §§159,  160,  &c.;  1  Esp.,  182.) 

K  it  be  true,  as  contended  by  the  plaintifis,  that  a  liability 
against  Butterworth  could  arise  from  the  fact  that  he  was 
somewhat .  generally  known,  or  reputed  to  have  been  a  part- 
ner in  business  transacted  at  a  particular  place,  then  it  should 
follow  as  a  necessary  consequence  that  his  discharge  could  be 
shown  by  the  same  publicity  or  notoriety  as  to  his  disconnection 
or  withdrawal  prior  to  the  making  of  the  contract 

The  jury  found,  as  matter  of  fact,  that  it  was  a  matter  of 
public  notoriety  that  the  firm  was  changed  on  and  after  March  1, 
1866 ;  and  it  seems  to  me  that  the  plaintiflfe  would  be  as  much 
bound  to  hear  what  was  said  by  public  report  or  rumor,  as  they 
are  supposed  to  see  what  may  be  published  in  a  newspaper. 
Either  method  of  conveying  information  is  somewhat  uncertain 
and  dependent  upon  circumstances  materially  different  from 
actual  notice. 

The  other  exceptions  being  thus  disposed  of,  in  this  view  of 
the  case,  it  is  unnecessary  to  consider  the  particular  language  of 
instruction  to  the  jury.  Even  if  erroneous,  it  could  not  affect 
the  right  of  the  defendant  to  judgment 

The  judgment  should  be  affirmed,  with  costs. 

Hoffman,  J.  This  case  has  some  particularities  distinguish- 
ing it  from  the  leading  authorities  upon  the  subject.  The 
plaintiffs  had  not  in  any  sense  dealt  with  the  old  firm,  of  which 
Butterworth  was  a  member.  He  was  not  then  called  upon  to 
give  actual  notice  of  his  retirement  to  persons  who  had  not  had 
transactions  with  the  firm,  much  less  with  himself  personally. 
Nor  can  the  question  arise,  whether  any  degree  of  publicity  by 
newspaper  advertisement  or  circulars,  could  be,  under  any 
circumstances,   a  substitute  for  actual   notice,  as   to   previous 
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dealers.  {Clapp  v.  Bogers^  2  Kern.,  288 ;  Vernon  v.  The  Man- 
hattan'  Co.,  22  Wend.,  183 ;  Graves  v.  Merrt/,  6  Cow.,  701.) 

Again,  the  case  is  not  governed  by  authorities  tending  to  show 
that  as  to  subsequent  dealers,  a  publication  of  a  dissolution  in 
newspapers  printed  in  the  place  of  business,  would,  under  cer- 
tain circumstances,  be  sufficient  {Ketckum  y,  Clark,  6  Johns.  R., 
144;  Collyer  on  Partnership,  §  582  and  note.)  All  that  has  been 
urged  or  cited  upon  these  points  appears  to  us  inappropriate. 

The  case  presents  these  important  particulars.  It  was  a  mat- 
ter of  public  notoriety  that  Butterworth  was  a  member  of  the 
old  firm  up  to  the  1st  of  March,  1856.  It  is  in  proof  that  the 
plaintiff  heard  of  his  connection  with  it  as  early  as  1853,  and 
had  not  heard  of  his  retirement  until  after  December,  1856,  the 
period  of  the  failure  of  the  new  firm.  One  of  the  plaintifis 
swears  that  he  supposed  Butterworth  was  a  partner,  when  the 
sale  of  the  iron  was  made.  No  adveHisement  of  a  dissolution 
was  ever  published.  But  the  jury  have  found  that  it  was 
matter  of  public  notoriety,  that  the  firm  was  changed  after  the 
1st  of  March,  1855. 

K  the  head  note  to  Davis  v.  AUen,  (8  Comst,  168,)  is  fully 
borne  out  by  the  decision,  it  would  seem  to  involve  the  rule  that 
when  once  knowledge  of  an  existing  partnership  is  possessed  by 
a  party  actually,  or  is  to  be  inferred  from  notoriety,  notice  of 
retirement  must  be  traced  to  such  party,  or  the  partner  will  con- 
tinue bound. 

But  the  fiicts  of  the  case  show,  that  the  plaintiff  had  worked 
for  the  firm  from  1888  to  1848,  and  that  Child,  the  defendant, 
was  a  partner  from  1832  to  some  time  in  1840.  The  work  sued 
for  was  performed  between  the  Ist  of  June  and  ihe  26th  of 
November  of  that  year,  after  the  time  when  Child  ceased  to  be  a 
member. 

The  Court  held  that  it  must  be  inferred  from  the  facts  found 
by  the  referee,  that  Child  was  known  to  the  plaintiff  to  have 
been  a  partner  by  direct  transactions,  or  public  notoriety.  An 
omission  to  give  notice  of  retirement  was  equivalent  to  a  con- 
tinued representation  of  his  remaining  a  partner. 

"  The  report  necessarily  involves  a  finding  that  Child  was  thus 
known  to  the  plaintiff,"  that  is,  as  a  partner  and  so  known  in  one 
mode  or  the  other,  by  direct  transactions,  or  public  notonety. 
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Therefore,  as  the  finding  may  have  been  that  he  was  actually 
known,  and  through  direct  transactions,  to  be  a  member  of  the 
firm,  the  decision  may  justly  be  placed  upon  that  ground.  It  is 
not  a  necessary  consequence  that  if  the  source  of  information 
had  been  nothing  but  repute,  actual  notice  of  retirement  would 
have  been  equally  essential. 

In  Farrar  y.  Defflinne^  (1  Carr.  and  Kir.,  580,)  the  defendant 
and  one  Todd  had  been  in  partnership  from  1884  to  1887.  The 
defendant  was  a  dormant  partner ;  but  much  testimony  was  given 
to  show  that  the  plaintiff  had  been  aware  of  his  being  a  partner, 
and  had  not  been  made  acquainted  with  the  &ct  of  his  retirement 
That  had  taken  place  before  the  claims  sued  upon  arose.  Cress- 
well,  J.,  put  it  to  the  jury  thus :  The  question  for  you  is,  was 
this  partnership  actually  known  to  the  plaintiff  either  by  gene- 
ral report  or  by  direct  communication  ?  If  it  was,  and  he  did 
not  know,  either  from  notice  of  the  fact  or  from  surmise,  that  the 
dissolution  had  taken  place,  you  may  infer  that  he  still  dealt  on 
the  faith  of  the  partnership,  and  the  defendant  will  therefore  be 
liable.  The  plaintiff  had  dealt  with  the  firm  during  the  partner- 
ship, and  afterwards.  I  think  that  the  phrase  "  surmise  *'  used 
by  the  learned  judge  may  be  treated  as  equivalent  to  "  repute." 

Lord  Kjinyon  in  Godfrey  v.  TumbuU,  (1  Esp.,  871,)  where 
notice  had  been  given  in  the  Gazette,  and  the  case  was  of  a  plain- 
tiff who  had  not  previously  dealt  with  the  firm,  and  the  defend- 
ant had  retired  before  the  bill  sued  on  was  given,  said :  '*  If  the 
dissolution  be  notified  in  the  ordinary  way,  in  the  only  way  in 
which  the  liact  of  dissolution  can  be  promulgated,  (at  least  to  those 
who  have  had  no  previous  dealings  with  the  partners,)  it  seems 
suflicient  at  least  to  be  left  to  the  jury  from  thence  to  infer  notice." 

In  the  TornbedAee  Bank  v.  Dumeli  Jk  LymaUj  (5  Mason,  56,)  it 
was  held  that  a  bill  accepted  after  a  dissolution,  though  drawn 
before,  did  not  bind  a  retiring  partner,  who  had  announced  the 
dis^lution  by  a  public  advertisement  at  the  place  of  business. 

Dobbin  V.  Foster,  (1  Carr.  and  Kir.,  828,)  was  a  case  in  which 
the  retiring  partner  was  originally  bound  to  the  plaintiff. 
Although  his  retirement  was  known,  there  was  not  enough  to 
show  a  relinquishment  of  that  original  liability. 

There  is  a  marked  line  of  distinction  between  cases  of  a  pre- 
vious dealing  with  a  firm  of  which  the  party  to  be  charged  was 
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known  to  be  a  partner,  or  of  which  dealing  he  received,  or  might 
have  received  a  benefit  in  profits,  and  cases  of  a  dealing  for  the 
first  time  after  the  party  had  retired,  and  the  credit  was  ostensi- 
bly given  only  to  the  parties  forming  the  new  firm. 

When  a  plaintiff  rests  only  on  the  common  notoriety  of  a  per- 
son having  been  a  partner,  to  make  him  liable  for  a  contract 
made  after  his  retirement,  an  equally  common  notoriety  of 
retirement  or  dissolution  must  be  sufficient  to  exonerate  him. 
If  without  actual  personal  knowledge  or  actual  dealing,  the 
ground  of  notoriety  can  be  presumptively  sufficient  to  fix  a 
responsibility  upon  a  party,  the  same  ground  of  general  repute 
should  operate  in  his  favor,  which  operates,  against  him.  This 
is  the  case  before  us  upon  the  verdict  of  the  jury. 

There  remains  one  question.  What  is  the  effect  of  the  evi- 
dence of  one  of  the  plaintifis,  that  he  supposed  Butterworth 
continued  a  partner,  when  the  sale  of  the  iron  was  made? 

It  is  apparent  that  the  danger  of  receiving  such  evidence  is 
great,  especially  since  the  admission  of  parties  to  testify  on  their 
own  behalf.  The  defendant  in  such  a  case  must  be  defenseless, 
unless  he  can  prove  actual  notice  of  the  dissolution  brought 
home  to  the  plaintiff. 

The  plaintiff,  James  H.  Holdane,  has  not  sworn  that  he  made 
the  bargain  in  this  case,  nor  is  there  one  word  of  corroborative 
evidence  tending  to  show  any  reliance  upon  Butterworth's  credit 

The  judgment  should  be  affirmed,  with  costs. 

BoswoBTH,  Ch.  J.  The  proposition  is  not  controverted ;  that 
after  the  dissolution  of  a  firm  properly  notified,  no  new  contract 
by  the  continuing  firm  can  bind  the  partner  who  retires. 

A  notice  of  dissolution  published  in  the  Gazette  before  a  new 
contract  is  made,  has  been  held  to  be  an  answer  to  an  action  by 
a  person  having  no  previous  dealings  with  the  firm,  whether  he 
saw  such  notice  or  not.  (CoUyer  on  Part,  p.  811,  §  III.,  Perkins' 
3d  ed.,  §  584.) 

"Public  notice,  in  some  reasonable  and  sufficient  manner, 
must  be  given,  and  that  will  conclude  all  persons  who  have  had 
no  previous  dealings  with  the  firm."  {Ketcham  Jc  Black  v.  Chrk^ 
6  J.  E.,  148.) 
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The  jury  found  it  was  "a  matter  of  public  notoriety  that  the 
firm  was  changed  on  and  after  "  the  1st  of  March,  1855.  The 
plaintifiB'  proposition  to  sell  the  iron  in  question  was  made  by  a 
letter  dated  the  8th  of  October,  1855.  On  the  10th  they  took 
for  the  iron  a  note  made  by  "C.  H.  Tupper  &  Lee,"  the  new 
firm.  The  firm  of  which  Butterworth  was  a  member,  never  did 
business  in  that  name.  When  the  new  firm  was  formed  an  old 
tin  sign  on  the  front  office  was  taken  down  and  changed,  and  a 
new  sign  put  up  with  the  names  "  0.  H.  Tupper  &  Lee,"  thereon. 
Printed  circulars  stating  the  dissolution  of  the  old  firm  and  the 
formation  of  the  new  one,  and  who  composed  the  latter,  were 
sent  by  post  to  all  who  had  dealt  with  the  old  firm.  Butter- 
worth  did  not  appear  in  the  business,  nor  had  he  anything  to  do 
with  it,  after  the  dissolution  of  the  old  firm. 

Under  such  circumstances,  the  fact  that  the  dissolution  of  the 
old  firm  was  a  matter  of  jpubh'c  notoriefy,  should  protect  an  out 
going  partner,  as  against  a  person  who  never  dealt  with  the  old 
firm,  and  who,  after  the  lapse  of  more  than  six  months  after  the 
dissolution,  sells  goods  to  the  new  firm,  and  takes  its  note  there- 
for, signed  in  the  new  firm's  name,  although  he  transacted  the 
business  with  one  who  had  been  a  member  of  the  old  firm. 

Public  notoriety  of  the  fact  of  dissolution  is  sufficient  notice 
to  all  persons  who  never  dealt  with  the  old  firm. 

It  is  an  extravagant  claim,  when  made  by  persons,  dealing 
with  the  new  firm  sfter  the  lapse  of  months  from  the  time  of  its 
formation,  and  taking  the  note  of  the  new  firm,  that  the  sale 
was  made  on  the  credit  of  the  retiring  partner,  and  on  the  faith 
that  he  was  a  member  of  the  firm,  especially  when  it  is  not  pre- 
tended that  he  ever  did  business  in  that  name,  but  on  the  con- 
trary it  is  proved  that  the  name  of  his  firm  was  entirely  different 

I  think  the  facts  proved  entitled  the  defendant  to  a  verdict  and 
that  the  judgment  should  be  affirmed. 

Judgment  affirmed.* 

»  since  tlw  abofve  cause  was  decided,  the  (Hty  Bank  qf  Brooklyn  v.  McChemey  et  al.,  (80 
N.  T.,  MOO  luw  been  decided  by  the  Conrt  of  Appeals.  The  latter  case  seems  to  hold  that 
pablication  of  a  dissolution  of  a  partnership  in  a  newspaper,  Is  reqaisite  to  protect  the 
retiring  partner  from  liability  to  one  pubsoqnently  and  In  good  fhith  taklnfr  a  note  made  In 
the  Arm's  name  after  such  dissolation ;  although  the  person  so  taking  it  had  not  been  a 
dealer  with  the  firm,  but  had  knowledge  of  its  prior  existence  and  not  of  its  dissolution. 

The  reason  why  notice  of  the  dissolution  of  a  partnership  published  in  **  the  Gazette  in 
England,**  has  been  held  a  sufficient  notice  to  those  who  have  not  dealt  with  the  firm,  whether 
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Samuel  G.  Ogden,  Jr.,  PlaintiflF  and  Respondent,  v.  William 
M.  Raymond  and  William  H.  Forbes,  Defendants  and 
Appellants. 

1.  Where,  in  an  action  by  the  indorsee  of  a  note  against  the  makers,  the 
complaint  alleges  the  mii^ng  by  the  defendants  of  a  note  payable,  by  its 
terms,  to  the  International  Insurance  Company,  or  order,  that  such  Ck)m- 
pany  afterwards  and  before  its  maturity  *^  duly  indorsed  the  said  promis- 
sory note,  and  the  same  was,  thereupon,  duly  transferred  and  delivered 
to  the  plaintiff;"  and  where  the  answer  merely  avers  that  said  Company 
never  had  "  any  legal  existence  as  a  corporation,"  and  denies  that  '*  it  had 
any  legal  power  or  capacity  to  transfer  said  note  to  the  plaintiff  by  its 
indorsemeilt  or  otherwise ;"  the  making  of  the  note  by  the  defendants,  and 
its  actual  and  due  indorsement  and  transfer  by  the  Company,  are  admitted 
if  proof  be  given  of  the  incorporation  of  such  Company  under  a  charter 
authorizing  it  to  transfer  by  indorsement  promissory  notes  which  it  may  own. 

2.  Under  such  pleadings  the  defendants  cannot  show  that  the  note,  with 
others,  amounting  in  all  to  over  $1,000,  was  transferred  without  a  previous 
resolution  of  the  Board  of  Directors  of  the  Company  authorizing  such 
transfer. 

actually  uen  or  not,  m  stated  by  Lord  Axinobb,  C.  B.,  in  Hart  v.  Alexander^  (7  Carr.  A  P., 
746,)  is  that  **  the  GOMtUi  in  SngUnd  is  the  usual  evidence  of  a  dissolution  of  partnership, 
even  against  persons  who  are  not  proved  to  have  read  the  Gazette  at  all,  because  a  person, 
not  knowing  who  may  trust  a  firm  hereafter,  announces  his  leaving  it  by  an  advertisement 
in  the  Gazette.'* 

It  is  not  ftitimated  that  publication  of  such  a  notice  in  any  other  newspaper,  would  bo 
•qually  a  protection  to  the  retiring  partner. 

There  is  no  particular  newspaper  in  the  city  of  New  York,  in  which  notices  of  dissolu- 
tions of  partnerships  are  exclusively  published,  or  in  which  it  is  expected  they  may  be 
found.  So  that  publication  in  a  newspaper  not  taken  by  a  person  seeking  to  charge  the 
retiring  partner  would  not  be  likely  to  inform  him  of  the  withdrawal  of  such  person  ttom 
the  firm. 

If  publication  in  a  newspaper,  though  the  publication  be  not  seen  and  cannnot  ordinarily 
be  expected  to  be  seen,  is  to  protect  a  retiring  partner,  it  must  protect  him  on  the  ground, 
that  such  a  notice  is  all  that  can  be  reasonably  required,  by  persons  who  had  not  dealt  with 
the  firm  during  its  existence. 

If  public  notoriety  of  the  dissolution  of  a  partnership  and  of  the  formation  of  a  new 
Arm  with  a  new  partnership  name,  will  not  protect  the  retiring  partner  ttom  liability  to  a 
person  who  had  no  previous  dealings  with  the  firm  and  who  subsequently  sells  goods  to  the 
new  firm  and  takes  the  note  of  the  new  firm  therefor;  then  the  only  ground  of  exemption 
would  seem  to  be  (no  notice  of  the  dissolution  having  been  published  in  any  newspaper)  that 
such  person  had  actual  notice  of  the  retirement  of  the  withdrawing  partner ;  and  the  ques- 
tion of  actual  notice  would  seem  to  be  one  of  fkct,  to  be  shown  by  direct  evidence,  or  by 
circumstances  that  would  Justify  a  Jury  in  inferring  it,  {Hart  v.  AUxander^  7  Carr.  A  P.; 
740 ;  Ktickam  A  Black  v.  Clark,  6  J.  R.,  146.)  "  A  general  notice,  by  advertisement  or  oik€r- 
fri#0,  should  be  sniBclent  for  those  who  know  the  firm  only  by  general  reputation."  (Vkb- 
FLAXCK,  Senator.  SS  Wend.,  IM.) 

However,  much  doubt  may  be  created  as  to  the  accuracy  of  the  decision  in  Boldan4  v. 
ButUneorth^  by  the  case  in  90  N.  T.  R.,  940;  the  questions  involved  are  deemed  of  SUA- 
dent  importance  to  Justify  the  reporting  of  it.  Rsr. 
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3u  Nor  can  they  UDder  such  pleadings  show  that  some  of  the  original  sub- 
scribers, whose  subscription  notes  were  taken  as  the  capital  stock  oq  its 
(^mmencing  business,  were  irresponsible  and  minors. 

4.  Xor  can  they  show  under  such  plea:ding8  that  the  corporation  was  dis- 
solved and  a  receiver  of  its  effects  appointed,  by  due  judicial  proceedings, 
subsequent  to  the  transfer  by  the  Company  of  the  note  thus  sued  upon. 

5.  Where,  in  such  an  action,  and  upon  such  pleadiags,  the  pleadings  alleging 
no  other  defense  except  that  the  note  was  an  accommodation  note  and  was 
known  to  the  plaintiff  to  be  such  when  he  took  it,  and  that  it  has  been 
paid  from  other  collaterals  transferred  with  it  as  security  for  a  loan  made  to 
the  Company,  and  where  it  has  been  proved  that  a  loan  of  $15,000  was 
made  on  tlie  security  of  $19,000  of  collaterals  including  the  note  in  suit, 
and  that  only  $12,000  of  the  loan  has  been  repaid ;  it  is  not  error  to  reject 
evidence  of  tlie  whole  number  of  collaterals ;  or  that  judgments  have  been 
obtained  upon  some  of  the  collaterals,  or  of  what  securities  were  at  any 
time  received  for  the  loan,  or  were  held  at  the  time  of  the  trial 

(Before  Bosworth,  Ch  J.,  and  HorFMAN  and  Momcrief,  J.  J.) 
Heard,  April  I2th;  decided,  May  21st,  1859. 

This  is  an  appeal  by  the  defendants,  (William  H.  Baymond 
and  William  H.  Forbes,)  £rom  a  judgment  against  them  in  favoT 
of  the  plaintiff,  rendered  on  a  trial  had  before  Mr.  Justioe  Slos- 
SON  without  a  jury,  on  the  13th  of  May,  1858. 

The  action  is  against  the  defendants  as  makers  of  a  note,  which, 
with  its  indorsement^  reads  thus,  viz. : 

"  $750.  New  Yokk,  October  4, 1855. 

/"  Twelve  months  after  date,  we  promise  to  pay  the  Interna- 
tional Insurance  Company,  or  order,  for  value  received,  seven 
hundred  and  fifty  dollars  payable  at  the  People's  Bank. 

(Signed)  "Raymond  &  Co." 

[Indorsed.] 

"  For  the  International  Insurance  Company. — ^M.  Starbuck, 
President." 

The  complaint  alleges  the  defendants  to  be  partners,  under  the 
firm  name  of  fiaymond  &  Co.,  and  that  as  such,  they  made  and 
dehvered  the  note  to  said  Company ;  that  the  Company  after- 
wards duly  indorsed  said  note  before  its  maturity,  and  the  same 
was  thereupon  duly  transferred  and  delivered  to  the  plaintiff; 
that  the  note  is  past  due,  and  no  part  of  it  has  been  paid,  and 
prays  judgment  for  the  amount  of  it  with  interest. 

BoBW^— Vol.  V,  3 
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The  answer  denies  (an  allegation  in  the  complaint)  that  said 
Company  "  is  a  corporation  duly  organized  under  and  pursuant 
to  the  laws  of  the  State  of  New  York,"  and  avers  that  it  "  has 
not  now  or  ever  had  any  legal  existence  as  a  corporation." 

It  denies  that  the  Company  "  had  any  legal  power  or  capacity 
to  transfer  said  note  to  the  plaintiff  by  its  indorsement  or  other- 
wise." 

It  avers  that  said  note  "  was  loaned  to  the  payee  thereof  and 
was  and  is  an  accommodation  note  for  which  the  defendants 
received  no  consideration  whatever ;"  that  it  was  given  on  the 
agreement  that  it  should  not  be  transferred  by  indorsement  or 
otherwise,  "  of  all  which  facts  and  circumstances  "  the  plaintiff 
had  notice  before  he  took  it. 

It  also  alleges  that  plaintiff  claims  to  hold  the  note  as  collate- 
ral security  for  a  loan  to  the  Company,  and  avers  that  said  loan, 
if  ever  made,  has  been  paid  out  of  the  proceeds  of  other  colla- 
terals placed  in  his  hands,  and  denies  that  the  plaintiff  is  the  law- 
ful  owner  and  holder,  or  the  real  party  in  interest 

It  was  proved  at  the  trial  by  Charles  W.  Ogden,  vice-presi- 
dent of  the  Company,  that  the  International  Insurance  Company 
transacted  business  as  such  Company,  in  the  city  of  New  York, 
from  May,  1855,  into  November,  1856;  that  Moses  Starbuck 
was  President  of  the  Company  from  the  6th  of  February,  1856 ; 
that  the  note  in  suit,  with  other  subscription  notes  of  the  Com- 
pany, amounting  in  all  to  about  $19,000,  were  transferred  on  the 
15th  of  April,  1856,  to  the  plaintiff's  father,  S.  G.  Ogden,  to 
secure  a  loan  of  $15,000,  then  made  by  him  to  the  Company,  and 
that  only  $12,000  of  such  loan  had  been  repaid. 

That  the  indorsement  of  Starbuck's  name  upon  the  note  was 
his  writing,  and  that  the  words  over  it  were  written  by  Leo  Del 
Banco,  the  Secretary ;  that  the  President  was  in  the  habit  of 
indorsing  the  notes  of  the  Company,  and  that  this  was  known  to 
several  of  the  Directors,  and  that  he  "generally,  almost  univer- 
sally," indorsed,  without  there  being  previous  resolutions  autho- 
rizing the  transfers.  To  the  admission  of  this  last  named  evi- 
dence the  defendants  objected  and  excepted. 

A  certified  copy  of  the  charter  of  said  Company  was  read  in 
evidence.  The  defendants  offered  in  evidence  the  original 
minutes  of  the  proceedings  of  the  Company,  had  on  the  20th  of 
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May,  1854,  and  excepted  to  the  decision  of  the  Court  excludlDg 
them.  They  then  read  the  original  act  of  April  15, 1844,  an 
amendatory  act  passed  April  11,  1855,  and  a  resolution  of  the 
Company  to  dissolve,  passed  February  11,  1858,  and  moved  to 
dismiss  the  complaint,  and  excepted  to  the  decision  denying 
such  motion. 

Charles  W.  Ogden,  (who  was  Vice-President  from  the  9th  of 
October,  1855,  until  a  Eeceiver  was  appointed  on  the  16th  of 
November,  1856,)  on  his  cross-examination,  having  testified  thai 
S.  6.  Ogden  got  the  note  in  suit  "  from  the  International  In- 
surance Company,  he  got  it  15th  of  April,  1856,"  was  asked 
(at  folio  8)  these  questions : 

"  Q.  How  did  he  get  it? 

"  Q.  How  many  notes  were  transferred  to  your  fitther  when  this 
was  transferred  ?" 

The  questions  were  overruled,  and  the  defendants  excepted. 

Having  testified  that  S.  G.  Ogden  made  several  loans  to  the 
Company,  and  "  one  for  $15,000,  on  the  day  the  note  was  trana- 
fened,"  that  about  $12,000  of  the  $19,000  of  securities  trans- 
ferred had  been  collected,  he  was  asked  these  questions : 

*'  Q.  Have  you  obtained  any  judgments  on  these  notes? 

"  Q.  Was  there  any  resolution  of  the  Board  of  Directors  autho- 
rizing that  transfer? 

*'  Q.  Did  your  father  make  any  prior  loan  to  the  Company? 

"  Q.  Did  your  father  at  any  time  receive  any  other  securities 
from  the  Company  which  he  could  hold  as  security  for  this  loan  ? 

"  Q.  What  securities  does  your  father  hold  now  for  that  indebt- 
edness?" 

These  questions  were  severally  objected  to  and  excluded,  and 
the  defendants  excepted.  (Folios  11-18.) 

The  Court  excluded  evidence  upon  the  question  whether  there 
were  any  losses,  under  a  policy  which  the  defendants  obtained 
from  the  Company  about  the  time  the  note  was  giyen,  and  the 
defendants  excepted. 

The  witness  having  testified  to  subscriptions,  to  an  agreement 
to  fornish  notes  as  part  of  the  capital  stock  of  said  Company, 
upon  condition  (among  others)  ''  that  $200,000  of  subscriptions 
shall  be  procured  from  parties  satisfactory  to  the  Company," 
amounting  to  over  $284,000,  was  asked,  in  substanoe,  (foUo  17,) 
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whether  he  did  not  know  that  more  than  $100,000  thus  sub- 
Bcribed  was  subscribed  by  ofiSce  boys  in  and  about  Wall  street, 
less  than  eighteen  years  old,  and  that  such  feet  was  not  known 
at  the  time  to  the  officers  of  the  Company  ? 

And  whether,  at  the  time  the  Company  went  into  existence, 
there  were  four  hundred  applicants  for  insurance,  the  premiums 
on  which  amounted  to  $200,000,  of  which  $40,000  was  paid  in 
cash,  or  notes  of  solvent  parties  founded  on  actual  and  bona  fide 
applications  for  insurance  7 

And  whether  there  were  notes  of  solvent  parties  for  $160,000 
founded  on  bona  fide  applications  for  insurance,  in  the  hands  of 
the  Company  at  the  time  they  commenced  business  ? 

And  whether,  at  that  time,  the  company  had  a  cash  capital  of 
$25,000,  and  eleven  trustees? 

•  These  questions,  on  objection,  were  severally  excluded,  and 
the  defendants  excepted. 

The  note  in  suit  being  offered  in  evidence,  the  defendants 
objected,  first.  That  it  is  not  proved  to  have  been  made  by  the 
defendants ;  secorid,  That  no  resolution  of  the  Board  of  Trustees 
authorizing  the  transfer  has  been  proved ;  and  tliirdj  Nor  any 
by-law  authorizing  a  transfer  by  the  President  without  a  resolu- 
tion of  the  Trustees.  The  objections  were  overruled,  and  the 
defendants  excepted. 

The  witness,  on  further  cross-examination,  was  asked  these 
questions,  viz.: 

"  Q.  Did  your  father  then  (when  he  received  the  notes)  know 
that  there  was  no  resolution  of  the  Board  of  Trustees  authoriz- 
ing the  transfer  ? 

"  Q.  Do  you  mean  to  say  that  you  never  knew  of  a  transaction 
made  by  the  President  without  the  knowledge  of  more  than  two 
or  three  Trustees  ? 

"-4.  I  know  but  of  one  instance,  to  Mr.  Eegan,  who  was  a 
Trustee. 

"  Q.  "What  was  the  amount  of  these  notes?" 

The  two  of  the  last  three  questions  which  are  unanswered, 
were  excluded,  and  the  defendants  excepted. 

The  plaintiff  having  rested,  the  defendants  moved  for  a  non- 
suit, on  the  grounds,  ^r5^.  That  the  transfer  of  the  note  in  suit 
was  not  authorized  by  a  previous  resolution  of  the  Board  of 
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Directors  of  the  Company ;  second,  That  it  was  not  indorsed  bj 
the  Company,  nor  by  the  President  in  office  at  the  time  of  its 
transfer  to  S.  Gr.  Ogden.  The  motion  was  denied,  and  the  defend- 
ants excepted. 

WiUiam  H.  Forbes,  one  of  the  defendants,  testified  that  he 
signed  the  note  in  question,  but  was  not  shown  and  did  not  sign 
any  subscription  agreement;  that  the  note  "was  loaned  to  Mr. 
Marsh,  who  was  at  that  time  the  President  of  the  Company,  and 
loaned  to  him  as  the  President,"  without  consideration;  that 
'*Mr.  Marsh  promised  us  that  it  should  remain  in  the  hands  of 
the  Company ;  that  he  would  see  that  it  remained  with  the  Com- 
pany, and  that  when  the  note  came  due,  we  should  call  upon  the 
Company  for  a  check  to  settle  it  f  that  he  said  "  it  was  to  go  to 
show  as  part  of  the  capital  of  the  Company ;  we  had  an  open 
policy  issued  to  us  afterwards;  can't  say  how  long  afterwards; 
but  the  note  was  issued  while  we  were  dealing  with  the  Com- 
pany ;"  "  we  have  a  claim  against  the  International  Insurance 
Company  for  losses ;  the  losses  were  near  the  amount  of  the  note, 
but  never  were  adjusted." 

Mr.  Ogden,  being  recalled  by  the  defendants,  testified  thus : 
"  Before  the  $15,000  loan  was  made,  I  had  several  conversations 
about  it  with  my  father." 

"  Q.  Did  you  at  that  time  know  the  condition  of  the  Company  ? 

"J..  Yes,  sir;  I  communicated  it  to  my  father;  I  told  him  all 
I  knew  about  the  affairs  of  the  Company ;  all  the  notes  were  in 
the  ordinary  form,  with  two  exceptions. 

"  Q.  Did  your  father  know  at  the  time  that  the  parties  who 
signed  the  notes  did  not  owe  the  Company  the  amount  expressed 
in  the  notes  at  the  time  of  the  transfer?" 

This  question  was  objected  to  and  excluded,  and  the  defend- 
ants excepted. 

Evidence  was  offered  to  show  that  proceedings  had  been  duly 
taken  by  the  Attorney-General  to  dissolve  said  Company ;  that 
an  order  had  been  entered  in  them  dissolving  said  Company ; 
that  in  the  course  of  said  proceedings  Mr.  Scudder  was  appointed 
a  Eeceiver  of  the  Company,  on  the  1st  of  November,  1856,  and 
that  he  then  notified  the  defendants  not  to  pay  the  note  in  suit  to 
the  plaintiff. 
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The  case  states  that  "  the  said  Judge  thereupon  found  and 
decided  as  matters  of  &ct : 

"  1st  That  the  International  Insurance  Company  was  origi- 
nally incorporated  by  a  special  act  of  Legislature,  passed  on  the 
15th  day  of  April,  1844,  by  the  name  of  the  Kings  County 
Mutual  Insurance  Company.  The  original  act  of  incorporation 
is  chapter  156  of  the  Session  Laws  of  1844,  page  229. 

'^  (To  which  finding  of  fact  the  defendants,  in  due  time  and 
due  form  of  law,  excepted.) 

"  2d.  That  under  that  act  of  incorporation,  the  Kings  County 
Mutual  Insurance  Company  organized  and  commenced  the  busi- 
ness of  insurance,  pursuant  to  the  act  of  incorporation,  in  Brook- 
lyn, shortly  after  the  date  of  that  act,  and  they  thus  continued 
to  transact  business  until  the  2Sd  day  of  May,  1854,  when  the 
Trustees  and  stockholders  passed  a  resolution  to  dissolve  the  cor- 
poration, and  the  same  was  declared  by  a  resolution  adopted  by 
the  Trustees  to  have  been  dissolved,  on  or  about  the  11th  day  of 
February,  1868,  in  the  following  words,  viz. : 

"  *  The  ordinary  business  of  this  corporation  having  been  sus- 
pended for  one  year,  it  is  resolved.  That  the  corporation  is  dis- 
solved, and  that  we,  the  present  Trustees,  will  setUethe  affairs  of 
the  corporation  pursuant  to  the  provisions  of  the  Bevised  Sta- 
tutes, sections  9  and  10,  first  volume,  page  60S.' 

"  Sd.  Afterwards  a  resolution  was  introduced  into  the  Board 
of  Trustees  of  the  Kings  County  Mutual  Insurance  Company, 
that  the  charter  of  that  Company  be  offered  for  sale ;  and  after 
much  negotiation,  the  same  was  sold  to  George  Briggs  and  others 
for  the  sum  of  five  thousand  dollars. 

"  The  &cts  contained  in  this  and  the  next  preceding  finding, 
are  stated  by  the  said  Justice,  but  they  were  excluded  by  him. 
He  decided  that  they  were  inadmissible  in  this  action,  and  he 
rules  that  they  are  not  to  be  considered  in  deciding  this  action. 

"  (To  which  decision  the  defendants'  counsel,  in  due  time  and 
form  of  law,  excepted.) 

"4th.  That  on  the  11th  day  of  April,  1856,  an  act  of  the 
Legislature  of  this  State  was  passed,  which  is  chapter  296  of  the 
Laws  of  1855,  and  is  in  the  Session  Laws  of  that  year,  at  page  506. 

"  5th.  On  the  1st  day  of  May,  1855,  the  International  Insu- 
ranoe  Company  began  to  transact  the  business  of  insurance  in 
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the  city  of  New  York,  and  continued  to  transact  such  business 
until  the  16th  day  of  November,  1856,  when,  in  certain  proceed- 
ings taken  by  the  Attorney-General,  pursuant  to  statute,  Henry 
J.  Scudder,  Esq.,  was  appointed  Receiver  of  the  International 
Insurance  Company,  by  an  order  of  the  Supreme  Court 

"  6tli.  That  the  note  declared  on,  was  made  by  the  defendants 
and  delivered  to  the  International  Insurance  Company. 

"  7th.  It  was  transferred  by  the  President  to  Mr.  Ogden, 
together  with  other  similar  notes,  amounting  to  about  $19,000. 
No  resolution  was  adopted  by  the  Trustees  or  stockholders  autho- 
rizing such  transfer. 

"  8th.  Mr.  Ogden  advanced  $15,000  on  the  security  of  such  notes. 

CONCLUSION  OF  LAW. 

"  That  the  plaintiff  is  entitled  to  recover  the  amount  of  the 
note  described  in  the  complaint,  with  interest 

"  (To  which  ruling  and  decision  of  the  said  Justice,  the  defend- 
ants, in  due  time  and  in  due  form  of  law,  excepted.)" 

Judgment  having  been  entered  for  the  plaintiff,  the  defend- 
ants appealed  from  it  to  the  General  Term. 

P.  Y.  CktOer,  for  appellants,  (the  defendants.) 

Oeorge  W.  /Sevens^  for  respondent,  (the  plaintiff.) 

Each  counsel  made  and  argued  the  same  points  substantially 
as  in  Ogden  v.  Andre^  reported  4  Bosw.,  588. 

MoNCRiEF,  J.  The  complaint  alleges  that  the  defendants  as 
partners  made  the  note,  that  the  payee  (The  International  Insu- 
ranoe  Company)  duly  indorsed  it,  and  that  it  was  thereupon  duly 
transferred  and  delivered  to  the  plaintiff,  and  that  it-  is  unpaid 
and  became  due  before  suit  brought 

1.  Denies  that  the  International  Insurance  Company  is  a 
corporation  duly  organized,  and  avers  that  it  never  had  any  legal 
existence  as  a  corporation. 

2.  Denies  that  it  had  any  "legal  power  or  capacity  to  transfer 
said  note  by  its  indorsement  or  otherwise." 

3.  It  avers  that  the  note  was  made  for  the  accommodation  of 
the  payee,  the  latter  agreeing  not  to  negotiate  it,  and  that  these 
fitcts  were  known  when  the  plaintiff  took  it 
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4.  That  tlie  loan,  as  security  for  iii^bich  the  plaintiff  held  it, 
has  been  fully  paid. 

The  making  of  the  note  and  its  indorsement  by  the  Company 
are  therefore  admitted. 

The  existence  of  the  International  Insurance  Company  as  a 
corporation  was  sufficiently  proved,  as  against  the  present 
defendants. 

The  remaining  matters  of  defense  are,  that  the  note  was  made 
to  accommodate  the  Company,  that  the  plaintiff  knew  this  when 
he  took  it,  that  he  claims  to  hold  it  as  security  for  a  loan,  and 
that  such  loan  has  been  paid.  If  the  loan  has  not  been  paid, 
and  if  more  of  it  in  amount  than  the  face  of  the  note  and  interest 
is  unpaid,  then  there  is  no.  defense,  based  on  the  facts  alleged  in 
the  answer. 

How  the  minutes  of  the  Company  affected  any  of  the  issues 
raised  by  the  answer  is  left  to  conjecture  merely.  The  case  does 
not  disclose  their  contents.  The  rejection  of  them  does  not 
appear  to  be  a  matter  which  could  possibly  have  prejudiced  the 
defendants.  The  exception  to  the  decision  rejecting  that  evidence 
is  therefore  untenable. 

The  motion  to  dismiss  the  complaint  was  properly  denied. 
No  evidence  had  then  been  given  that  the  note  was  made  for  the 
accommodation  of  the  payees. 

The  questions  (at  folio  8)  were  only  adapted  to  show  that  the 
note  in  suit,  with  others,  was  taken  by  S,  G.  Ogden  to  secure 
money  lent  by  him,  and  that  the  plaintiff  took  it  knowing  that  fact 

The  question  whether  there  was  any  resolution  of  the  Board 
of  Trustees  authorizing  the  transfer  was  properly  excluded,  as 
the  due  indorsement  of  the  note  by  the  Company  was  admitted. 

How  many  securities  the  lender  held  is  of  no  moment.  The 
material  question  is,  had  the  loan  been  paid  7  The  questions  in 
respect  to  those  matters  were  properly  overruled.  It  appeared 
that  $16,000  was  lent  and  only  $12,000  repaid.  On  this  point 
there  is  no  conflict  of  evidence.  The  exceptions  (at  folios  11-18) 
are  not  tenable. 

There  is  no  allegation  in  the  answer  that  the  defendants'  sub- 
scription was  procured  by  fraud,  and  tlierefore  the  evidence 
offered  (at  folio  17)  tending  to  show  such  to  be  the  &ct,  was 
properly  excluded. 
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The  objection  to  the  reading  of  the  note  in  evidence,  and  the 
exception  to  the  decision  admitting  it  are,  for  the  reasons  already 
stated,  tintenable. 

The  evidence  admitted,  as  to  what  officer  was  in  the  habit  of 
indorsing  the  notes  of  the  Company,  was  immaterial  and  in  no 
way  prejudicial  to  the  defendants,  as  the  due  indorsement  of  the 
note  by  the  corporation  was  admitted  by  the  answer. 

As  the  case  stands,  and  viewing  it  as  one  in  which  no  issues 
were  to  be  tried  except  those  raised  by  the  pleadings,  it  is  simply 
this: 

The  defendants  are  sued  as  the  makers  of  a  note,  and  the 
plaintiff  sues  as  indorsee.  It  is  admitted  that  the  payee,  which 
is  a  corporation,  duly  indorsed  it  to  the  plaintiff,  and  that  it  was 
thereupon  duly  transferred  and  delivered  to  the  plaintiff,  with 
this  qualification ;  that  the  defendants  deny  that  the  payee  ever 
had  a  legal  existence  as  a  corporation,  or  "any  power  or  capa- 
city "  to  make  any  transfer  of  the  note. 

The  payee  was  created  a  corporation  by  a  special  act,  passed 
in  1844,  and  after  that  its  name  was  changed  by  statute  in  1855, 
and  subsequently  did  business  for  years  as  a  corporation,  and  the 
defendants  dealt  with  it  as  such.  For  all  the  purposes  of  this 
action,  its  existence  is  fully  established,  and  of  course  its  capacity 
to  indorse  and  negotiate  any  note  owned  by  it 

The  only  other  defense  set  up  is  disposed  of.  Although  an 
accommodation  note,  and  known  to  be  so  to  the  first  indorsee 
when  he  took  it,  he  was  a  holder  for  value  as  he  had  advanced 
on  its  credit  and  on  that  of  other  notes  transferred  with  it  $15,- 
000,  only  $12,000  of  which  has  been  repaid. 

The  defendants  are  therefore  liable.  The  evidence  justifies 
the  conclusion  that  it  is  a  business  note,  and  upon  full  considera- 
tion, by  force  of  the  11th  section  of  the  charter  of  the  Company. 

The  &cts  as  found,  do  not  state  whether  it  was  an  accommo- 
datiofl  note,  nor  whether  the  loan  had  been  repaid.  But  the 
facts  as  found,  assuming  them  to  be  all  the  facts  which  the  evi- 
dence given  established,  are  sufficient,  including  those  admitted 
by  the  pleadings,  to  support  the  judgment. 

I  think  it  should  be  affirmed. 

BoswoRTH,  Cfa.  J.,  concurred  in  this  opinion, 
Botfw.— ^VoL.  V.  4 
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Hoffman,  J.  The  complaint  sets  out  the  making  and  deliverj 
of  the  note  to  the  Company ;  that  it  was  drawn  to  the  order  of 
such  Company  by  name;  and  that,  before  maturity,  the  said 
International  Insurance  Company  duly  indorsed  the  said  promis- 
sory note,  and  the  same  was  thereupon  duly  transferred  and 
delivered  to  the  plaintiff. 

The  defendants  answer  as  follows:  ''And  these  defendants 
deny  that  the  said  alleged  corporation,  The  International  Insu- 
rance Company,  had  any  legal  power  or  capacity  to  transfer  said 
note  to  the  plaintiff,  by  its  indorsement  or  otherwise." 

Thus  the  allegation  of  an  indorsement  by  the  Company  is 
impliedly  admitted ;  the  actual  fact  of  indorsement,  by  authority 
of  the  corporation,  through  some  competent  agency,  is  conceded ; 
and  all  that  is  put  in  issue  is,  a  legal  proposition  that  the  Com- 
pany itself  had  no  legal  capacity  or  power  to  transfer  the  note. 

Now,  the  testimony  presents  this  state  of  facts:  The  President 
was  proven,  by  sufficient  evidence,  to  have  been  in  the  habit  of 
indorsing  the  notes ;  the  Finance  Committee  were  made  aware 
of  this,  as  well  as  several  of  the  other  Directors :  indeed,  the 
testimony  is,  that  the  Finance  Conmiittee  knew  of  the  transac- 
tion with  S.  Q.  Ogden  upon  which  this  and  a  mass  of  other  notes 
were  delivered  to  him. 

Yet  it  is  also  proven  that  it  was  not  the  custom  of  the  Board 
to  inquire  into  the  financial  matters ;  consequently  the  Board,  as 
a  Board  sitting,  did  not  know  of  the  transaction. 

Then,  a  question  was  put  to  the  witness  Ogden,  Vice-President 
of  the  Company :  "  Did  your  father  know  that  there  was  no 
resolution  of  the  Board  of  Trustees  authorizing  the  transfer?" 
The  question  was,  on  objection  of  the  plaintiff,  ruled  out,  and  an 
exception  taken. 

The  8th  section  of  the  act  of  moneyed  corporations,  (1  B.  S., 
688,)  is  applicable  to  the  present  Company.  The  transfer  of 
effects  exceeding  the  value  of  $1,000,  without  a  previous  resolu- 
tion, is  void,  except  to  a  purchaser  for  valuable  consideration 
without  notice.  The  notice  must  be  of  the  fact  that  there  had 
been  no  previous  resolution.  The  fact  of  notice  must  be  posi- 
tively proven  or  necessarily  inferable  from  what  is  proven.  And 
here  the  defendants  offer  to  prove  knowledge  by  Ogden  at  the 
time  of  the  transfer  to  him,  that  there  was  no  such  resolution. 
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See  the  case  of  Blunt  y.  Hdnna,  (reported  in  Cleaveland's 
Banking  System,  p.  7,  note,)  before  Vice-Chancellor  Sandford. 

I  do  not  understand  that  that  case,  or  that  of  GiUet  y.  PhiUips^ 
(S  Kern.,  114,)  is  aflfected  or  questioned  in  any  of  its  positions  by 
the  later  authorities,  except  upon  the  question  of  a  banking  cor- 
poration, created  under  the  general  act,  being  goyemed  by  the 
provisions  as  to  moneyed  corporations.  (17  N.  Y.  E.,  521.)  Notice 
of  the  absence  of  a  resolution  of  a  Board  was  there  chiefly  deduced 
£rom  the  situation  of  the  assignee  as  a  Director. 

The  question,  then,  seems  to  resolye  itself  into  this :  Has  the 
defendant  debarred  himself  from  the  defense  by  the  form  of  his 
answer  ? 

It  is  insisted  that  the  answer  admits  of  the  construction  that 
the  Company  had  no  power  to  transfer  but  through  a  resolution 
of  the  Board ;  that,  by  this  allegation,  involved  in  the  denial, 
they  put  the  plaintiff  to  prove  his  title  through  a  resolution,  or 
through  something  equivalent  to  and  a  substitute  for  it 

But,  in  our  opinion,  the  language  will  not  justly  bear  such  a 
meaning.  We  must  construe  the  answer  with  reference  to  the 
complaint  The  allegation  is,  that  the  Company  duly  indorsed 
the  note,  and  the  same  was  thereupon  duly  transferred  and  deli- 
vered to  the  plaintiff. 

This  fact  of  indorsement  by  the  Company  is  met  by  an  aver- 
ment that  the  Company  had  not  legal  capacity  to  indorse  and 
transfer  the  note.  The  defendant  tenders  only  the  issue  that  there 
was  no  such  capacity.  Presumptively,  a  corporation  has  the  power 
to  pass  away  notes  held  by  it,  for  some  purposes ;  and  the  transfer 
will  not  be  assumed  to  be  for  illegal  purposes.  The  defendant, 
therefore,  was  to  show  some  prohibition,  or  fact,  which  destroyed 
this  capacity  in  the  present  case.  This  he  has  failed  to  do ;  and 
the  fact  of  indorsement  by  the  Company  stands  conceded. 

2.  Another  branch  of  the  defense  taken  by  the  answer  is,  that 
the  Company  was  never  duly  organized,  and  had  not  a  legal 
existence. 

The  charter  of  the  Company  was  produced  in  evidence.  Proof 
of  acts  under  it  were  given.  Proof  of  the  defendants'  dealing 
with  it  as  a  corporation  is  given,  besides  the  note  itself.  Its  legal 
existence  is  fully  made  out  as  against  these  defendant& 
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8.  The  answer  next  sets  up  that  the  note  was  an  accommodation 
note  to  the  Company,  and  this  was  known  to  the  plaintiff;  and, 
farther,  that  the  loan  of  the  plaintiff  to  the  Company  has  been, 
fully  paid. 

There  is  no  evidence  of  Ogden's  knowing  the  character  of  the 
note.  There  is  evidence  that  his  loan  was  not  paid.  And,  ia 
that  case,  even  if  he  knew  it  was  accommodation  paper,  there 
would  be  no  defense  on  this  ground. 

The  exceptions  taken  upon  the  trial  remain  to  be  considered* 

The  defendants'  counsel  offered  to  read  the  minute  of  the 
Company,  which  was  overruled,  and  an  exception  taken.  In 
what  way  these  minutes  bore  upon  any  issue  in  the  case,  does 
not  appear.  The  counsel  did  not  state  in  his  offer  the  object 
of  it,  nor  the  contents  or  tenor  of  the  minutes. 

The  question  was  asked,  how  Ogden  got  the  note  from  the 
Company.  It  was  objected  to,  and  the  question  ruled  out,  and 
an  exception  taken.  No  question  was  raised  by  the  answer  as 
to  the  manner  in  which  Ogden  acquired  the  note  from  the  Com- 
pany— that  it  was  in  an  illegal  or  fraudulent  manner.  Besides, 
the  question  seems  fully  answered  by  replies  to  other  questions. 

It  was  asked,  how  many  notes  were  transferred  to  Ogden  upon 
the  transfer  of  this  note.  On  objection  this  was  ruled  out,  and 
an  exception  taken.  This  fact  was  immaterial  to  the  issue.  The 
only  question  pertinent  to  this  part  of  the  case  was,  whether 
Ogden  had  been  paid  in  full.  Afterwards,  the  fact  is  testified  to. 
He  got  about  $19,000  in  notes,  of  which  $12,000  had  been  paid. 

The  question  as  to  the  judgments  had  on  any  of  the  notes  was 
equally  irrelevant,  and  so  also  was  the  question  as  to  the  securi- 
ties now  held  by  Ogden,  and  that  as  to  loss  under  the  policy. 

The  inquiry  as  to  the  character  of  the  subscribers  to  the  stock, 
being  oflSce-boys,  insolvent,  &c.,  was  irrelevant,  when  there  was 
no  allegation  in  the  answer  of  the  subscription  of  defendants  being 
obtained  by  fraud. 

The  extent  of  capital  and  number  of  trustees,  were  facts  equally 
irrelevant 

The  judgment  should  be  afl5nned. 

Judgment  affirmed. 
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Henry  W.  Bates,  Plaintiff  and  Ecspondent,  v.  Nathaniel 
R  Cobb  and  Jakes  H.  Stebbins,  Defendants  and  Appellants. 

L  A  complaint  which  states  that  the  defendants,  as  agents  for  the  plaintiff 
purchased  stock,  and-  on  a  settlement  of  the  contract  of  purchase  the  vendor 
was  found  indebted  in  a  sum  specified,  for  which  the  vendor  gave  notes  to 
the  defendants  as  such  agentf,  which  they  received  for  the  plaintiffs,  and 
which  have  since  been  paid  to  them,  and  that  they  refuse  to  pay  over  the 
same  to  the  plaintiff,  states  facta  sufficient  to  constitute  a  cause  of  action, 
although  it  does  not  state  how  the  vendor  of  the  stock  did  or  could  become 
indebted  to  the  vendee. 

2.  It  would,  it  seems,  have  been  sufficient  if  it  had  stated  that  the  defend- 
ants, as  agents  of  the  plaintiff,  on  settlement  with  a  third  person  received 
a  note  for  the  plaintiff  which  was  paid  to  them  at  maturity  and  they  refuse 
to  pay  over  the  money. 

3.  Where  a  party  who  claims  a  balance  of  account  against  another,  and 
holds  two  notes  as  coUatend  security,  assigns  his  account  to  a  third  person 
who  brings  an  action  thereon  and  the  defendant  therein  claims  to  set  off 
one  of  such  notes  which  had  been  paid  to  the  assignor,  after  the  assign- 
ment but  before  the  suit  was  brought,  and  aflerwards  the  suit  is  settled  by 
the  payment  of  ten  per  cent  of  the  sum  sued  for  and  costs,  such  settlement 
is  no  bar  to  an  action  by  the  defendant  therein  to  recover  from  the  said 
asagnor  the  amount  of  the  other  note,  although  it  was  paid  pending  the 
former  action  and  before  the  settlement. 

4.  A  settlement  "in  iiill  of  an  account  and  demand  sued  upon  in  this 
action  "  does  not  embrace  any  matter  not  embraced  in  the  controversy  as 
disclosed  by  the  pleadings  therein. 

(Before  Boswobth,  Ch.  J.,  and  Woodruit,  J.) 

Heard,  November  9th,  1858 ;  decided,  May  28th,  1859. 

This  action  was  tried  before  William  C.  Barrett,  Esq.,  Refe- 
ree, who  reported  in  favor  of  the  plaintiff  the  sum  of  $78.72 
with  interest  from  the  26th  day  of  December,  1851,  besides  his 
costs,  and  from  the  judgment  entered  upon  the  report  the 
defendants  appealed. 

The  complaint  herein  alleged  three  distinct  causes  of  action, 
stating  them  separately. 

The  defendants  introduced  their  answer  by  insisting  that  the 
complaint  did  not,  particularly  in  the  first  and  second  sub-divi- 
sions thereof,  state  facts  sufficient  to  constitute  a  cause  of  action, 
and,  reserving  the  right  to  move  for  a  dismissal  of  the  complaint 
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on  the  trial  of  the  cause,  they  proceed  to  answer  each  cause  of 
action,  denying  the  plaintiff's  allegations  and  also  alleging  mat- 
ter in  bar. 

The  Referee  reported  in  the  plaintiff's  fisivor  for  a  part  only 
of  his  first  alleged  cause  of  action,  and  he  found  for  the  defend- 
ants upon  all  the  other  matters  in  issue. 

The  first  cause  of  action  alleged  by  the  plaintiff  (which  alone 
is  material  to  the  case  on  the  appeal)  is,  that  the  defendants  were 
stock  brokers  and  co-partners ;  that  they  were  employed  by  the 
plaintiff,  and  under  such  employment  they  purchased  certain 
stock ;  that  upon  a  settlement  of  the  contract  of  purchase  the 
,  vendor  was  found  indebted  to  the  defendants  as  agents  for  the 
plaintiff,  in  the  sum  of  $314.19,  and  in  payment  and  settlement 
of  that  indebtedness  delivered  to  the  defendants,  as  such  agents 
and  brokers  for  the  plaintiff,  four  promissory  notes  made  by 
Jacob  Little  &  Co.,  dated  October  28d,  1851,  for  $78.72  each,  and 
payable  respectively  in  six,  twelve,  eighteen  and  twenty-four 
months,  which  notes  were  received  by  the  defendants  in  payment 
of  the  amount  due  to  the  plaintiff  on  such  contract ;  that  such 
notes  were  paid  to  the  defendants  and  they  have  refused  to  pay 
over  the  money  so  received  to  the  plaintiff. 

The  special  matter  in  the  answer  relatiug  to  the  cause  of  action 
so  alleged  is,  that  before  the  maturity  of  the  said  notes,  in  the 
complaint  mentioned,  the  plaintiff  became  indebted  to  the  defend- 
ants, and  as  collateral  security  for  such  indebtedness  the  plaintiff 
left  the  notes  in  their  hands,  and  when  the  two  notes,  due 
respectively  at  six  and  twelve  months,  became  due  they  were 
paid  and  credited  in  account,  and  that  on  the  ISth  of  May,  1858, 
before  the  other  two  notes  became  due,  the  defendants  assigned 
their  account  to  one  Teackle  with  the  collateral  securities;  that 
there  was  then  due  to  the  defendants  from  the  plaintiff  $2,582.78 ; 
that  on  the  18th  of  May,  1858,  Teackle  brought  suit  against  the 
plaintiff,  which  suit  was,  after  issue  joined,  compromised  and 
settled  for  a  sum  about  equal  to  ten  per  cent  on  the  amount 
claimed  to  be  due ;  that  Teackle,  by  virtue  of  the  assignment, 
became  entitled  to  the  notes  and  that  they  were  paid  to  the 
defendants  as  his  agents  before  such  settlement,  and  were  credited 
on  such  account  against  the  plaintiff,  and  that  the  compromise 
and  settlement  was  made  by  the  plaintiff  with  knowledge  of 
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sach  payment,  and  that  the  amount  had  been  credited  and 
applied  as  aforesaid,  and  therefore  that  bj  means  of  such  receipt 
and  application  of  the  money  and  the  settlement  of  the  said 
daim,  after  sach  receipt  and  application,  the  defendants  became 
and  are  discharged  from  all  liability  to  account  for  or  pay  over 
the  moneys  to  the  plaintiff 

It  was  shown  on  the  trial  that  the  defendants  received  the  four 
notes  mentioned  in  the  complaint  as  the  plaintiff's  agents  or 
brokers  in  settlement  of  a  balance  due  to  him ;  that  when  the 
first  two  became  due  they  were  paid  and  it  is  conceded  that  they 
were  duly  accounted  for;  that  on  the  18th  of  May,  1853,  the 
defendants  claiming  that  the  plaintiff  owed  them  a  balance  of 
$2,582.78  in  account,  on  their  transactions  for  him,  assigned  their 
acconnt  of  such  transactions  to  Elisha  W.  Teackle,  who  brought 
an  action  against  the  said  plaintiff  to  recover  such  balance.  The 
plaintiff  defended  that  action  upon  various  grounds  not  material 
to  the  present  case,  but  he  also  set  up  in  his  answer  a  counter- 
claim averring  that  on  or  about  the  23d  of  April,  1853,  the 
present  defendants  had  also  received  to  the  use  of  the  plaintiff 
(then  defendant)  the  sum  of  $78.72,  that  being  the  principal  sum 
mentioned  in  the  third  of  the  said  four  promissory  notes,  which 
sum,  with  interest,  he  claimed  to  set  off  against  the  claim  of  the 
said  Teackle  as  assignee ;  that  action  was  pending  until  Febru- 
ary 8th,  1855,  when  it  was  settled  by  the  payment  of  ten  per 
cent  of  the  claim  of  the  said  Teackle  and  $125  on  account  of  the 
costs  of  suit,  and  a  receipt  was  given  on  behalf  of  Teackle 
expressing  that  the  amount  was  paid  and  received  in  full  of  "  the 
aoooont  and  demand  sued  upon  "  in  that  action. 

During  the  pendency  of  that  suit  the  fourth  of  the  above 
mentioned  not^  being  also  for  $78.72,  was  on  or  about  the  23d 
or  26th  of  October,  1853,  paid  to  the  defendants. 

The  fitcts  found  by  the  Beferee,  so  far  as  material  to  the  pre- 
sent appeal,  are,  "  That  the  defendants  received  the  certain  pro- 
missory note  of  Jacob  Little  &  Co.,  mentioned  and  set  forth  in 
the  first  cause  of  action,  set  forth  in  the  complaint  in  this  action 
as  due  and  payable  in  twenty-four  months  after  date,  for  account 
of  the  said  plaintiff;  and  that  the  said  note  was  paid  at  matu- 
rity, and  the  proceeds  thereof  were  received  by  said  defendants, 
and  that  they  have  never  paid  or  accounted  for  the  same  to 
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plaintiff;  that  the  said  last  mentioned  note  was  not  embraced  in 
the  settlement  between  plaintiff  and  said  Elisha  W.  Teackle ; 
that  said  note  was  not  held  by  defendants  as  collateral  security, 
as  alleged  in  the  answer ;  and  as  conclusions  of  law  from  the 
facts  found,  the  said  Referee  found  that  the  said  plaintiff  was  not 
entitled  to  recover  against  the  said  defendants  for  any  part  of  the 
amount  claimed  in  the  second  and  third  causes  of  action  set  forth 
in  the  said  complaint,  or  any  part  of  the  aforesaid  note  payable 
at  eighteen  months  after  date ;  and  that  said  plaintiff  was  enti- 
tled to  recover  the  full  amount  of  the  promissory  note  therein 
referred  to  as  payable  twenty-four  months  after  date,  being 
$78.72,  with  interest  from  the  date  of  the  maturity  of  said  note." 

To  which  finding  and  decision  of  the  Referee  the  defendants' 
counsel  duly  excepted. 

Judgment  for  the  plaintiff  having  been  entered  upon  this 
decision  of  the  referee,  the  defendants  appealed  to  the  General 
Term. 

J.  B.  Yates  SommerSy  for  the  defendants,  (appellants.) 

L  The  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and,  therefore,  the  Referee  erred  in  denying  de- 
fendants* motion  to  dismiss  the  complaint. 

The  first  count  is  defective,  in  not  showing  how  the  plain- 
tiff acquired  tide  to  the  notes,  or  that  he,  in  fiict,  had  any  title. 
He  claims  title  upon  an  alleged  indebtedness  from  a  vendor  to  a 
vendee,  when  none  of  the  £EU^ts  stated  by  him  show  how  such  an 
indebtedness  could  exist  It  might  have  been  sufficient  to  have 
averred  the  existence  of  the  indebtedness  without  setting  forth 
the  facts  which  gave  rise  to  it ;  but  having  set  forth  the  fiicts,  the 
plaintiff's  case  must  fidl,  unless  those  &cts  justify  the  conclusion 
of  indebtedness. 

n.  The  defendants  were  not  simply  the  brokers  or  agents  of 
the  plaintiff.  They  acted  for  him  not  only  in  that  capacity,  but 
also  in  the  capacity  of  factors — ^buying  and  selling  and  making 
advances  for  him,  and  thus  having  possession  of  his  property. 
They  transacted  his  business  in  their  own  names,  and  thus 
acquired  rights  beyond  those  of  mere  brokers.  One  of  these 
rights  gave  them  a  lien  on  the  property  of  the  plaintiff  which 
came  into  their  hands,  for  the  amount  of  their  commissions, 
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advances  and  exi)eii8e8.  (1  Parsons  on  Contracts,  84 ;  2  Kent's 
Com^  640 ;  Story  on  Agency,  §§  SS,  84,  886;  Bryee  ▼.  Bwfe, 
26  Wend.,  368.) 

HL  The  evidence  clearly  shows  that  the  plaintiff,  at  the  time 
the  defendants  received  the  notes  from  Little  k  Co.,  was  in- 
debted to  them  in  an  amount  far  exceeding  the  amount  of  his 
claim  in  this  action,  for  advances,  commissions  and  expenses. 
They  therefore  had  a  right  to  collect  the  notes  and  apply  the 
amount  received  towards  liquidation  of  that  indebtedness. 

1.  Such  right  wiis  incident  to  the  lien  which  the  defendants 
had  upon  the  property. 

2.  The  complaint  virtually  admits  that  the  defendants  were 
authorized  to  collect  the  notes. 

3.  The  plaintiff  himself  conceded  such  right,  for  he  admits 
that  the  amount  of  the  two  notes  which  matured  before  the 
assignment  to  Teackle  was  credited  to  him  in  his  account  with 
the  defendants. 

17.  The  Referee,  therefore,  erred  in  finding  as  a  matter  of  &ct 
that  the  defendants  had  no  lien  .on  the  notes,  and  did  not  hold 
them  as  collateral  security  for  payment  of  the  indebtedness  of 
the  plaintiff  to  them. 

y.  The  assignment  by  the  defendants  to  Teackle  of  their 
account  against  the  plainti£^  carried  with  it  the  collateral  securi- 
ties  in  the  hands  of  the  defendants,  whether  they  were  men- 
tioned in  the  assignment  or  not^  and  therefore  all  moneys  which 
were  collected  on  the  notes  after  the  assignment  belonged  to 
Teackle  to  the  extent  of  the  amount  due  upon  the  account 

1.  Although  a  lien  is  in  some  respects  dependent  upon  pos- 
session, it  is  well  settled  that  a  lien  may  follow  goods  in  the 
hands  of  a  third  person  to  whom  they  have  been  transferred  by 
the  party  having  the  lien.  It  will  always  follow  the  property 
where  there  is  a  transfer  or  assignment  of  the  rights  of  the 
party  who  acquires  the  lien,  for  in  such  cases  the  transfer  ope- 
rates as  a  continuance  of  the  possession  of  the  bailee.  {Urquhari 
V.  ifelver,  4  J.  R,  115 ;  Nash  v.  Mosher,  19  Wend.,  482 ;  Story 
on  Bailments,  216,  n.  2 ;  Edwards  on  Bailments,  210,  211.) 

2.  The  lien  of  the  defendants  was  a  mere  incident  to  the  debt, 
and  the  assignment  of  the  debt  necessarily  carried  with  it  all  the 
rights  and  securities  possessed  by  the  assignor.  {Kane  v.  Blood^ 

Boaw.— Vol.  V.  6 
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good,  7  Johns.  Ch.,  108 ;  Green  v.  Hart,  1  J.  R.,  590 ;  Jackson 
V.  Blodget,  5  Cow.,  206 ;  Langdon  v.  Buel,  9  Wend.,  80 ;  Patlison 
V.  Hvll,  9  Cow.,  747 ;  Curtis  v.  Tyler,  9  Paige,  482 ;  Bowdcdn  v. 
Coleman,  3  Abb.,  481 ;  ParmeUe  v.  Dann,  28  Barb.  S.  C.  R.,  461.) 
YI.  The  settlement  of  the  suit  brought  by  Teackle  was  a  set- 
tlement of  all  the  claims  of  the  plaintiff  sued  for  in  this  action. 
The  referee  so  finds  in  reference  to  all  of  the  demands,  except 
that  arising  out  of  the  note  payable  twenty-four  months  after 
date.  He  should  have  so  found  in  reference  to  that  note  for  the 
following  reasons : 

1.  The  defendants  had,  as  we  have  already  shown,  a  lien  upon 
the  notes,  and  held  them  as  collateral  security  for  the  balance  of 
account  due  from  the  plaintiff. 

2.  By  the  assignment  of  Teackle  he  became  vested  with  all  the 
rights  of  the  defendants,  in  reference  to  the  notes,  and  held  then:i 
as  collateral  security  for  the  payment  of  plaintiff's  debt,  and  had 
a  right  to  collect  them  and  apply  the  amount  towards  its  liqui- 
dation. 

S.  The  note  upon  which  the  plaintiff  has  recovered  judgment 
matured,  and  was  paid  before  the  settlement,  and  the  amount 
had  been  applied  by  Teackle  towards  the  payment  of  the  debt 

4.  In  the  settlement,  the  plaintiff  expressly  reserved  certain 
bank  stock  which  he  admitted  was  held  by  Cobb  k  Bates  as  col- 
lateral security,  but  did  not  claim  the  return  of  any  other  col- 
laterals. 

5.  The  plaintiff  knew  when  the  notes  matured,  and  was  award 
of  the  fact  that  they  had  been  paid  before  the  settlement 

The  judgment  should  be  reversed. 

TFm.  Allen  Butler,  for  the  plaintiff,  (respondent) 

L  The  Referee  has  found  as  a  fact  that  the  note  (No.  4)  was 
not  held  by  defendants  as  collateral  security,  as  alleged  in  the 
answer.  This  finding,  upon  the  conflicting  testimony  of  the 
parties,  should  be  conclusive. 

The  finding  of  the  referee  is  supported  by  the  weight  of  evi- 
dence. 

II.  The  note  in  question  was  not  included  in  the  assignment 
by  defendants  to  Teackle  of  their  account;  and,  not  being,  in 
fiict,  held  as  collateral  to  that  account,  Teackle  acquired  no  pro- 
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perty  ia  it,  by  virtae  of  the  assignment.  It  was  not  embraced 
in  the  settlement;  and  the  rights  of  plaintiff  against  the  defend- 
ants in  respect  to  the  note  remained  unaffected  by  his  settlement 
with  Teackle.  The  Illinois  Bank  stock  referred  to  in  the  settle- 
ment was  an  item  in  the  account 

ILL  The  &ct  that  defendants  afterwards  included  the  note  in 
their  general  settlement  with  Teackle  is  immaterial,  and  does  not 
in  any  manner  affect  plaintiff's  rights. 

The  judgment  should  be  affirmed,  with  costs. 

By  the  Court — ^Woodruff,  J.  1.  We  are  not  able  to  per- 
ceive that  the  first  count  in  the  present  complaint  (upon  which 
alone  the  plaintiff  has  recovered  judgment)  is  defective  in  any 
substantial  particular. 

It  alleges  that  the  defendants  were  employed  by  the  plaintiff 
as  his  agents  to  purchase  stock  for  him ;  that  they  made  such 
purchase  for  the  plaintiff  and  on  his  account;  that  afterwards, 
an  account  of  such  purchase  was  stated,  and  a  settlement  thereof 
was  made  between  the  vendor  and  the  defendants  as  such  agents, 
by  which  the  vendor  was  found  indebted  to  them  as  such  agents 
in  a  sum  named,  which  indebtedness  such  vendor  paid  by  deli- 
vering to  the  defendants,  as  such  agents,  four  promissory  notes 
of  Jacob  Little  &  Co.,  which  notes  the  defendants  received  for 
the  plaintiff  and  held  as  his  agents,  and  which  have  been  paid 
to  them  at  their  maturity,  and  that  they  have  not  paid  over  the 
money  received  thereon,  but  refuse  so  to  do. 

This  is  a  sufficient  statement  of  facts,  showing  that  the  defend- 
ants have  received  money  to  the  use  of  the  plaintiff,  which  they 
are  bound  to  pay  over  to  him. 

The  criticism  which  the  counsel  for  the  appellants  applies  to 
this  count,  is  in  substance  that  it  does  not  appear  by  the  allega- 
tions how  the  vendor  of  stock  could  or  did  become  indebted  to 
the  vendee,  and  therefore  it  does  not  appear  that  the  plaintiff 
was,  at  the  time  of  the  settlement  with  the  vendor,  entitled  to 
receive  any  notes  or  money  from  him,  and  if  not,  he  could  not 
be  entitled  to  receive  any  from  his  agents  in  the  transaction. 

Several  answers  may  be  given  to  this  objection :  First.  It  is 
averred  that  the  vendor  was  found  indebted  and  actually  paid 
the  notes  to  the  defendants,  as  his  agents,  and  they  received  the 
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notes  for  him.  K  so,  tbej  are  liable  to  account  for  them,  and 
for  their  proceeds ;  and  the  particular  circumstances  which  formed 
the  consideration  of  such  vendor's  indebtedness,  whether  his 
refusal  to  deliver,  or  an  over-payment  of  purchase  money,  or 
other  fact,  are  quite  immaterial.  The  indebtedness  was  conceded 
by  such  vendor,  and  the  amount  was  paid  to  the  defendants  for 
the  plaintiff's  use,  and  they  clearly,  upon  these  facts,  have  no  right 
to  retain  it  Second.  Under  our  former  system  of  pleading,  aver- 
ments that  the  parties  accounted  together  of  and  concerning 
dealings  which  they  had  had  together,  and  on  such  accounting 
the  defendant  was  found  indebted  to  the  plaintiff  in  a  sum 
named,  which  he  promised  to  pay,  and  yet  neglected  and  refused, 
&C.,  were  a  good  statement  of  a  cause  of  action,  without  giving 
the  particulars  of  the  dealings  or  stating  how  the  indebtedness 
arose.  We  incline  to  think  such  averments  would  constitute  a 
sufficient  complaint  now,  and  much  more  are  averments  of  such 
a  settlement  by  the  plaintiff's  agent  with  a  third  person,  upon 
which  such  agent  received  money  for  the  plaintiff,  good  in  an  action 
to  recover  the  money  from  the  agent  Third.  We  apprehend 
that  averments  that  a  third  person  paid  money  to  the  defendant 
as  the  plaintiff's  agent,  (or  notes  upon  which  the  money  was  paid,) 
for  and  on  account  of  the  plaintiff,  and  that  such  defendant 
received  it  for  him,  but  refuses  to  pay  it  over,  would  constitute 
a  sufficient  complaint  without  stating  at  all  the  consideration 
which  moved  such  third  person  to  pay  over  the  money.  If  it 
was  a  mere  gratuity,  the  defendant  could  not,  on  that  ground, 
refuse  to  pay  it  to  the  plaintiff. 

And  finally,  if  any  particulars  were  desired  by  the  defendant, 
for  the  purpose  of  identifying  the  transaction  and  apprising  him 
of  the  precise  nature  and  ground  of  the  claim,  (which,  however, 
does  not  appear  necessary  in  this  case,)  he  should  have  sought 
those  particulars  by  motion  for  an  order  to  make  the  complaint 
more  definite  and  certain,  under  section  160  of  the  Code. 

2.  We  do  not  think  it  necessary  to  consider  whether  the 
referee  erred  or  not  in  finding  that  the  defendants  had  no  lien 
upon  the  notes  in  controversy  as  collateral  security ;  nor  whether 
the  assignment  made  by  them  to  Teackle  of  their  account  against 
the  plaintiff,  gave  Teackle  an  equitable  right  to  the  note  which 
at  that  time  remained  in  the  defendants'  hands  unpaid.    For  in 
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the  view  we  take  of  the  eifect  of  that  transaction  and  the  settle- 
ment of  the  action  which  he  brought,  no  determination  of  those 
questions  can  affect  the  result  of  this  suit 

The  daim  of  the  defendants  is  that  by  the  settlement  with 
Teackle  the  plaintiff  lost  all  title  to  the  proceeds  of  the  note  now 
in  question. 

This  claim  is  clearly  no  stronger  than  it  would  be  if  there 
had  been  no  assignment  of  the  defendants'  account  to  Teackle, 
but  the  defendants  had  themselves  brought  their  own  action  to 
reoover  the  balance  alleged  to  be  due,  and  he  made  the  same 
settlement  which  he  made.    The  case  would  stand  thus : 

On  the  18th  of  May,  1868,  the  defendants  sue  the  plaintiff  to 
recover  an  alleged  balance  of  account  amounting  to  $2,582.78. 
The  plaintiff  defends  on  various  grounds  the  entire  claim,  and 
alleges  that  on  the  previous  23d  of  April  these  defendants 
received  the  proceeds  of  the  third  note,  and  claims  to  set  off  the 
amount.  At  this  time,  although  these  defendants  held  in  their 
possession  another  (and  fourth)  note  belonging  to  the  plaintiff 
yet  it  was  not  due  and  it  could  not  be  the  subject  of  set-off 
against  the  account  sued  upon.  The  action  so  brought  and 
defended  is  afterwards  settled  by  a  payment  of  a  portion  of 
the  amount  claimed  which  is  received,  not  in  fall  of  all  claims 
and  demands,  &c.,  between  the  parties,  but  "  in  full  of  the  account- 
cand  demand  sued  upcn^ 

It  seems  to  us  hardly  possible  gravely  to  insist  that  this  settle- 
ment embraced  for  any  purpose  anything  except  the  matters 
allied  in  the  pleadings  in  that  action,  even  if  its  effect  can  be 
extended  beyond  the  mere  ^^accounV^  of  the  defendants. 

The  settlement  of  that  action,  under  the  circumstances  stated, 
operated  upon  the  other  relations  between  the  parties  just  as  the 
payment  of  the  claim  in  full  would  have  done,  by  the  very  terms 
of  the  settlement  the  account  and  demand  sued  upon  were  satis- 
fied And  to  that  satis&ction  nothing  was  applied  except  the 
matters  then  in  controversy  and  the  further  payment  then  made. 

It  follows  necessarily  that  so  soon  as  the  account  of  the 
defendants  was  paid,  and  in  like  manner  so  soon  as  it  was  satisfied 
by  the  accounting  and  settlement  and  the  payment  made  thereon, 
the  present  plaintiff  was  entitled  to  receive  from  the  defendants 
wha^ver  property  they  held  belonging  to  him,  (not  included  in 
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the  said  aocouat  nor  referred  to  in  that  action,)  whether  the 
defendants  had  theretofore  had  a  lien  thereon  or  not  And 
therefore  if  the  fourth  note  had  not  been  paid  the  plaintiff  might 
have  demanded  the  delivery  to  him  of  the  note  itself  and  might 
have  maintained  an  action  to  recover  it,  for  the  plain  reason  that 
the  defendants'  lien  (if  any  they  once  had)  was  satisfied  and 
extinguished. 

The  money  having  been  received  pending  the  former  suit,  and 
not  having  been  taken  into  view  or  embraced  in  the  settlement^ 
was  the  money  of  the  plaintiff  held  by  the  defendants  in  place 
of  the  note  itsel£ 

As  above  suggested,  the  &ct  that  the  former  action  was  prose- 
cuted by  the  defendants'  assignee  does  not  affect  this  view  of  the 
plaintiff's  rights.  Even  if  Teackle  would  have  been  entitled  (had 
no  settlement  been  made)  to  require  the  defendants  to  pay  over 
to  him  the  proceeds  of  the  note  by  reason  of  a  supposed  lien 
thereon  to  cover  the  balance  of  the  assigned  account,  still  the 
note  never  in  fact  went  into  his  possession.  The  money  was 
never  paid  to  him.  By  the  settlement  all  his  title  to  the  note 
and  to  the  money  was  extinguished  if  he  had  any.  And  the 
money  remained  in  the  defendants'  hands  to  the  use  of  the  plain- 
tiff, which  the  defendants  had  no  right  to  retain,  and  upon  which 
Teackle  kad  no  claim  nor  any  lien. 

The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs. 


Joseph  Howard  and  John  T.  Howabd,  Plaintiffe,  v.  The 
AsTOB  Mutual  Insurance  Company,  Defendants. 

1.  An  iDsarer  of  passage  money,  generally  for  the  voyage,  by  a  policy  in  the 
nsual  form  of  a  freight  policy,  is  not  liable  because  the  verael  is  delayed  on 
her  voyage  by  perils  of  the  sea,  if  she  actually  makes  the  voyage  in  suit- 
able condition  to  cany  to  the  port  of  destination  all  who  embark  on  the 
voyage: 

2.  Insurance  of  passage  money,  generally,  is  not  an  undertaking  that  the 
ship  shall  perform  the  voyage  within  any  particular  time,  or  that  the 
insured  shall  have  the  benefit  of  special  contracts  for  passage  ;  but  only  that 
the  ship  shall  not  be  prevented  by  the  perils  insured  agunst  from  making  the 
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▼oyage,  and  earning  tbe  passage  money  of  those  who  embark  in  her;  and 
that  she  shall  not  bj  a  peril  insured  against  be  prevented  from  using  her 
ports  and  receiving  and  transporting  such  persons  as  have  engaged  passage 
and  are  ready  to  embark  in  her. 
3.  Mere  delay  of  arrival  is  not  ground  of  recovery  from  the  insurer,  although 
in  consequence  of  such  delay  those  who  have  engaged  and  paid  jn  advance 
for  passage  at  an  intermediate  port  for  the  residue  of  the  voyage,  refuse  to 
wait,  and  demand  and  receive  back  their  passage  money. 
Before  Slosbok,  Woodruff  and  Pi£rbepoht,  J.  J. 

Heard,  October  13th,  1858;  decided.  May  28tb,  1859. 

The  action  was  brought  on  a  policy  of  insurance,  dated  14th 
February,  1850,  for  $10,000,  on  ^^  passage  monejf^  of  the  steamship 
New  Orleans,  at  and  from  New  York  to  San  Francisco,  with 
liberty  "  to  us^^  port  or  ports,  on  the  passage,  and  to  touch,  &c. 

An  ordinary  printed  policy  on  freight  was  used. 

The  New  Orleans  was  one  of  a  line  of  steamers  called  "  The 
Empire  City  Line,"  established  in  December,  1848,  between  New 
York  and  San  Francisco,  and  was  fitted  in  New  York  for  the 
passenger  trade  aforesaid.  She  was  about  to  leave  for  Panama, 
iyia  Cape  Horn,)  there  to  take  her  place  in  the  line,  and  proceed 
thence,  with  passengers,  to  San  Francisco. 

Passengers  from  New  York  to  San  Francisco,  by  steamers, 
according  to  the  usage  and  course  of  business  established  at  the 
date  of  the  policies,  were  carried  from  New  York  to  Chagres, 
and  thence  to  Panama,  and  thence  were  embarked  and  carried  to 
San  Francisco. 

When  steamers  left  New  York  for  San  Francisco,  by  the  way 
of  Cape  Horn,  it  was  the  practice  to  advertise  for,  and  engage 
passengers  in  New  York,  at  and  from  thence  to  San  Francisco, 
most  of  whom  obtained  tickets  to  embark  on  board  at  Panama. 

This  practice  conimenced  in  the  year  1848. 

The  plaintiffs  engaged  passengers  for  the  New  Orleans  in  the 
usual  manner. 

The  passage  money  of  the  passengers  who  engaged  passage 
from  New  York  to  San  Francisco,  to  be  received  on  board  the 
steamer  at  Panama,  amounted  to  $88,560,  which  was  paid,  in 
New  York,  to  the  plaintiffs. 

These  passengers  were  engaged  in  the  months  of  January, 
February,  and  March,  1850,  and  upon  payment  of  their  passage 
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mone^  4^ey  received  from  the  plainti&,  as  agents  of  the  hne, 
tAssage  ticketB,  some  of  which  were  in  the  following  form,  yiz. : 

"SECOND  CABIN  TICKET, 

''  Pacifio  Steamshif  New  Orleaits, 

*'  J.  Howard  &  Sok,  Agents, 

♦*  34  Broadway. 
"No.  18.  Voyage  1st 

"  Received  $150  for  the  passage  of  Nathan  Winnett^  in  the 
steamship  New  Orleans,  from  Panama,  tn  the  month  ofAprU^  to 
the  anchorage  of  San  Francisco. 

"  Second  Cabin.  Berth  25. 

"J.  HOWABD&SON, 

"Per  J.  W.  Cabrington.** 

Others  of  the  tickets  were  in  the  following  form,  viz. : 

"SECOND  CABIN  TICKET, 
"Pacifio  Steamship  New  Orleans, 

"  J.  Howard  &  Son,  Agents, 

"34  Broadway. 
"No.  55.  Voyage  1. 

"New  York,  January  29, 1850. 
"Received  $150  for  the  passage  of  Isaac  Paddock,  in  the 
steamship  New  Orleans,  from  Panama,  on  het  first  trip,  to  the 
anchorage  of  San  Francisco. 

"  Second  Cabin  forward.  Berth  82. 

"J.  Howard  &  Son, 
"  Per  J.  W.  Oabrington." 

The  following  announcement  was  printed  on  all  the  tickets, 
V12.: 

"Wines,  &c.,  famished  by  the  steward,  at  reasonable  rates. 

"  Ten  cubic  feet  baggage  allowed  each  passenger.  Any  extra 
quantity  will  be  charged  for.  Specie,  bullion,  nor  merchandise, 
will  be  taken  as  baggage. 

"  Should  anything  prevent  the  steamer  leaving  at  the  appointed 
time,  the  agents  do  not  hold  themselves,  nor  the  ship,  responsible 
for  the  maintenance  of  passengers,  nor  for  loss  of  time  during 
any  detention. 

"  Passengers  not  proceeding  after  taking  passage,  will  forfeit 
half  the  amount" 
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The  Kev  Orleans  was  fitted  by  the  plaintiff  with  berl^fc^jgo- 
▼isiona^  stores,  and  aooommodations  for  the  reception  at  Pans 
and  the  transportation,  of  the  passengers  engaged  and  to  be 
engaged ;  and  on  the  25th  Febraary  she  left  New  York,  bound 
for  San  Frandaco,  via  Panama. 

She  bad  on  board  twenty-five  to  thirty  passengers,  whose  pas* 
sage  money  amounted  to  $4,600,  of  whom  ten  to  twelve  were 
joiners  and  carpenters. 

The  Tesael  encountered  heavy  weather,  and,  having  been  very 
seriously  damaged,  was  obliged  to  put  into  St.  Thomas  for  repairs. 

On  the  14th  of  March,  1850,  the  Captain  (J.  0.  Wood)  wrote 
to  the  agent  of  the  line  in  Panama,  (B.  F.  Folger,)  informing 
him  of  the  disaster  to  the  ship,  and  that  he  need  not  expect  to 
see  her  before  June. 

This  letter  was  received  by  Mr.  Folger  on  the  8d  or  4th  of 
ApriL 

It  had  been  expected  that  the  steamer  would  reach  Panama 
doring  the  month  of  April,  and  would  thto  receive  the  passen* 
gers  and  carry  them  to  San  Francisco. 

Accordingly  the  passengers  arrived  at  Panama  between  the 
ISth  and  14th  April,  1850,  and  previously^  and  484  of  them 
presented  their  passage  tickets  to  the  agents  there. 

The  New  Orleans,  after  being  detained  at  St  Thomas  for  about 
one  month,  proceeded  on  her  voyage,  but  met  with  bad  weather 
and  other  aoddents. ' 

When  the  passengers  learned  in  Panama  of  the  disaster  to  the 
steamer,  and  that  the  master  did  not  expect  to  arrive  until  the 
month  of  June,  they  became  anxious  and  clamorous,  and  de* 
manded  of  the  agent  the  return  of  the  passage  money,  or  that 
they  should  be  forwarded  to  San  Francisco  by  other  vessels. 

Folger  did  not  think  she  would  arrive  until  July,  and  she  did 
not,  in  fact,  reach  Panama  until  the  2Sd  of  August 

After  the  expiration  of  the  month  of  April,  Folger  b^an  to 
make  arrangements  to  forward  the  passengers,  or  to  refund  to 
them  their  passage  money. 

In  the  months  of  May  and  June  a  number  of  the  passengers 
were  forwarded  in  sailing  vessels,  of  which  Garrison  &  Fritz 
were  the  agents,  they  having  agreed  to  receive  the  passage  tickets 
of  the  New  Orleans  in  payment,  upon  the  promise  of  Mr.  Folger 

Bosw.— Vol.  V.  6 
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that  the  sums  specified  in  these  tickets  should  be  paid  to  them 
If  J  J.  Howard  &  Son. 

The  aggregate  of  the  passage  money  specified  in  the  tickets 
taken  by  Garrison  &  Fritz  amounted  to  $88,250,  and,  together 
with  the  passage  money  refunded  directly  to  others  of  the  pas- 
sengers, ($5,650,)  amounted  to  $48,900,  which  amount  was  paid 
to  them  by  Folger  on  account  of  the  plaintifib. 

On  or  about  the  19th  June,  Mr.  Folger  engaged  passage  for, 
and  sent  the  remainder  of  the  passengers  (123)  by  the  steamer 
New  World,  engaging  to  pay  $800  for  each  passenger,  giving 
the  tickets  by  the  New  Orleans  in  part  payment 

The  plaintiffs  paid  for  the  passage  of  the  last  mentioned  pas- 
sengers  $86,900. 

Many  of  the  passengers  wei:e  in  a  destitute  condition  at  Panama^ 
and  Mr.  Folger,  in  order  to  provide  them  with  the  necessaries 
of  life,  advanced  to,  and  paid  them  about  $1,810. 

The  cost  of  maintaining  the  passengers  at  Panama  from  their 
arrival  until  the  28d  of  August,  would  have  been  from  $10  to 
$12  per  week  for  each  passenger. 

When  the  New  Orleans  finally  reached  Panama,  there  were 
none  of  her  passengers  left  at  that  place,  but  she  engaged  and 
carried  to  Panama,  others,  whose  passage  money  amounted,  in 
the  aggregate,  to  $15,275. 

The  whole  amount  of  insurance  in  several  offices,  including 
the  defendants,  was  $62,500,  and  the  amount  of  passage  money 
received  at  New  York  in  advance  for  passages  from  Panama  was 
$88,550,  and  for  passage  money  from  New  York  around  the 
Cape  $4,600. 

It  is  unnecessary  to  state  the  pleadings  at  length.  The  plain- 
tiffs claimed  to  recover  the  full  amount  of  the  policy,  $10,000, 
with  interest,  as  for  a  total  loss  of  passage  money.  The  defend- 
ants denied  their  liability,  on  various  grounds,  which  appear  in 
the  points  of  their  counsel  on  the  argument  in  the  Greneral  Term 
and  in  the  opinions  of  the  Court 

The  action  was  tried,  November  5,  1855,  before  the  Hon. 
Thomas  J.  Oakley,  then  Chief  Justice  of  this  Court ;  and  on 
the  trial — the  foregoing  fiacts  being  proved  without  contradiction 
— a  verdict  was  taken  for  the  plaintiflfe,  for  $15,000,  subject  to 
adjustment  and  to  the  opinion  of  the  Court,  with  the  right  to 
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dismiss  the  complaint,  and  with  liberty  to  either  party  to  torn 
the  case  into  a  bill  of  exceptions.  And  it  was  thereupon  ordered 
that  the  questions  arising  upon  the  case  be  heard,  in  the  first 
instance,  at  a  General  Term  of  this  Court 

F.  JS.  (Jutting  and  Danid  Lord^  for  plaintiflfa. 

I.  The  insurance  being  on  "  passage  money,"  the  policy  (an 
ordinary  printed  policy  on  freight)  must  be  construed  with  refe- 
rence to  the  peculiarity  of  this  novel  and  comparatively  unusual 
subject;  and  the  printed  parts  which  are  not  applicable  to  pas- 
sage money,  should  be  rejected  or  construed  in  subordination  to 
the  nature  of  the  insurance.  In  other  words,  the  general  terms 
of  the  contract  must  be  narrowed  in  point  of  construction  to  the 
subject  of  passage  money  only.  (1  Am.  on  Ins.,  79,  80,  210 ;  4 
East  R,  140;  Angel  Car.,  §§522,  122;  2  Curtis  U.  S.  R.,  277, 
291,  292.) 

H.  The  intention  of  the  insurance  was  to  protect  and  indem- 
nify the  assured  against  any  loss  of  passage'  money  that  might  be 
occasioned  by  the  happening  of  the  perils  usually  assumed  by 
marine  insurers.  An  unreasonable  delay  in  commencing  or  prose- 
cuting a  voyage,  occasioned  by  damage  to  the  vessel  through 
stress  of  weather,  whereby  passage  money  is  lost  comes  within 
the  policy. 

in.  The  policy  attached  upon  the  passage  money  advanced 
or  to  be  advanced  by  passengers  who  engaged  passage  by  the 
steamer  New  Orleans,  in  New  York,  for  San  Francisco,  and  who 
were  to  embark  at  Panama,  on  her  voyage  from  New  York. 

1.  Each  passenger^  for  the  consideration  mentioned  in  his 
ticket,  hired  a  specified  berth,  and  had  entitled  himself  to  a  pas- 
sage from  the  usual  embarking  point,  in  the  course  of  the  voy- 
age from  New  York  to  San  Francisco. 

2.  The  plaintiff  had  entered  into  contracts  with  the  passen- 
gers, giving  them  the  right  to  berths ;  had  fitted  and  equipped 
the  steamer  for  the  voyage  with  supplies,  stores,  &c.,  and  had 
put  themselves  in  a  position  to  earn  the  passage  money. 

3.  The  assured  had  thus  acquired  an  inchoate  right  to  the  pas- 
sage money,  from  the  inception  of  the  voyage  at  and  from  New 
York.     The  contracts  with  the  passengers  were  in  progress  of 
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being  performed,  and  the  risks  of  loss  of  the  passage  money  by 
the  perils  of  the  seas,  &c,  had  commenced. 

The  passage  money  was  advanced  upon  an  agreement  that  the 
steamer  should  proceed  from  New  York  to  Panama,  and  thenoe 
to  San  Francisco ;  and  the  earning  of  the  money  was  subject  to  be 
defeated  by  sea  perils  occurring  at  or  after  leaving  New  York, 
and  before  or  after  reaching  Panama.  {ThiscoU  v.  Christie^  2  Brod. 
&  Bing.,  824 ;  Devaux  v.  tP Anson,  5  Bing.  N.  C,  519 ;  Flint  t. 
Fkmyng,  1  B.  &  Ad.,  45;  Hart  v.  Dtl  Ins.  Co.,  2  Wash.  C.  R., 
841 ;  1  Arn.  on  Ins.,  472-474;  id.,  206,  242,  248 ;  Bobinson  v, 
Manuf.  Ins.  Co.,  1  Mete.  R.,  146 ;  Adams  v.  Manuf.  Ins.  Co.,  22 
Pick.,  168.) 

4.  On  a  voyage  at  and  from  New  York  to  San  Francisco,  the 
usual  point  of  embarkation  of  the  passengers  is  at  Panama,  and 
this  usage  constitutes  part  of  the  policy.  It  was  intended  to 
cover  the  passage  money  paid  or  to  be  paid  in  New  York,  for 
berths,  &c.,  to  be  occupied  when  the  ship  had  reached  Panama. 
{Barclay  v.  Stirling,  5  M.  &  S.,  6 ;  Hunter  v.  Leathley,  10  B.  & 
C,  858 ;  7  Bing.  R,  517 ;  1  Arn.  on  Ins.,  870,  878,  42&-480.) 

(a.)  The  existence  of  the  usage  is  proved.  There  is  no  con- 
tradictory evidence. 

(b.)  The  usage  is  of  equal  force,  although  of  recent  origin,  and 
confined  to  the  particular  trade.  (1  Duer  on  Ins.,  268,  §  57 ;  1 
Am.  on  Ins.,  72,  78,  and  note.) 

lY.  The  earning  of  passage  money  was  defeated  by  the  hap- 
pening of  the  perils  of  the  seas.  The  steamer  was  thereby  so 
much  damaged  that  she  was  prevented  from  reaching  Panama 
within  a  reasonable  time  after  leaving  New  York.  Instead  of 
arriving  there  during  the  month  of  April,  as  was  expected,  she 
did  not  arrive  until  the  28d  of  August 

1.  Intelligence  of  the  disaster  to  the  steamer  reached  Panama 
in  April,  and  her  arrival  there  was  not  expected  before  July. 

Neither  the  passengers  who  held  tickets  for  passage  from  Pana- 
ma, "in  the  month  of  April,"  nor  those  who  held  tickets  for 
passage  "  on  the  first  trip,"  were  bound  to  wait  beyond  a  reason- 
able time  after  the  period  when,  in  ordinary  course,  the  steamer 
should  have  been  at  Panama.  {Yates  v.  Duff,  5  Carr.  &  P.,  869; 
The  Pacific,  Blatchf,  669,  577,  588;  Watson  v.  Duykinck,  8 
Johns.  R.,  886;  Adderion  v.  Cook,  5  Caxr.  k  P.,  869.) 
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In  all  maritiine  contracts,  expedition  is  of  the  atnv>8t  import- 
ance. (Abb.  on  Ship.,  249,  851,861;  8  Kent  C!om.,  204;  Per 
TiNDAii,  CJk  J.,  in  OlaJiolm  v.  Hays,  2  Man.  &  Grang.,  267,  268.) 

Delay  by  the  assured  discharges  the  underwriters.  {Hartley  t. 
Buggin^  Park,  on  Ins.,  652,  8th  ed. ;  Hamilton  y.  Shedden^  8  Mee. 
k  Wels.,  49,  52 ;  PhilUps  v.  Irving,  7  Man.  &  Grang.,  828.) 

A  Jbrtiori,  expedition  and  diligence  are  to  be  exacted  firom  the 
carrier  in  favor  of  passengers. 

The  climate,  exposure  to  disease,  expenses,  and  other  inconye- 
niences  at  the  port  of  detention,  are  to  be  considered.  {PhiUips  y. 
Irving,  7  Man.  &  Grang.  R,  828.)     . 

Y.  When  it  was  ascertained  in  Panama  that  the  steamer  could 
not  arrive  within  a  reasonable  time,  the  passengers  were  entitled 
to  a  return  of  their  passage  money,  or  to  be  forwarded  by  other 
vessels,  at  the  cost  of  the  plaintiffs.  ( Tatea  v.  Duff,  5  Carr.  k  P., 
869;  WaJsm  v.  Duykinck,  8  Johns.  E.,  832;  Adderton  v.  Oook^ 
6  Carr.  k  P.,  869 ;  Mistm  v.  Lard,  Blatchf.  R,  856,  858.) 

Retardation  of  the  voyage  may  amount  to  a  total  loss,  even  of 
goods,  when  they  are  of  a  perishable  nature.  (8  Kent,  826.) 

But  the  doctrine  of  '*  retardation  "  has  little  or  no  application 
to  passengers. 

YL  Ajb  a  legal  consequence,  from  the  happening  of  the  perils 
insured  against,  the  plaintiffs  have  expended  the  sum  of  $1,810 
in  and  about  the  support,  of  many  of  the  passengers  while 
detained  at  Panama;  {The  Zsnobia,  1  Abb.  Adm.  R,  94,  96;) 
they  have  refunded  to  others  of  them  passage  money  to  the 
amount  of  $5,650 ;  they  have  expended  $75,150  in  forwarding 
the  remainder  of  them  from  Panama  to  San  Francisco.  The 
amount  received  at  Panama,  ($15,275,)  from  passengers  other 
than  those  who  engaged  passage  in  New  York,  was  more  than 
absorbed  by  the  expenses. 

Yn.  The  plaintiff  are  entitled  to  recover  the  losses  that  they 
have  thus  sustained,  with  interest  from  the  2d  October,  1851,  to 
the  extent  of  the  sum  insured  by  the  defendant. 

Wm.  Curtis  Noyes,  for  the  defendants. 

L  Ciommon  carriers,  whether  of  goods  or  passengers,  where 
there  is  no  express  agreement  to  transport  within  a  specified  time, 
are  not  responsible  for  delays  occurring  without  their  fault,  as  by 
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a  peril  of  the  sea.  {Wibert  v.  N.  T.  and  Erie  B.  R  Co.^  2  Kem., 
245.) 

II.  The  agreements  contained  in  the  tickets  issued  bj  the 
plaintiffs,  providing  (in  substance)  for  the  arrival  of  the  New 
Orleans  at  Panama  within  a  particular  month,  (April,)  created 
obligations  beyond  the  usual  common  law  undertaking  of  a  car- 
rier, and  cannot,  therefore,  in  any  way  influence  or  control  the 
policy  made  by  the  defendants,  or  impose  upon  them  any  obliga- 
tions other  than  those  which  flow  from  the  terms  of  the  policy 
as  interpreted  and  applied  by  the  law  of  insurance  as  heretofore 
administered. 

in.  For  the  reasons  urged  on  the  motion  to  dismiss  the  com- 
plaint, the  plaintiffs  were  not  entitled  to  recover,  and  especially 
because  the  policy  did  not  cover  any  retardation  of  the  voyage, 
or  any  damages  sustained  thereby ;  it  was  simply  an  undertaking 
to  indemnify  the  plaintiff  against  any  loss  occasioned  by  breaking 
up  the  voyage  and  the  non-earning  of  any  passage  money  by 
the  vessel. 

(a.)  The  vessel  actually  earned  passage  money. 

1.  The  voyage  was  insured  as  an  entirety  from  New  York  to 
San  Francisco,  and  the  vessel  actually  earned  passage  money  for 
carrying  passengers  between  those  ports. 

2.  She  also  earned  passage  money  for  that  part  of  the  voyage 
extending  from  Panama  to  San  Francisco. 

8.  If  any  freight  is  earned,  the  party  insured  cannot  recover 
upon  a  policy  upon  freight  {Ogden  v.  Gen.  MuL  Ins,  Co.^  2 
Duer,  204 ;  Scottish  Marine  Ins.  Co.  v.  Turner^  House  of  Lords 
Cases,  S12.) 

The  rule  must  be  the  same  as  to  passage  money,  as  it  depends 
upon  the  same  principles. 

(J.)  The  policy  did  not  cover  any  claim  for  retardation  upon 
well  settled  principles  and  cases. 

1.  A  reasonable  time  is  allowed  to  the  shipper  to  repair  the 
vessel  when  injured  by  a  peril  of  the  sea,  so  as  to  carry  on  the 
cargo  and  earn  freight,  and  he  may  retain  the  cargo  for  that  pur- 
pose. {Clark  V.  Mass,  Ins.  Oo.^  2  Pick.,  104 ;  Ogden  v.  Qeii.  Mut. 
Ins.  Co,,  2  Duer,  220.) 

2.  The  passengers  who  had  only  general  tickets  for  the  first 
voyage  from  Panama  to  San  Francisco  were  bound  to  await  the 
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ftrriFal  of  the  ship,  and  could  not  claim  a  return  of  the  passage 
money  they  had  paid,  because  of  the  delay  in  arriving  caused 
hj  sea  perils. 

3.  Those  whose  tickets  were  for  the  month  of  April,  may  not 
have  been  bound  to  wait,  and  may  properly  have  demanded  a 
return  of  their  passage  money ;  but  the  agreement  by  which  this 
result  was  produced,  was  not  binding  upon,  nor  can  it  affect  the 
defendants  in  any  way.  {CM  v.  Howardj  10  N.  Y.  Legal  Obs., 
355 ;  &  C.,on  appeal,  aflirmed  by  Nblson,  J.) 

4.  The  retardation  of  the  voyage  by  a  peril  of  the  sea  is  not 
covered  by  the  policy;  and  as  the  voyage  was  actually  per- 
formed, and  there  is  no  pretense  that  any  cause  of  abandoment 
existed,  the  plaintiff  cannot  recover.  {Jones  v.  Ins.  Co.  of  North 
America^  4  Dal.,  246 ;  S.  d,  reversed,  2  Binn.,  567 ;  Mayo  v. 
Maine  lire  and  Mar.  Ins.  Co.,  4  Mass.,  S74 ;  Hveri/i  v.  Smithy 
2  M.  &  S.,  278;  Brookelbank  v.  Sugrucj  1  Mood.  &  Rob.,  102; 
Jordan  v.  Warren  Ins.  Co.,  1  Story,  842 ;  McSvrinny  v.  Boyal 
JEjc  Ass.  Co.,  13  Jurist,  489;  S.  C,  reversed,  14  Jurist^  999;  2 
Am.  on  Ins.,  §§  378-396.) 

Judgment  should  therefore  be  given  for  the  defendants,  and 
the  complaint  dismissed  with  costs. 

PiEBREFONT,  J.  The  policy  in  this  case  is  an  ordinary 
printed  freight  policy;  the  words  "on  passage  money"  are 
written  in. 

Upon  well  settled  rules  of  construction,  the  contract  must  be 
regarded  as  relating  to  "passage  money"  only.  (1  Am.  on  Ina, 
79,  80,  210 ;  2  Cur.  XJ.  S.  R,  277,  291 ;  4  East  R,  140.) 

The  policy  was  issued  February  14th,  1850,  and  the  steam- 
ship sailed  on  the  25th  of  the  same  month.  The  plaintifib  sold 
passage  tickets  for  the  voyage  from  Panama  to  San  Francisco, 
both  before  and  after  the  ship  left  New  York.  Each  ticket  con- 
tained the  number  of  the  berth  to  which  the  holder  was  entitled. 

Some  of  these  tickets  were  for  "  the  month  of  April ; "  and 
some  were  for  "  her  first  trip  "  from  "  Panama  to  the  anchorage 
of  San  Francisco."  As  appeared  in  evidence  this  was  "her first 
trip.'' 

There  was  evidence  that  on  a  voyage  at  and  from  New  York 
to  San  Francisoo,  the  usual  point  of  embarkation  oi  the  paasenr 
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gers  was  at  Panama;  and  as  no  oontradictoiy  evidence  was 
offered,  the  nsage  may,  perhaps,  be  considered  as  established  for 
the  purposes  of  this  case. 

If  such  usage  is  admitted,  the  underwriterS^ust  be  considered 
as  having  contracted  with  reference  thereto.  (1  Am.  on  Ins., 
429,  430,  72,  78;  1  Buer  on  Ins.,  268,  §67,  and  authorities 
there  cited.) 

The  plaintiffs  contracted  with  the  passengers  that  the  steamer 
New  Orleans  should  proceed  from  New  York  to  Panama  and 
thence  to  San  Francisco ;  and  that  each  holder  of  a  ticket  should 
have  passage  on  that  steamer  and  be  entitled  to  the  berth  named 
in  his  ticket 

If  the  plaintiff  did  not  perform  their  contract  the  holders  of 
the  tickets  could  recover  back  the  passage  money  paid  in 
advance;  the  consideration  upon  which  the  money  was  paid 
having  foiled.  {Broivn  v.  HarrUy  2  Gray,  859 ;  VanderbiU  Cases^ 
19  Barb.,  222 ;  21  id.,  26;  Lewis  v.  Marshall^  7  Man.  and  Grang., 
729 ;  Cbpe  y.Dodd,  18  Penn.  R,  83.) 

The  policy  being  a  contract  to  insure  passage  money,  the  ques- 
tion arises,  what  passage  money  ?  Was  it  merely  the  passage 
money  of  the  tickets  sold  prior  to  the  date  of  the  ship's  depar- 
ture, or  did  it  embrace  all  tickets  sold  for  that  voyage  of  the 
steamship  New  Orleans  ?  Was  it  the  passage  money  of  those 
only  who  left  New  York  in  that  ship,  or  did  it  include  also  the 
passage  money  of  those  who  might  afterwards  embark  at 
Panama? 

In  determining  these  questions  the  usage  and  course  of  trade, 
if  such  usage  existed,  becomes  an  important  element  By  the 
terms  of  the  policy  the  ship  was  allowed  "  to  use  port  or  ports  on 
the  passageJ*^  And  as  the  usage  was  then  established  to  receive 
passengers  at  Panama,  the  underwriters  must  be  considered  as 
having  regard  to  that  usage  when  they  issued  the  policy ;  and 
hence  the  contract  of  insurance  would  cover  also  the  passage 
'  money  represented  by  the  tickets  which  entitled  the  holders  to 
embark  at  Panama  for  that  voyage. 

The  ship  was  retarded  but  finally  performed  her  voyage.  In- 
stead of  arriving  at  Panama  in  April  as  was  expected,  she  did 
not  reach  there  until  the  28d  of  August  She  then  took  some 
passengers  and  proceeded  to  San  Francisco.    But  the  passengers 
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who  had  arrived  at  Panama  with  tickets  for  April,  and  for  the 
first  trip  of  the  New  Orleans,  had  been  sent  forward  at  the 
expense  of  the  plaintiff,  or  had  demanded  and  received  back 
their  passage  money. 

It  is  here  important  to  consider  whether  the  plaintiffs  were 
under  any  legal  obligation  to  forward  the  holders  of  the  tickets 
by  some  other  conveyance,  or  to  return  them  the  money  which 
they  had  paid  for  their  passage. 

If  the  plaintiffs  were  under  no  such  legal  obligation,  then  in 
no  aspect  of  this  case  are  the  defendants  liable. 

Where  there  is  no  express  agreement  to  transport  within  a 
specified  time,  a  carrier  is  not  responsible  for  delays  occurring 
without  his  feult  ( Wileri  y.  K  Y.  &  Erie  R.  R.  Ch.,  2  Kern., 
245;   Gmger  v.  Hudson  River  R.  R  Cb.,  6  Duer,  876.) 

The  plaintiffis'  contract  with  the  holders  of  the  April  tickets 
was  to  forward  them  by  the  steamer  New  Orleans  during  that 
month,  and  these  ticket  holders  had  a  right  to  demand  that  they 
be  so  forwarded.  {CM  v.  Howard,  10  N.  Y.  Leg.  Obs.,  855;  see 
opinion  of  Judge  Nelson.) 

But  the  defendants  contend  that  the  holders  of  those  tickets 
which  were  sold  "  for  the  first  trip  "  of  the  New  Orleans,  could 
not  have  recovered  back  the  passage  money  paid,  even  though 
the  ship  had  been  detained  at  St  Thomas  for  two  years  beyond 
her  expected  arrival  at  Panama.  I  entertain  a  different  view  of 
the  law.  This  line  had  been  established  some  two  years  before 
these  tickets  were  sold.  The  steamer  New  Orleans,  named  in 
the  tickets,  had  left,  or  was  about  to  leave  New  York  for  Pan- 
ama ;  she  was  expected  to  arrive  there  in  April ;  the  tickets  were 
"  for  her  first  trip,"  and'this  voyage  was  the  commencement  of 
"  her  first  trip."  The  passengers  were  on  their  way  to  Califomia; 
time  was  to  them  a  consideration  of  the  utmost  importance,  and 
this  was  a  matter  of  general  notoriety  and  well  known  to  the 
shippers.  Under  these  circumstances  the  contract  of  the 
plaintiffs  with  the  passengers  must  be  regarded  as  a  contract  to 
forward  the  holders  of  those  tickets  in  a  reasonable  time  after  their 
arrival  at  Panama.  After  waiting  at  Panama  a  reasonable  time 
for  the  arrival  of  the  steamer,  these  passengers  had  a  right  to 
demand  a  return  of  their  passage  money,  or  to  be  forwarded  by 
some  other  vessel.  {Yatea  v.  Duff,  6  Carr.  &  P.,  869;  8  Kent 
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Com.,  204 ;  Abbott  od  Ship.,  249,  851,  361 ;  PMllips  v.  Irving,  7 
Man.  k  Grang.,  828;  Glaholm  v.  Hayes,  2  id,,  267. 

But  though  the  passengers  might  have  recovered  back  their 
passage  money,  yet  it  does  not  follow  that  the  defendants  would 
therefore  be  liable  to  the  plaintiffs. 

The  defendants  can  be  held  liable  only  on  the  ground  of  their 
own  contract.  That  contract  is  a  policy  of  insurance  and 
imposes  upon  the  underwriters  no  other  obligations  than  those 
which  flow  from  the  terms  of  the  policy  .as  interpreted  by  the 
law  of  insurance  as  it  stood  when  the  policy  was  issued. 

It  has  long  been  settled  law  that  retardation  of  the  voyage  by 
a  peril  of  the  sea  is  not  covered  by  a  policy  like  this  where  freight 
is  insured. 

The  underwriters  take  upon  themselves  no  risk  as  to  the 
length  of  the  voyage.  But  they  only  undertake  that  the  ship 
shall  not  be  prevented  from  performing  her  voyage  by  any  of 
the  perils  insured  against^  so  as  to  be  unable  to  earn  the  freight 
insured ;  they  do  not  undertake  any  risk  as  to  the  cost  or  time 
of  the  voyage.  {Jordan  v.  Warren  Ins.  Co.,  1  Story  C.  C.  R., 
851 ;  Mayo  v.  Maine  Fire  Ins.  Co.,  4  Mass.,  874 ;  Everth  v. 
Smith,  2  Maul.  AiSel.,  278;  2  Am.  on  Ins.,  §§878,  896; 
McSwinny  v.  Royal  Ex.  Ass.  Co.,  18  Jurist,  489 ;  Ogdm  v.  The 
Oeneral  Mutual,  2  Duer,  220.) 

When  this  policy  was  issued,  the  law  was  well  settled  as  to  the 
construction  of  its  terms  as  applied  to  freight;  and  if  the  insu- 
rance had  been  upon  freight  to  be  shipped  at  Panama,  the 
plainti&  could  not  have  recovered  in  this  action.  Is  a  different 
construction  to  be  given  where  passage  money  instead  of  freight 
is  the  subject  of  insurance  ?  Does  that  change  the  undertaking 
on  the  part  of  the  underwriters  where  all  the  other  terms  of  the 
policy  are  the  same  ? 

No  time  is  expressed  in  the  policy  within  which  the  steamer 
was  to  arrive  at  Panama ;  but  the  plaintiffs  contend  that  the 
undertaking  was  that  the  ship  should  not  be  prevented  by  the 
perils  of  the  seas  from  arriving  at  Panama  in  time  to  take  the 
passengers  in  accordance  with  the  shippers'  contract.  It  does  not 
appear  from  the  case  that  the  underwriters  had  any  knowledge 
of  the  contract  between  the  shippers  and  their  passengers,  and 
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the  policy  must  be  construed  according  to  the  legal  meaning  of 
its  express  terms. 

The  steamer  reached  Panama,  took  passengers  there,  and  com- 
pkted  her  voyage.  Suppose  she  had  found  more  passengers 
there  when  she  arrived  in  August  than  were  waiting  in  April, 
and  had  taken  them  on ;  would  it  then  be  contended  that  the 
underwriters  were  liable?  K  they  were  liable  because  of  retar- 
dation beyond  the  month  of  April,  then  the  liability  was  complete 
on  Hie  first  day  of  May,  and  an  action  would  lie  against  them. 

If  the  plaintiflb  had  commenced  suit  on  the  first  of  May,  and 
had  recovered  judgment  on  the  first  of  August,  which  the 
defendants  had  then  paid,  and  after  that  the  steamer  had  arrived 
at  Panama,  and  there  taken  more  passengers  than  were  waiting  in 
April,  and  had  proceeded  with  them  to  San  Francisco,  it  would 
then  be  evident  that  damages  had  been  recovered  against  the 
defendants  for  breach  of  contract,  which,  according  to  all  former 
construction  of  such  contract,  had  not  at  all  occurred. 

It  so  happens  that  the  steamer  did  not  earn  as  much  passage 
money  on  this  voyage  as  though  she  had  reached  Panama  in 
April ;  but  it  might  have  been  the  other  way ;  and  I  am  of  opin- 
ion that  the  same  rules  of  construction,  as  to  length  and  retar- 
dation of  the  voyage,  are  to  be  applied  in  this  case  as  have  been 
heretofore  applied  to  fiieight  policies;  and  that  the  vessel  having 
finally  performed  her  voyage,  and  having  taken  passengers  and 
earned  passage  money  on  that  voyage,  there  has  been  no  breach 
of  contract  on  the  part  of  the  underwriters,  and  that  the  plain- 
tiff are  not  entitled  to  judgment  in  this  action. 

It  is  by  no  means  dear  that  the  steamer  was  prevented,  by 
perils  of  the  seas,  firom  reaching  Panama  in  time  for  the  April 
passengers.  The  proof  is,  that  the  ordinary  time  for  such  a  ship  to 
go  from  New  York  to  Panama,  was  from  sixty  to  seventy-five 
days ;  whereas,  there  were  only  sixty -three  days  between  the 
time  she  left  New  York  and  the  last  of  April ;  and  it  appears 
from  the  case  that  the  vessel  was  retarded  by  other  causes  b^des 
^^ perils  of  the  seas.^ 

I  think  the  plaintiff  have  not  made  out  a  case  which  entitles 
them  to  recover,  and  that  judgment  should  be  entered  for  the 
defendants,  dismissing  the  complaint 
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Slosson,  J.  There  appear  to  have  been  three  classes  of  pas* 
sengers.  One  class  embarked  in  the  vessel  at  New  York,  and 
made  the  entire  voyage ',  another  engaged  for  the  passage  from 
Panama  to  San  Francisco,  in  the  month  of  April,  and  the  third 
engaged  for  the  passap:e  from  Panama  to  San  Francisco  in  the 
first  trip  of  the  steamer — ^all  paying  for  their  passage  in  advance. 

In  respect  to  the  first  class,  no  question  whatever  arises.  The 
receipt  or  ticket  given  by  the  plaintiffs  to  the  second  of  these 
classes  for  the  passage  money,  is  expressed  to  be  '^  for  the  pas- 
sage of ^  in  the  steamship  New  Orleans,  from  Panama,  in 

the  month  of  April,  to  the  anchorage  of  San  Francisco." 

That  given  to  the  third  class  is  the  same  in  all  respects,  except 
that  the  words  "  on  her  first  trip,"  are  used  instead  of  the  words 
"in  the  month  of  April." 

These  receipts  or  tickets  constituted  valid  contracts  on  the  part 
of  the  owners  of  the  vessel  with  their  passengers,  to  transport 
them  from  Panama  to  San  Francisco.  {Oope  y/Dodd^  13  Penn. 
R,  88.) 

The  vessel  not  having  arrived  at  Panama  in  the  month  of 
April,  the  plaintiffs,  acting  doubtless  upon  the  supposition  that 
they  were  legally  bound  to  provide  other  means  for  the  trans- 
portation  of  their  passengers  or  to  refund  the  money  which  thej 
had  received  in  advance,  did  so  refund  to  a  considerable  amount 
to  those  who  preferred  not  to  go  on,  and  expended  a  very  large 
sum  in  forwarding  the  remainder  of  the  passengers  from  Panama 
to  San  Francisco,  and  incurred  heavy  expenses  for  the  support 
of  the  passengers  while  detained  at  Panama,  and  they  now  claim 
to  recover  these  moneys  of  the  defendants,  to  the  extent  of  the 
sum  insured,  as  ft  loss  within  the  policy. 

On  the  argument,  this  assumed  legal  obligation  on  the  part  of 
the  plainti&  was  strongly  pressed  as  lying  at  the  foundation  of 
the  claim  upon  the  insurers,  and  the  argument  necessarily 
assumed  that  the  policy,  notwithstanding  the  generality  of  the 
expression  by  which  the  subject  of  the  insurance  was  defined, 
covered  the  special  contracts  in  question ;  in  other  words,  that 
taking  into  view  the  usage  of  the  trade,  the  contract  of  insurance 
in  this  instance,  was  in  legal  effect  an  undertaking  to  indemnify 
against  any  loss  of  passage  money  which  the  plaintiffs  might 
suffer  under  these  special  contracts  in  which  time  is  made 
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an  essential  element^  whether  the  contracts  were  made  known  to 
the  insurer  or  not,  if  sach  loss  was  the  consequence  ofresult  of 
a  peril  of  the  sea. 

In  such  a  view  of  the  case  the  legal  obligation  of  the  plaintiffs 
to  refund  the  passage  money  on  their  failure  to  ftilfill  their  con- 
tract in  time,  or  to  provide  other  means  for  the  transportation  of 
their  padsengers,  might  perhaps  become  an  important  question, 
but  the  construction  which  we  haye  given  to  the  policy,  as  will 
be  seen,  rejects  the  idea  of  its  being  an  undertaking  to  indemnify 
against  these  special  agreements  in  any  itoch  sense  as  contended 
for,  and  for  this  reason  as  well  as  for  the  more  important  one, 
that  the  defendants'  liability  is  to  be  determined  by  the  nature 
and  character  of  the  proximate  cause  of  the  loss,  it  is  unneces- 
sary to  discuss  the  question  whether  under  the  circumstances  the 
plaintifb  were  under  a  legal  obligation  to  refund  these  moneys 
or  provide  other  means  of  transportation  for  their  passengers ; 
whether  they  were  or  not  does  not  affect  the  question  of  the 
defendants  liability  under  this  policy. 

I  should  however  feel  but  little  difficulty,  were  it  necessary  to 
do  so,  in  expressing  an  opinion  on  the  subject  of  this  liability  of 
the  plaintifb  to  their  passengers,  and  for  all  the  purposes  of  this 
decision  am  willing  that  it  be  assumed  that  such  liability  did 
exist  in  respect  to  both  the  "April"  and  "first  tri^**  passen- 
gers, and  that  the  plaintiffs  in  refunding  their  passage  money 
which  they  had  received  and  providing  other  means  for  the 
transportation  of  the  parties  who  held  their  tickets  and  insisted- 
on  going  on,  did  only  what  they  were  under  a  legal  obligation  to 
do. 

Having  done  so  can  they  recover  the  moneys  so  expended  or 
lefiinded  of  these  defendants  as  a  loss  under  this  policy? 

The  insurance  is  upon  "  passage  money,  at  and  from  New 
York  to  San  Francisco,  with  liberty  (to  the  insured)  to  use  port 
or  ports  on  the  passage." 

The  contract  is  to  be  construed  in  reference  to  the  usage  in 
the  particular  trade  in  which  the  steamer  was  to  be  en^ged,  and 
which  is  clearly  established,  though  like  the  trade  itself  of  recent 
date,  and  this  was  to  engage  passengers  through  from  New  York 
to  San  Francisco,  taking  them  by  steamers  to  Chagres,  thence 
by  land  across  the  Isthmus  to  Panama,  where  they  embarked  in 
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Other  steamers  of  the  line  to  San  Francisco,  and  when  steamers 
left  NewlSTork  for  San  Francisco  by  way  of  Cape  Horn  it  was 
the  practice  to  advertise  and  engage  passengers  in  New  York  to 
embark  by  such  steamers  at  Panama. 

In  view  of  this  usage,  and  even  without  it,  under  the  liberty 
to  "  use  port  or  ports  on  the  passage  "  the  policy  in  this  case 
covers  passage  money  to  be  earned  for  the  portion  of  the  voyage 
between  Panama  and  San  Francisco,  as  well  as  that  for  the  entire 
voyage  around  the  Cape ;  but  it  by  no  means  follows  that  it 
covers  the  particular  {Passage  money  stipulated  for  in  these  con- 
tracts in  such  sense  as  that  it  is  to  be  considered  as  the  specific 
subject  of  the  insurance.  The  same  rules  of  construction  apply 
to  an  insurance  on  "passage  money"  as  to  an  insurance  on 
''  freigbt,"  and  it  was  expressly  held  in  Hverth  v.  Smith  (2  Maule& 
SeL  R,  278)  that  an  insurance  on  "  freight "  simply  was  not  an 
insurance  on  the  particular  freight  stipulated  for  in  the  charter 
party,  but  that  if  the  vessel  earned  any  freight,  though  not  that 
particular  freight,  the  underwriters  would  not  be  liable. 

After  all  it  is  not  perhaps  material  whether  the  policy  covers 
the  particular  contracts  or  not^  since  the  question  in  either  aspect 
must  ultimately  come  to  this,  whether  the  loss  is  one  by  a  peril 
insured  against ;  if  it  is  not,  it  is  of  little  moment  whether  the 
policy  attached  upon  the  passage  money  secured  by  the  contracts, 
or  not,  since  in  neither  case  would  the  insurers  be  liable. 

I  address  myself  therefore  to  this  question. 

Was  the  loss  of  the  passage  money  under  these  contracts 
(assuming  them  to  have  been  covered  by  the  policy)  attributable 
to  a  peril  against  which  the  insured  were  protected  by  their 
policy  ? 

The  loss  was  owing  to  the  delay  of  the  vessel  in  reaching 
Panama^  by  reason  of  which  disappointment  the  plaintiflEs 
(whether  legally  bound  to  do  so  or  not  is  immaterial)  refunded 
the  moneys  which  they  had  received  of  the  parties  whom  they 
had  contracted  to  carry  from  that  port  to  San  Francisco  and  who 
did  not  wish  to  go  on,  and  procured  passage  in  another  vessel  at 
great  expense  for  those  who  insisted  on  being  carried  to  their 
journey's  end. 

It  is  said  that  this  retardation  being  a  consequence  of  the  inju- 
ries sustained  by  the  vessel  from  perils  of  the  sea,  obliging  her 
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to  put  into  St  Thomas  for  repairs  constitutes  a  loss  within  the 
policy.  To  this  the  answer  is  obvious;  the  insurer  is  only 
answerable  for  losses  that  are  the  direct  or  necessary  consequence 
of  a  peril  covered  by  the  policy ;  the  damage  to  the  ship  was 
the  immediate  consequence  of  a  peril  of  the  sea ;  her  delay  at 
St  Thomas  was  the  cause  of  the  loss  of  the  passage  money  in 
question ;  the  loss  therefore  is  attributable  not  to  the  peril,  which 
forced  the  vessel  into  St  Thomas,  as  its  proximate  cause,  but  to 
the  retardation  of  the  voyage  which  was  a  consequence  of  that 
disaster. 

It  is  true  that  the  insurer  is  liable  for  the  necessary  natural 
and  inevitable,  as  well  as  for  the  immediate,  consequences  of  the 
peril,  but  he  is  not  liable  for  all  the  indirect  or  remote  results  of 
it  See  TQjton  v.  Hamilton  Insurance  Company^  (1  Bosw.  R,  867,) 
where  this  doctrine  is  discussed. 

It  cannot  be  said  that  the  loss  of  passage  money  generally,  nor 
the  loss  of  the  particular  passage  money  stipulated  for  in  these 
contracts,  was  in  any  sense  a  necessary  or  inevitable,  or  perhaps 
even  a  probable,  consequence  of  the  peril  which  obliged  the  ship 
to  stop  at  St  Thomas.  Her  detention  there,  as  to  time,  was  a 
matter  wholly  uncertain,  depending  on  the  facility  of  procuring 
repairs.  The  ability  of  the  ship  to  resume  and  prosecute  her 
voyage  and  earn  her  freight  depended  on  the  extent  of  her  dis- 
aster and  the  means  at  hand  for  repairing  her,  and  was  not 
a£Eected  by  the  time  occupied  in  making  her  repairs.  Even  if  it 
be  admitted  that  the  Company  have  undertaken  to  insure  these 
specific  passage  moneys,  they  have  done  so  only  against  the  perils 
enumerated  in  the  policy.  They  have  not  undertaken  that  these 
moneys  shall  be  earned  at  all  hazards,  and  within  the  period 
specified  in  the  contracts,  but  that  they  shall  not  be  lost  through 
any  disability  oi  the  ship,  from  a  peril  insured  against,  to  earn 
them.  No  such  disability  is  pretended.  The  vessel  accomplished 
her  whole  voyage,  and  earned,  or  might  have  eahied,  all  her 
stipulated  passage  money.  She  actually  did  earn  that  of  the 
passengers  who  went  with  her  around  the  Cape;  and  she  was  in 
a  condition  to  earn  that  of  those  who  might  be  ready  to  embark 
in  her  on  her  arrival  at  Panama. 

It  will  not  be  pretended  that  there  was  any  loss  on  the  passage 
money  of  those  who  embarked  in  the  ship  at  New  York,  and 
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made  the  voyage  aroaad  the  Cape,  nor  that  these  passengers 
could  sacceasfolly  claim,  by  way  of  reclamation  for  the  delay  at 
St  Thomas,  a  return  of  the  whole  or  any  portion  of  the  price 
of  transportation  which  they  had  paid  in  advance.  In  respect 
to  them  there  has  been  no  loss  by  a  peril  insured  against,  because 
the  vessel,  though  delayed,  actually  accomplished  the  voyage, 
and  completed  their  transportation.  She  was  equally  competent, 
and  was  ready  and  willing,  to  do  the  same  thing,  with  no  greater 
delay,  in  respect  to  those  who  preferred  to  join  her  at  Panama ; 
and  had  those  passengers  been  at  that  port  on  her  arrival,  they 
could  have  claimed  their  berths  as  against  all  the  world,  and 
have  gone  in  her  to  her  port  of  destination. 

It  is  difficult  to  perceive  how  a  different  construction  is  to  be 
given  to  the  policy  as  respects  one  set  of  passengers  from  that 
which  applies  to  the  others,  or  how,  under  the  same  contract, 
which  makes  no  discrimination,  the  Company  should  be  held  liable, 
under  the  same  state  of  facts,  in  respect  to  the  loss  of  the  passage 
money  due  from  one  class  of  passengers,  when  it  would  not  be 
in  respect  to  that  due  from  another. 

If  it  be  conceded  that  the  parties  who  held  these  tickets  wcTe 
not  bound  to  wait  the  arrival  of  the  vessel  at  Panama  beyond 
the  month  of  April,  or  beyond  a  reasonable  time,  that  was  a 
matter  between  them  and  the  owners  of  the  vessel  only;  and 
even  if  they  had  thfj  right  to  throw  up  their  contracts  after  the 
period  indicated,  their  doing  so  could  not,  in  the  absence  of  any 
stipulation  to  that  effect  in  the  policy,  impose  on  the  insurer  an 
obligation  of  indemnity. 

A  policy  might  be  unquestionably  framed  to  cover  such  a  case ; 
but,  certainly,  this  one  is  not  so  framed. 

The  general  rule,  that  the  insurer  is  not  liable  for  the  conse- 
quences of  a  mere  retardation  of  the  voyage,  though  resulting 
from  a  peril  of  the  sea,  is  too  well  settled  to  be  disputed,  and  is 
equally  applicable  to  the  case  of  freight  as  of  cargo. 

The  case  of  Anderam  v.  Wallis,  (2  Maule  k  Sel.  B.,  240,)  was  that 
of  an  insurance  on  cargo  from  London  to  Quebec.  After  accom- 
plishing a  greater  portion  of  the  voyage,  the  ship  was,  by  stress 
of  weather,  obliged  to  put  back  into  the  port  of  Kinsale,  in  Ire- 
land, where  she  was  detained  so  long  for  repairs  that  the  season 
was  lost,  and  no  other  vessel  could  be  procured  to  carry  on  the 
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caigOy  and  even  if  one  coald  have  been  procnred,  it  was  too  late  , 
to  hare  prosecuted  the  voyage  that  season.  The  voyage  was 
aoooidingly  abandoned,  and  the  captain  sailed  on  another  voyage. 
The  cargo,  which  was  partially  damaged,  was  sold  as  damaged, 
and  the  plaintifib  abandoned  and  claimed  for  a  total  loss.  For 
the  plainbflEs  it  was  contended  that,  as  there  was  a  known  course 
and  period  for  performing  such  a  voyage,  it  was  implied  in  the 
oontract  that  the  voyage  should  be  performed  in  such  a  period, 
or  at  least  within  a  reasonable  time;  but  the  Court  held,  that 
^interruption  of  the  voyage  does  not  warrant  the  assured  in 
totally  disengaging  himself  from  the  adventure  and  throwing 
this  burden  on  the  underwriters.  Disappointment  of  arrival," 
said  Lord  Ellekborouoh,  '^is  a  new  head  of  abandonment  in 
insuranoe  law.*^  If  the  o^rgo  be  perishable,  the  case  may  be 
different ;  but  that  is  the  only  exception.  (3  Kent,  7th  ed.,  401.) 
Thecaseof  j&£;er/A  v.  Smithy  (2  Maul,  it  Sel.,)  already  cited,  was 
that  of  an  insurance  on  vessel,  freight  and  cabin  cargo,  at  and 
from  Biga  and  any  other  port  in  the  Baltic  to  the  United  King- 
dom, detention  by  princes  being  one  of  the  perils  insured  against 
The  vesBcl  sailed  from  London  on  the  12  th  day  of  July,  1812, 
under  a  charter  party,  by  the  provisions  of  which  the  ship  was 
to  report  herself  at  Biga  to  the  agent  of  the  charterers,  who  was 
to  supply  her  with  a  cargo  for  the  port  of  London.  She  deli  vered 
her  outward  cargo  at  another  port  in  the  Baltic,  and  then  pro- 
ceeded to  Biga  under  a  Bostock  flag,  arriving  there  on  the  23d 
day  of  September,  and  reported  herself  to  tlie  charterers'  agent 
But  the  Bussian  government  prohibited  the  loading  of  any  goods 
on  board  her,  because  of  her  having  sailed  under  that  particular 
flag,  and  she  was  thus  detained  until  the  20th  day  of  October, 
when  the  frost  set  in,  in  consequence  of  which  she  was  obliged 
to  remain  the  whole  winter  at  Biga,  and  did  not  get  any  cargo 
from  the  charterers'  agent,  but  in  the  spring  the  master  procured 
a  cargo  from  other  persons,  with  which  he  returned  to  England, 
bat  the  expenses  attending  the  detention  amounted  to  more  than 
the  freight  The  plaintifls  claimed  that  this  was  a  loss  of  the 
specific  freight  which  would  have  accrued  under  the  charter 
party  by  means  of  one  of  the  perils  insured  against,  and  there- 
fore covered  by  the  policy ;  while  the  defendants  contended  that 
it  was  not  a  loss  within  the  policy,  because  the  insurance  was  not 
Bosw.— Vol.  V.  8 
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on  any  particular  designated  freight,  but  only  on  freight  for  a 
designated  voyage,  and  that  fineight  had  been  earned  by  the  per- 
formance of  the  voyage ;  that  to  hold  the  insurer  liable  in  such 
a  case  would  be  to  make  the  underwriter  not  an  insurer  on 
freight  for  the  voyage,  but  an  insurer  for  the  performance  of  the 
particular  contract,  and  (which  is  the  point  to  which  the  case  is 
now  cited)  that  even  if  this  could  be  done,  it  did  not  appear  that 
the  contract  could  not  have  been  performed,  or  that  anything 
more  than  a  delay  in  the  performance  was  occasioned  by  the  deten- 
tion, which  is  not  a  loss  if  freight  be  ultimately  earned.  The 
Court  adopted  this  view.  "  The  underwriter,"  said  Lord  Ellen- 
borough,  *'  did  not  insure  that  any  particular  freight  should  be 
brought  home,  but  if  any  freight  is  brought  home,  a  loss  has  not 
happened'  for  which  he  undertook  to  indemnify  the  assured;" 
that  the  only  inconvenience  that  ha3  arisen,  was  to  be  attributed 
to  the  protraction  of  the  adventure ;  and  he  referred  to  Anderson 
V.  Wdllis  and  another  case,  as  showing  that  that  did  not  consti- 
tute a  loss.  "  The  not  obtaining  the  freight  looked  for,"  said  he, 
"  is  a  new  head  of  abandonment^  a/nd  so  it  is  of  hss.^^ 

Retardation  of  the  voyage  by  a  peril  insured  against,  does  not 
constitute  a  technical  total  loss  of  the  ship,  unless  she  be  rendered 
thereby  totally  incapable  of  performing  her  voyage,  and  this, 
even  though  by  such  retardation  the  voyage  be  not  worth  pur- 
suing, or  the  cargo  be  thereby  so  injured  as  to  be  not  worth  trans- 
porting ;  for  such  an  insurance  is  not  an  insurance  of  the  ship  and 
the  voyage,  but  of  the  ship  for  the  voyage,  which  means  that  the 
ship  shall  not,  by  means  of  a  peril  insured  against,  be  rendered 
incapable  of  performing  her  voyage.  {Bradlte  v.  Maryland  Ins. 
Oo.^  12  Pet  R.,  878 ;  Alexander  v.  Baltimore  Ins.  Co,^  4  Cranch 
R.,  870.)  These  cases  are  cited  and  approved  in  RiuJcman  v. 
The  Merchants^  Insurance  Company.  (5  Duer,  342.) 

There  is  no  diflference  in  principle,  whether  the  claim  be  for  a 
total  or  a  partial  loss. 

In  Mayo  v.  The  Maine  Fire  and  Marine  Insurance  Company,  (4 
Mass.  R.,  874,)  the  daim  was  for  a  partial  loss  of  freight  arising 
from  the  detention  occasioned  by  an  embargo.  The  vessel  was 
subsequently  released  and  received  her  stipulated  freight.  The 
plaintiff  claimed  that  if  the  vessel  had  not  been  detained  she 
would  have  earned  her  freight  in  less  time,  and  that  therefore 
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there  was  a  partial  loss  of  freight ;  bat  the  Court  held  there  was 
no  partial  loss,  and  say:  "The  anderwriters  did  not  insure  any 
particular  time  in  which  the  voyage  should  be  performed,  but 
only  that  the  freight  should  be  earned.  They  are  not,  therefore, 
answerable  for  a  partial  loss  arising  frY>m  the  increased  length 
of  the  Toyage  by  the  detention,  any  more  than  they  would  have 
been  if  the  arrival  of  the  vessel  had  been  delayed  by  violent 
storms  which  had  driven  her  out  of  her  course." 

Without  a  further  citation  of  authorities,  I  think  it  clear  that 
an  insurance  oxi  "  passage  money,"  generally,  like  an  insurance 
on  "  freight,"  which  does  not  specify  any  particular  freight,  does 
not  bind  the  insurers  to  indemnify  the  insured  against  the  loss 
of  particular  passage  money,  secured  by  special  contracts  with 
the  passengers,  and  which  are  not  shown  to  have  been  commu* 
nicated  to  the  insurer,  or  to  have  entered  into  his  contemplation 
at  the  time  of  eflFecting  the  policy,  except  in  those  cases  only  in 
which  he  would  be  bound  to  indemnify  were  there  no  special 
contracts  in  existence,  and  that  is  where,  by  a  peril  insured  against, 
the  ship  is  disabled  from  earning  such  passage  money  by  com- 
pleting her  voyage ;  and  that  a  mere  retardation  of  the  voyage, 
though  a  consequence  of  a  disaster  to  the  ship  occasioned  by  a 
peril  of  the  sea,  if  the  ship  actually  prosecutes  and  completes 
her  voyage  eventually,  is  not  a  loss  covered  by  a  policy  in  such 
a  form,  and  in  which  retardation  or  delay  is  not  named  as  a  peril, 
notwithstanding  the  insured  may,  through  such  delay  of  the  voy- 
age, have  lost  passage  money  secured  by  special  contracts  with 
parties  whom  he  had  engaged  to  transport  within  a  certain  time. 

K  the  trade  in  the  present  case  was  novel  and  peculiar,  so 
much  the  more  necessity  was  there  for  parties  resorting  to  special 
stipulatiops  in  their  policies.  The  Court  can  only  deal  with  con- 
tracts as  they  find  them,  and  whether  the  result  be  disastrous  to 
parties  or  not^  can  only  interpret  them  on  the  settied  rules  of 
construction  applicable  to  such  instruments. 

Judgment  should  be  entered  that  the  complaint  be  dismissed, 

WooDBUFF,  J.  Without  expressing  any  opinion  upon  the 
question  whether  upon  the  facts  appearing  in  this  case  the  per- 
sons who  had  engaged  passage  in  the  steamship  New  Orleans 
and  paid  their  passage  money  or  any  of  them  could,  by  law,,  have 
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recovered  back  such  passage  money,  and  without  discussing 
some  of  the  other  questions  which  hare  been  considered  by  my 
brethren,  I  fully  concur  in  the  conclusion  at  which  they  have 
arrived,  viz.,  that  the  defendants  are  not  liable  to  the  plaintiffs 
under  the  policy  declared  upon  for  the  loss  of  the  passage 
money  of  those  persons  who,  having  engaged  passage  from  Pan- 
ama to  San  Francisco,  neither  embarked  on  board  the  vessel  at 
Panama  nor  were  there  on  her  arrival  at  Panama  in  readiness  to 
embark. 

I  do  not  deem  an  opinion  upon  the  questions  above  alluded 
to  at  all  necessary  to  the  decision  of  this  case.  I  prefer  therefore 
to  rest  my  conclusion  upon  a  few  of  the  grounds  which  may  be 
abstracted  from  the  opinions  of  my  brethren  and  which,  without 
necessarily  adopting  all  the  reasons  assigned  therefor,  are 
briefty  these: 

By  a  policy  of  insurance  upon  passage  money  generally,  for 
the  voyage,  there  is  covered  the  passage  money  of  all  persons 
who  embark  on  the  vessel. 

Where  the  voyage  described  in  the  policy  contemplates  the 
use  of  ports  intermediate  its  termini,  the  policy  covers  the  pas- 
sage money  of  such  persons  as  have  engaged  passage  at  such 
intermediate  ports  to  embark  in  her  on  her  arrival  at  such  inter- 
mediate ports  and  are  there  in  readiness  to  embark  in  her  on  her 
departure.    These  two  classes  form  the  subject  of  the  insurance. 

The  insurer  may  therefore  be  said  to  guarantee  to  the  ship 
owner  that  the  vessel  shall  not  be  prevented,  by  a  peril  insured 
against,  from  earning  the  passage  money  of  those  who  embark ; 
and  that  she  shall  not  be  prevented,  by  a  peril  insured  against, 
fix>m  using  those  intermediate  ports  and  arriving  there  in  a  condi- 
tion capable  of  ri^iving  and  transporting  any  persons  who  have 
engaged  to  take  passage  in  her  when  she  arrives  ancl  who  are 
there  in  readiness  to  embark  for  the  residue  of  the  voyage. 

The  policy  does  not  necessarily  cover  all  moneys  paid  for  pas- 
sage under  special  terms  or  conditions  which  the  owner  and  any 
particular  passenger  or  class  of  passengers  may  think  proper  to 
assent  to  as  between  themselves  so  as  in  any  sense  to  guarantee 
that  those  special  terms  or  conditions  shall  be  complied  with. 

The  undertaking  in  the  policy  is  not  that  the  vessel  shall  com- 
plete her  voyage  or  arrive  at  any  particular  port  within  any 
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period  of  time  greater  or  less,  or  by  any  particular  day.  Nor 
that  she  shall  so  arrive  as  to  enable  the  owner  to  perform  any 
particular  contract  or  contracts  with  persons  engaging  passage. 
But  only  that  she  shall  arrive ;  that  she  shall  be  in  a  condition 
in  which  she  can  receive  on  board  such  persons  as  are  in  readi- 
neaa  to  embark  in  her,  and  that  the  passage  money  of  those  pas- 
sengers shall  be  earned:  or,  more  strictly,  that  such  arrival,  con- 
dition and  earning  of  the  passage  money  shall  not  be  prevented 
by  a  peril  insured  against 

Mere  delay  or  retardation  in  the  completion  of  the  voyage  or 
in  accomplishing  any  port  of  it,  though  it  be  caused  by  a  peril 
insured  against^  constitutes  no  ground  of  claim  against  the  insure];3 
under  such  a  policy.  The  contract  by  them  is  satisfied  if  the 
voyage  is  actually  made  and  the  vessel  is  at  all  times  in  a  con- 
dition, at  any  of  the  ports  she  is  permitted  to  use,  to  receive  and 
cany  all  persons  who,  having  engaged  passage,  are  ready  to  em- 
bark for  or  on  the  voyage  which  she  actually  makes. 

The  question  whether,  notwithstanding  the  voyage  was  made 
and  all  passengers  were  carried  who  embarked  and  all  who,  on 
her  arrival  at  the  intermediate  port,  were  fi)und  to  have  engaged 
passage  and  who  then  embarked,  other  persons  with  whom  the 
owners  had  made  special  contracts  to  carry,  but  who  would  not 
or  did  not  await  the  arrival  of  the  ship  New  Orleans  at  Panama, 
could,  by  law,  recover  back  the  passage  money  they  had  paid,  is 
wholly  immaterial  If  the  owners  deemed  it  wise  to  make  con- 
tracts with  such  passengers  and  receive  their  money  upon  terms 
amounting  to  a  guaranty  that  the  vessel  should  arrive  at  Panama, 
or  be  in  readiness  to  leave  Panama  in  the  month  of  April  or 
within  any  other  period,  the  owners  and  not  the  insurance  com- 
pany took  the  hazard  of  such  arrival.  No  such  guarantee  was 
made  by  the  defendants.  And  on  the  other  hand,  if  the  passen- 
gers in  the  present  case  could  not,  under  the  terms  on  which  they 
pud  their  passage  money,  have  recovered  it  back,  then,  of  course, 
the  repayment  was  voluntary  and  the  defendants  are  not  affected 

byit 

Had  passage  money  been  paid  to  the  owner  by  a  person  with 
whom,  besides  assuring  him  passage,  the  owner  stipulated  that 
she  should  sail  from  Panama  by  a  particular  day,  the  Company 
would  be  in  no  wise  parties  to  such  a  contract.    They  have  not 
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guaranteed  in  any  sense  the  ability  of  the  ship  to  perform  such 
a  contract ;  nor  diat  perils  of  the  sea  shall  not  detain  the  vessel 
beyond  such  day. 

The  ship  New  Orleans  performed  the  voyage  described  in  the 
policy.  She  carried  safely  and  delivered  all  persons  who  em- 
barked in  her  as  passengers  for  that  voyage  or  for  any  part  of  it^ 
and  all  persons  whom  the  owners  could  procure,  at  any  port  at 
which  she  touched,  to  take  passage  in  her  on  her  arrival  and 
departure  from  such  port.  Though  perils  insured  against  re- 
tarded the  voyage,  they  did  not  prevent  her  doing  all  this. 

No  loss  has  occurred  within  the  policy  sued  upon. 

These  views  are,  I  think,  fully  sustained  by  the  principles  of 
the  adjudged  cases,  and  the  treatises  on  the  subject  Those  col- 
lected and  stated  in  the  opinions  of  my  brethren  are  sufficient, 
and  I  should  but  repeat  them  if  I  were  to  extend  the  discussion 
to  any  greater  limits.    The  defendants  should  have  judgment 

Judgment  for  defendants. 


Bi*rjAMiN  L  H.  Trask,  Jr.,  Plaintiff,  v.  Chables  H.  Jones, 
Executor,  and  Sarah  Jokes  and  Phebe  J.  Hewlett,  Execu* 
trixes  of  Walter  R.  Jones,  deceased.  Defendants. 

1.  Where,  in  an  action  to  recover  freight  for  carrying  property  in  a  certain 
yeflsel  and  on  a  voyage  named,  from  New  York  to  San  iVancisoo,  the  de- 
fense ifl^  in  part^  that  it  was  not  carried  under  such  a  contract  as  the  bill  of 
lading  signed  by  the  master  expressed;  but  was  carried  under  a  special  con- 
tract made  between  the  shipper  and  one  R.  R  Hunter ;  and  that  Hunter  was 
duly  authorized  by  the  owners  to  make  such  contract;  an  admission  at 
the  trial  that  an  advertisement  (which  was  produced)  was  published  prior 
to  making  such  contract,  daily  in  two  newspapers  (named)  at  the  port 
where  such  merchandise  was  shipped,  for  a  period  of  six  weeks;  stating 
(inter  aUa)  that  persons  desiring  freip^ht  should  "  apply  to  R.  R.  Hunter,  80 
Broadway;  J.  Belknap  Smith,  88  Wall  street;  or  to  the  captain  or  agent 
on  board  at  Pier  4  North  river,"  imports  that  such  advertisement  was  pub- 
lished by  authority  of  the  owners  of  the  vessel ;  and  that  each  of  the  per- 
sons named  in  it  was  authorized  to  make  co'titracts  for  the  carrying  of 
goods  in  the  vessel  on  that  voyage. 
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2.  After  such  eyidence  of  Hunter's  authority  to  contract  had  been  given, 
evidence  of  a  contract  between  him  and  a  shipper  of  goods  in  such  vessel 
for  the  particuhir  voyage,  fixing  the  rate  of  fireight  to  be  paid,  was 
admissible. 

3.  An  order  drawn  by  one  who  has  furnished  supplies  to  a  vessel  indorsed 
upon  one  of  her  bills  of  lading  and  drawn  upon  the  master  requesting  him 
to  pay  a  sum  named,  describing  it  as  the  fireight  on  the  bill  of  lading,  of  which 
the  within  is  a  copy,  and  accepted  by  the  master  with  the  knowledge  and 
assent  of  the  owners  of  the  vessel,  is  a  sufficient  equitable  assignment  of  the 
freight  of  the  goods  in  such  bill  of  lading  mentioned,  and  entitles  the  assignees 
to  recover  that  freight  firom  the  shippers  of  the  goods. 

(Before  Boswobth,  Gh.  J.,  and  Hoffman  and  Monobut,  J.  J.) 
Heard,  April  14th;  decided,  June  25th,  1859. 

Tms  action  was  tried  before  Chief  Justice  Dueb  and  a  jury, 
on  the  1st  of  June,  1857,  and  now  comes  before  the  Court  on 
questioiis  of  law  arising  at  the  trial,  and  there  ordered  to  be  heard 
in  the  first  instance  at  the  General  Term.  It  was  originally 
commenced  against  Walter  B.  Jones,  who  shipped  goods  from 
New  York  to  California,  to  recover  for  carrying  the  same,  and  he 
having  died  pending  the  suit,  it  was,  by,  order  made  May  7, 
1855,  continued  against  Charles  H.  Jones,  Executor,  and  Sarah 
Jones  and  Fhebe  J.  Hewlett,  Executrixes,  of  his  last  will  and 
testament. 

The  plaintiff  brings  the  action  to  recover  the  amount  alleged 
to  be  due  for  carrying  materials  for  a  storehouse  firom  New  York 
to  San  Francisco  in  1850,  in  the  ship  Clarendon.  The  complaint 
allies  that  the  contract  for  the  carrying  of  the  storehouse  is 
contained  in  a  bill  of  lading  signed  by  the  master,  Henry  S. 
Brown,  and  that  a  copy  thereof  is  annexed  to  the  complaint,  and 
marked  exhibit  A.  The  sum  claimed  is  $1,611.75,  "  or  so  much 
as  the  carriage  of  said  merchandise  as  herein  set  forth  is  worth." 
The  complaint  also  states  that  the  owners  of  the  ship  being 
indebted  to  Merritt  &  Trask  in  the  sum  of  $7,044.77  for  stores 
and  ship-chandlery  furnished  to  the  ship  in  the  port  of  New  York, 
Brown,  the  master,  as  master  and  by  virtue  of  his  lawful  autho- 
rity and  as  collateral  security  for  the  payment  of  this  debt,  and 
before  the  sailing  of  the  ship,  by  his  written  acceptance  of  an 
order  drawn  upon  him  by  Merritt  &  Trask,  "  assigned  the  entire 
freight  on  said  merchandise,  as  per  bill  of  lading,  to  said  "  Mer- 
ritt &  Trask.         '  • 
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This  order  of  Merritt  &  Trask  was  drawn  on  one  of  the  bills 
of  lading  for  the  merchandise  which  the  master  had  signed,  and 
is  in  these  words: 

"New  York,  September  17,  1850. 
"  For  value  received,  please  pay  sixteen  hundred  and  eleven 
tVt  dollars  freight  on  bill  lading,  of  which  the  within  is  a  copy 
to  the  order  of  Merritt  &  Trask. 

(Signed)  "  Merritt  &  Trask. 

"  To  Capt  Henry  S.  Brown, 

"  Ship  Clarendon, 

"  San  Francisco. 
"Accepted  September  17, 1850. 
(Signed)  "  Henry  S.  Brown." 

Before  this  bill  for  stores  and  ship-chandlery  furnished  by 
Merritt  k  Trask  was  contracted,  Raphael  Schoyer  had  agreed 
with  the  owners  of  the  vessel  to  purchase  her  at  $25,000,  and 
pay  $8,000  cash  in  hand  and  $17,000  on  the  arrival  of  the  ship 
at  San  Francisco.  That  being  paid  the  voyage  was  to  be  his. 
He  paid  the  $8,000  down,  and  ordered  the  stores  and  ship-chan- 
dlery furnished  by  Merritt  &  Trask.  Brown,  the  master,  was  a 
part  owner,  and  a  Mr.  Codman  was  the  other  part  owner.  It 
was  proved  that  Brown  accepted  the  foregoing  order  in  the 
presence  of  Codman  and  Schoyer. 

These  are  the  acts  which  are  relied  on  as  amounting  to  an 
assignment  of  the  claim  for  freight  to  Merritt  &  Trask.  They 
made  an  assignment  of  the  daim  to  the  present  plaintiff. 

By  the  bill  of  lading  signed  by  the  master,  the  merchandise 
was  to  be  carried  for  50  cents  per  cubic  foot,  with  5  per  cent 
primage  and  average  accustomed. 

The  defense  is,  in  part,  that  the  goods  were  not  shipped  under 
such  a  contract  as  the  alleged  bill  of  lading  specifies,  and  that  no 
such  bill  of  lading  was  ever  delivered  to  or  accepted  by  the  shipper 
of  the  goods.  But  on  the  contrary,  that  they  were  put  on  board 
upon  an  agreement  between  the  shipper  and  R.  B.  Hunter,  the 
authorized  agent  of  the  ship,  by  which  they  were  to  be  carried 
for  "  one-third  of  the  net  proceeds  of  said  articles  or  merchandise 
after  their  arrival  at  San  Francisco  and  their  sale  there  by" 
John  C.  and  Henry  Hewlitt,  the  consignees  of  the  cargo. 
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The  Judge,  at  the  trial,  held  that  there  was  no  such  contract  as 
the  bill  of  lading  signed  by  the  master  expressed ;  and  instructed 
the  jury  that  there  was  no  express  contract  for  the  carriage  of 
the  goods  proved ;  and  that  the  plaintiff  was  entitled  to  recover 
the  customary  rates,  less  the  proceeds  which  had  been  realized 
from  a  sale  of  the  lumber,  it  having  been  sold  in  San  Francisco 
because  the  consignees  refused  to  receive  it  and  pay  freight  at  the 
rate  of  50  cents  per  cubic  foot.  The  defendants  excepted  to  each 
part  of  this  charge.  The  jury  found  a  verdict  for  the  plaintiff 
for  $1,851.17,  subject  to  the  opinion  of  the  Court  at  General 
Term  on  the  questions  of  law  arising  at  the  trial. 
The  evidence  of  Hunter's  authority,  as  agent,  was  as  follows: 
The  plaintiff's  counsel  admitted  that  an  advertisement  marked 
schedule  "  G  "  was  published  daily  in  the  New  York  Journal  of 
Commerce,  commencing  Jane  29,  1850,  and  continuing  until 
September  19, 1850 ;  and  in  the  New  York  Courier  and  Enquirer 
from  July  17,  1850,  till  about  the  same  time,  and  it  was  r^id  in 
evidence.     It  reads  thus,  viz. : 

"G" 

"First  vessel  for  San  Francisco,  the  superior,  fast-sailing  Can- 
ton packet  ship 

"CLAEENDON, 

"  Henrt  S.  Brown,  Commander, 

"will  soon  be  ready  for  sea.      Shippers  who  have  engaged 

freight  will  please  send  it  on  board  without  delay,  together  with 

their  bills  of  lading.    For  balance  of  freight  apply  to 

"E.  R.  HuNTEB,  80  Broadway, 
"J.  Belknap  SMirn,  88  Wall  street, 
"  or  to  the  captain  or  agent  on  board  at  Pier  4,  North  river." 

The  defendants  also  produced  a  written  memorandam  proved 
to  be  in  the  handwriting  of  Hunter,  which  was  read  in  evidence 
and  marked  exhibit  "  J,"  and  is  as  follows : 

"  House  is  about  1,600  cubic  feet,  at  fifty  cents  per  cubic 

foot, $800 

Kve  per  cent  primage, 40 

$840 
Bosw— Vol.  V.  9 
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"Cost  of  house  about  $500. 

"  We  will  take  one-half  of  the  gross  proceeds  of  the  house. 
This  leaves  the  arraugement  greatly  in  favor  of  the  shipper ; 
suppose  the  house  selh  for  $1,000,  in  that  case  the  shipper  will 
get  the  full  amount  of  his  cost,  and  the  ship  will  get  but  thirty 
cents  per  cubic  foot 

[Above  is  a  copy  o/Hunier^s  estimate.) 

"  Say  I  the  net  proceeds. 

"  13th  July,  1860.  Agreed  to  |  of  net  proceeds  to  be  allowed 
for  freight. 

(Signed)  "W.  R.  J." 

The  defendants  proved  that  bills  of  lading  to  be  signed  by 
the  master,  for  the  carriage  of  the  goods,  and  stating  that  they 
were  to  be  carried  on  the  terms  alleged  in  the  defendants'  answer, 
were  prepared  by  Walter  R.  Jones  and  sent  by  him  long  before 
the  ship  sailed,  to  the  office  of  Schoyer  &  Hunter,  to  be  signed 
by  the  master. 

The  declarations  of  both  Schoyer  k  Hunter,  in  their  conversa- 
tions with  the  agent  of  Jones  as  to  these  bills  of  lading  being 
signed  by  the  master,  were  excluded  and  the  defendants  excepted. 

The  defendants  oflFered  to  prove  that  Hunter,  from  time  to 
time,  assured  Jones  and  promised  him  that  these  bills  of  lading 
should  be  signed  by  the  captain,  and  that  when  Jones'  agent 
called,  from  time  to  time,  to  get  the  bill  with  the  master's  signa- 
ture thereto,  Hunter  sometimes  gave  the  excuse,  for  the  delay  in 
signing  them,  that  the  master  was  out  of  town,  or  some  like 
reason,  but  promised  that  they  should  be  executed  by  the  cap- 
tain, and  that  "  these  calls  and  promises  were  repeated  till  after 
the  ship  sailed."  This  evidence  was  excluded  and  the  defend- 
ants excepted. 

Various  other  exceptions  were  taken  which  it  is  unnecessary 
to  state,  as  they  were  not  passed  upon  by  the  Court  in  disposing 
of  the  case. 

John  E,  BurriUj  for  the  plaintiff. 

L  There  was  no  evidence  to  show  that  Hunter  was  authorized 
to  make  contracts  for  the  ship  as  owner,  or  in  any  way  to  act  for 
them,  but  the  contrary  clearly  appears. 
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IL  The  property  having  been  shipped  by  Jones  on  board  the 
Clarendon,  and  conveyed  to  San  Francisco,  the  owners  were 
entitled  to  recover  freight. 

If^  as  the  defendants  insisted,  Jones  had  not  contracted  to  pay 
the  rate  specified  in  plaintiff's  bill  of  lading,  and  i^  as  was  clear, 
the  ship  owners  were  nbt  bound  by  the  acts  of  Hunter,  it  follows 
that  there  was  no  contract  as  to  the  rate  of  freight^  and  the  ship- 
owners became  entitled  to  recover  such  sum  for  the  carriage  of 
the  goods,  as  it  was  reasonably  and  fairly  worth,  according  to  the 
usaal  and  customary  rates  of  freight,  at  that  time.  - 

UL  The  pleadings  were  sufficient  to  warrant  a  recovery  on  a 
juanium  meruiL 

IV.  The  delivery  of  the  bill  of  lading,  and  the  instrument 
thereon  indorsed  to  Merritt  &  Trask,  under  the  agreement  proved 
by  Brown,  was  sufficient  to  transfer  and  convey  to  them  the 
lij^t  to  demand  and  recover  the  freight  for  the  carriage  of  the 
merchandise. 

1.  Brown  was  the  half-owner  and  the  ships-husband,  and  autho- 
rized to  finish  and  procure  the  necessary  supplies  for  the  voyage, 
and  for  that  purpose  to  create  a  lien  either  upon  the  vessel  or  her 
fireight 

2.  Merritt  k  Trask  had  furnished  ship-chandlery  and  stores  to 
the  vessel  for  the  voyage,  and  had  a  lien  upon  the  vessel  there- 
for, and  the  transfer  in  question  was  made  to  them  for  the  purpose 
of  paying  the  same. 

8.  The  consideration  for  the  transfer  was  not  only  good  and 
valuable,  but  was  peculiarly  beneficial  alike  to  the  owner  of  ves- 
sel and  cargo ;  and  Merritt  &  Trask,  having  abandoned  theit 
hen  on  the  faith  of  the  transfer  of  the  fireight,  upon  every  consid- 
eration of  honesty  and  justice,  are  entitled  to  be  protected. 

4.  It  is  evident  that  the  intention  of  Brown  &  Godman  was  to 
assign  the  freight  for  the  carriage  of  these  goods  to  Merritt  & 
Trask ;  and  if  the  instrument  does  not  amount  to  a  formal  and 
technical  assignment,  the  intention  of  the  parties  should  be  car- 
ried out,  and  the  instrument  sustained  as  an  equitable  assign- 
ment of  such  fi^ight 

6.  The  freight  was  payable  on  the  delivery  of  the  goods  at 
San  Francisco ;  and  the  captain,  in  that  character,  was  the  pro- 
per person  to  collect  the  freight  as  the  agent  of  the  owners. 
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6.  The  captain,  as  such,  from  the  peculiar  character  of  his 
agency  and  duties,  has  the  right  in  his  own  name  to  collect  the 
freight  and  to  take  all  proper  and  necessaiy  steps  for  that  pur- 
pose. 

6.  Brown  being  thus  entitled  to  collect  and  receive  the  freight, 
both  as  captaan  and  owner,  by  the  instrument  on  the  bill  of 
lading,  agrees  to  collect  the  freight  for  the  carriage  of  the  goods 
for  Merritt  &  Trask,  and  to  pay  the  same  over  to  them  or  their 
order,  and  thus  became  their  agent 

8.  If  A,  being  creditor  of  B,  agrees  with  C  to  collect  the 
amount  due  and  pay  over  the  same  to  C,  the  latter  is  the  assignee 
of  the  debt. 

9.  At  common  lawf,  and  prior  to  the  Code,  in  the  case  last 
named,  C  could  not  maintain  an  action  in  his  own  name  without 
a  promise  on  the  part  of  the  debtor  to  pay  C,  the  assignee ;  but, 
under  the  Code,  the  rule  is  changed,  and  the  action  must  be 
brought  in  the  name  of  the  real  party  in  interest 

10.  The  assignment  to  Merritt  &  Trask  of  the  freight  in 
question  was  made  by  Brown,  by  and  with  the  knowledge  and 
consent  of  Codman,  the  other  hsJfowner. 

The  plaintiff  is  entitled  to  judgment  on  the  verdict ' 

Luther  B,  Marshy  for  defendants. 

L  The  plaintiff  shows  no  title  to  the  freight,  if  a  daim  of 
freight  was  established,  and  has  no  right  to  maintain  the  action. 

1.  There  being  another  legal  owner,  Codman,  and  also  an 
equitable  owner,  Schoyer,  the  master  had  no  legal  right  to  assign. 
(8  Kent's  Com.,  8th  ed.,  221,  et  seq.,  171 ;  12  Conn.  B.,  489.) 

2.  The  alleged  assignment  consists  in  a  mere  acceptance,  by 
the  master,  of  an  order  indorsed  upon  a  copy  of  the  bill  of 
lading,  drawn  to  the  order  of  Merritt  &  Trask,  requesting  him 
to  pay  a  specific  amount^  described  as  "  freight  on  bill  of  lading, 
of  which  the  within  is  a  copy,''  and  on  its  &ee  addressed  to  the 
master  at  San  Francisco.  It  does  not  purport  to  be  an  order 
upon  Mr.  Jones,  nor  any  person  owing  or  having  funds,  and  it  is 
a  mere  bill  of  exchange  and  personal  promise  of  Brown,  and  it 
lacks  every  requisite,  either  of  an  assignment  or  an  appropria- 
tion of  funds  not  collected.  {Rogers  v.  ffosach's  Ex*r,  18  Wend., 
819,  884;  Hoyt  v.  Story,  8  Barb.,  268 ;  Dickenson  v.  Phillips,  1 
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Barb.,  454,   468 ;    KeOey  v.  Mayor  of  Brooklyn,  4  Hill,  268 ; 
HaiOey  v.  JSoss,  7  Paige,  108 ;  Malcolm  v.  ScoU,  8  Hare  89.) 

5.  No  action  could  be  maintained  against  the  owners  npon  this 
as  their  acceptanoe.  The  prefix  ^'  Oapt."  in  the  address  is  merely 
descriptive,  (2  Seld.,  168 ;  10  Wend.,  87 ;  11  How.  Pr.  R,  11 ; 
id,  36,)  and  it  is  not  added  to  his  signature. 

4.  No  right  to  collect  freight  was  relinqoished  on  the  part  of 
die  owners.  Nowhere  is  there  a  pretense  of  direction  or  authoriza- 
tion bj  anybody  to  Mr.  Jones  to  pay  to  any  one  but  the  owners. 
There  is  no  privity  with  Mr.  Jones.  An  agreement  by  the 
owners  to  pay  over  the  amount  received  for  freight,  of  itself, 
would  imply  that  it  was  still  to  be  collected  through  them,  and 
oould  constitute  no  appropriation.  {Dickeason  v.  Phillips,  and 
other  cases,  supra;  Marint  and  Fire  Ins.  Bank  v.  Jauncey,  8 
SanA,  264 ;  Winter  v.  Drury,  1  Seld.,  625;  8  Sand^  268;  Cow- 
ferOtwaUe  v.  Sheffield,  1  Sand.,  416,  449 ;  8  Comst,  243,  248, 
rf  wife  4  Hill,  268 ;  8  Comst,  251.) 

6.  If  the  indorsement  were  even  an  equitable  assignment, 
which  it  is  not,  the  action  should  be  brought  for  equitable  relief, 
and  the  owners  of  the  vessel  made  parties,  so  as  to  protect  the 
defendants  against  the  legal  title,  especially  when  there  is  a  dis- 
pute as  to  the  extent  and  validity  of  the  assignment  (Story  Eq. 
PL,  §  153 ;  Cases  supra,  and  8  Price,  269 ;  1  Jac  &  W.,  606 ;  6 
Maide  &  Sel.,  649.) 

6.  No  freight  has  been  earned,  and  the  right  to  frdght  was 
inchoate  and  incapable  of  assignment  {Otis  v.  SiU,  8  Barb.,  102 ; 
Bank  Lansingburgh  v.  Orary,  1  Barb.,  551 ;  Field  v.  The  Mayor, 
2  Seld,  179 ;  Bobmaon  v.  MacdanneU,  5  Maule  k  Sel.,  228.) 

7.  It  is  not  now  sought  to  recover  upon  the  bill  of  lading  upon 
which  the  indorsement  was  made,  and  the  indorsement  could 
transfer  no  right  of  action  independent  of  the  bill.  {BatSe  v.  (hit) 

8.  Brown's  coownership  is  not  good  foundation  for  an  autho- 
rity to  assign.  He  could  not  divide  the  cause  of  action  by 
assigning  his  interest,  nor  could  he  assign  his  coowner's  interest 
(2  SelA,  179;  5  Wheat,  277;  Hyde  v.  Stone,  9  Cow.,  280.) 

n.  The  complaint  was  upon  a  written  express  contract,  and  it 
is  evident  there  was  an  express  contract  A  recovery  upon  an 
implied  contract  was  inadmissible.  {Ladtiey.' Seymour,  24  Wend., 
62;  Smith  v.  Smith,  1  Sand.,  208.)    The  defendants  came  pre* 


70  CASES  IN  THE  SUPERIOR  COURT. 

*■  '      ■  ■  1  ■  ■  ■  III- 

Trask  v.  Jones  et  aL 

pared  to  disprove  this  express  contract,  and  was  unprepared  with 
proof  as  to  a  quantum  meruit.  The  objection  was  repeatedly 
made  on  the  trial. 

III.  No  ground  for  recovery  upon  a  quantum  meruit  is  estab- 
lished. It  was  never  pretended  that  Mr.  Jones  engaged  freight 
upon  a  general  agreement. 

lY.  A  fraud  was  practised  upon  Mr.  Jones 'in  this  matter ;  the 
lumber  would  not  have  been  sent  at  ordinary  rates  for  other 
cargo ;  he  made  a  contract  with  the  advertised  agent,  without 
which  it  could  not  have  been  taken;  through  no  other 
channel  or  means  was  any  authority  obtained  for  carrying  the 
lumber;  bills  of  lading  were  left  at  the  advertised  office,  with 
this  advertised  agent,  according  to  the  custom  of  shippers,  and 
this  agent  took  no  exception,  nor  did  any  one,  to  the  bills  agreed 
upon,  but  frequently  promised  that  they  should  be  formally 
signed,  and  the  shipper,  Mr.  Jones,  was  not  liable  upon  any  other 
agreement  than  that  made  with  such  agent 

A  new  trial  should  be  ordered. 

By  the  OoTnn>— Bosworth,  Ch.  J.  Henry  S.  Brown,  the 
master,  and  a  part  owner  of  the  Clarendon,  testified  that  Raphael 
Schoyer  had  agreed,  before  the  departure  of  the  ship,  to  purchafie 
her  for  $25,000,  and  had  paid  down,  in  cash,  $8,000,  and  was  to 
pay  the  other  $17,000  on  her  arrival  at  San  Francisco.  That 
being  paid,  the  voyage  was  to  have  been  his  own. 

The  ship-chandlery  and  stores  furnished  by  Merritt  &  Trask, 
to  secure  the  payment  of  which  the  claim  in  question  was,  or  is 
claimed  to  have  been,  assigned,  "  were  ordered  by  Raphael  Scho- 
yer." They  were,  of  course,  so  ordered  with  the  knowledge  of 
Brown  k  Codman,  the  owners  who  had  made  this  contract  to 
sell  her. 

Codman,  Brown  and  Schoyer  were  present  when  the  transfer 
(so  called)  of  the  freight  in  question  to  Merritt  &  Trask  was 
made. 

It  was  admitted  by  the  plaintiif  that  an  advertisement  was 
published  from  the  29th  of  June  to  the  19th  of  September,  1850, 
in  the  Journal  of  Commerce,  and  from  the  17th  of  July,  1850, 
till  the  19th  of  September  following,  in  the  Courier  and  Enquirer, 
to  the  effect  that  "shippers  who  have  engaged  fireight"  (in  the 
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darendon)  "  will  please  send  it  on  board  without  delay,  together 
with  their  bills  of  lading.  For  balance  of  freight  apply  to  R  R 
Hunter,  80  Broadway,  J.  Belknap  Smith,  88  Wall  street,  or  to 
ihe  captain  or  agent  on  board,  at  Pier  4,  North  Biver." 

This  constitutes  sufficient  evidence,  prima  facie,  that  Hunter 
was  authorized  to  make  contracts  for  the  carrying  of  caigo,  and 
the  freight  to  be  paid  therefor. 

Exhibit ''  J"  is  proved  to  have  been  written  by  Hunter.  That 
famishes  some  evidence  that  he  agreed  the  house  should  be  car- 
ried for  one-third  of  the  net  proceeds  of  a  sale  of  it 

If  Schoyer  had  paid  the  $17,000  on  the  arrival  of  the  Claren- 
don kt  San  Francisco,  so  that  the  vessel  and  the  voyage  would 
have  become  his,  I  think  it  cannot  be  doubted  that  the  evidence 
given  and  excluded  would  have  established,  as  between  him  and 
Jones,  such  a  contract  as  exhibit '' J"  imports. 

Brown  &  Godman,  having  received  $8,000  of  the  contract 
price,  which  was  to  be  forfeited  on  a  failure  to  pay  the  $17,000, 
according  to  the  contract,  that  fact,  in  connection  with  the  other 
facts  proved,  Aimish  strong  evidence  that  they  were  willing  that 
Schoyer  should,  as  the  party  deemed  most  interested  in  the  result, 
contract  for  freight  and  agree  upon  the  rate  to  be  paid,  and  allowed 
him  to  do  so,  on  the  idea  that  the  payment  of  the  $8,000,  with 
the  freight  to  be  earned,  whatever  it  might  be,  would  save  them 
from  loss,  in  any  event,  from  the  results  of  the  voyage. 

The  admission  by  the  plaintiff)  that  the  advertisement,  exhibit 
"Gr,"  was  published  in  the  newspapers  named,  and  for  the  periods 
stated,  must  be  regarded  as  an  admission  that  it  was  published 
with  the  knowledge  and  assent  of  Brown  &  Codman  as  well  as 
of  Schoyer,  and  that  they  had  conferred  upon  Hunter  the  autho- 
rity which  it  imports. 

Exhibit ''  G"  implies  that  it  was  expected  the  shippers  of  goods 
would  prepare  the  bills  of  lading  to  be  signed,  and  the  captain 
swears  that  they  generally  filled  them  up. 

BiUs  of  lading,  filled  up  by  Jones,  were  sent  by  him,  long 
before  the  Clarendon  sailed,  to  the  office  of  the  advertised  agent, 
with  whom  he  had  arranged  the  rates  of  freight  to  be  paid.  The 
defendants  were  not  permitted  to  show,  either  what  Hunter,  the 
advertised  agent,  or  Schoyer,  the  equitable  owner,  said  in  respect 
thereto. 
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There  is  no  pretense  that  Jones  had  any  communication  with 
the  master  as  to  the  shipping  of  the  goods  or  the  freight  to  be 
paid,  or  that  the  master  or  any  one  in  his  behalf  or  on  behalf  of 
the  legal  owners  intimated  to  Jones  that  the  property  would  not 
be  carried  on  the  terms  agreed  on  by  Hunter,  although  the  mas- 
ter was  advised  by  the  bills  of  lading  which  Jones  sent  to  be 
signed  what  he  understood  or  claimed  the  contract  was, 

I  think  that  the  evidence  given  as  to  the  authority  of  Hunter 
to  act  for  the  ship  in  the  making  of  contracts  for  carrying  mer- 
chandise is  sufficient,  unexplained,  to  bind  the  owners,  and  that 
'the  contract  he  made  must  be  deemed  to  be  the  one  on  which 
the  goods  were  shipped  by  Jones,  and  on  which  the  owners 
agreed  that  they  should  be  carried  to  San  Francisco. 

The  advertisement,  exhibit  "Q-,"  holds  out  Hunter,  Smith, 
and  the  "  agent  on  board  at  Pier  4,  North  River,"  as  possessing 
the  same  power  as  '*  the  captain,"  in  respect  to  contracting  for 
freight  for  the  carriage  of  goods  on  the  Clarendon  from  New 
York  to  San  Francisco. 

This  view  makes  it  necessary  to  grant  a  new  trial. 

What  the  rights  of  the  parties,  growing  out  of  the  sale  of  the 
cargo,  may  be,  assuming  the  contract  for  the  transportation  of 
the  goods  to  be  such  as  the  answer  alleges  it  was,  or  such  as 
exhibit  "J"  imports,  cannot  be  determined  upon  this  appeal. 
The  cause  has  not  been  tried  on  that  theory ;  and  if  the  contract 
shall  be  proved,  on  a  subsequent  trial,  to  be  such  as  is  above 
suggested,  other  evidence  may  be  given  which  will  so  vary  the 
case  fiom  that  presented  by  the  present  appeal  as  to  render  any 
principles,  applicable  to  the  case  now  made,  irrelevant  to  that 
which  may  be  finally  established. 

We  are  inclined  to  the  opinion,  however,  that,  if  it  shall  be 
made  to  appear  that  anything  was  earned  by  the  carriage  of 
these  goods  which  the  defendants  are  liable  to  pay,  the  present 
plaintiff  is  entitled  to  receive  it,  if  it  shall  also  be  made  to  appear 
that  Merriti  &  Trask  had  furnished  supplies  for  the  ship  while  in 
this  port  which  went  to  her  use,  and  that  the  master  accepted 
their  order,  with  the  knowledge  of  Schoyer  and  Codman,  and 
with  the  intent  to  appropriate  thereby  the  freight,  to  be  earned 
by  the  carriage  of  the  goods  in  question,  to  the  payment,  pro 
tantOj  of  their  claim  for  such  supplies. 
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If  aach  was  the  tranaactioD,  the  equities  of  Merritt  &  Trask, 
and  of  the  plaintiff  as  their  assignee,  as  against  Brown,  Codman 
and  Schoyer,  are  as  dear  and  strong  as  if  exhibit  '*  A  "  had  truly 
expressed  the  actual  contract  for  the  carriage  of  the  goods. 

On  such  a  state  of  &ctB,  we  are  inclined  to  think  the  plaintiff 
maj  justly  claim  that  he  should  not  be  defeated  in  his  action  to 
recover  any  freight  actually  earned,  (if  any  has  been  earned  by 
carrying  the  goods,)  merely  because  the  contract  for  carrying 
them  was  different  in  its  terms  from  what  Merritt  k  Trask  sup- 
posed it  was  when  they  received  the  captain's  acceptance  of  their 
order,  and  on  the  £iith  of  which  they  may  have  forborne  to 
resort  at  the  time  to  other  remedies  which  would  have  secured, 
in  whole  or  in  part,  the  payment  of  their  claim. 

But  this  is  a  question  which,  for  the  reasons  already  stated,  we 
do  not  think  it  expedient  to  attempt  to  decide  on  the  case  as  it  is 
now  presented. 

There  must  be  a  new  trial,  with  costs  to  abide  the  events 

Ordered  accordingly. 


William  J.  Babnes,  Plaintiff  and  Appellant,  v.  Edward 
BoBEBTS,  Bespondent 

1.  A,  motion  for  a  new  trial  on  the  ground  of  surprise,  cannot  be  made  as  a 
matter  of  right,  after  judgment  has  been  perfected. 

2l  a  real  estate  broker,  employed  by  the  defendant  to  effect  or  negotiate  an 
exchange  of  certain  of  the  defendants  real  estate  for  other  specified  property, 
at  given  prices,  does  not  become  entitled  to  commissions  until  he  obtains  a 
contract  which  his  employer  accepts,  or  such  a  contract  as  his  employment 
authorizes  him  to  negotiate,  made  with  some  third  person,  which  the 
latter  is  able  and  ready  to  perform,  or  the  specific  performance  of  which 
can  be  compelled. 

(Before  Bosworth,  Gh.  J.,  and  Hoffm ah  and  MosoRnr,  J.  J.) 
Heard,  April,  11 ;  decided,  June  25,  1859. 

This  is  an  appeal  by  the  plaintiff  from  a  judgment  of  nonsuit 
ordered  at  a  trial  had  before  Mr.  Justice  Woodruff  and  a  jury, 
Bo6w.— Vol.  V.  10 
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in  November,  1858,  and  also  from  an  order  denying  a  motion 
made  for  a  new  trial  on  the  ground  of  sarprise. 

The  substance  of  the  complaint  is,  that  in  May,  1864,  the 
defendant ''  employed  one  Joshua  Barnes  as  a  broker  to  n^o- 
tiate  a  purchase  for,  and  a  sale  to  the  said  defendant  of  certain 
lots  of  land  situate  on  Forty-fourth  and  Forty-fifth  streets,  in  the 
city  of  New  York,  of  great  value,  to  wit,  of  the  value  of 
$22,100,"  and.  agreed  to  pay  therefor  the  usual  brokerage  com- 
missions, at  the  rate  of  one  per  cent  on  that  sum,  being  $221 ; 
that  on  or  about  the  24th  of  May,  1854,  Joshua  Barnes,  as  such 
broker,  effected  such  purchase  and  sale,  and  thereby  became 
entitled  to  the  $221,  which  the  defendant  refused  to  pay.  The 
plaintiff  sues  as  the  assignee  of  this  cause  of  action. 

The  answer  is  short  It  denies  ''  each  and  every  allegation 
contained  in  the  complaint." 

At  the  trial  the  plaintiff  produced  a  written  account  or  bill,  in 
these  words,  viz. : 

"New  Yobk,  September,  1855. 
Mr.  Edwabd  Bobkbts 

"  To  Joshua  Barnes,  Dr. 
"  House  and  Land  Agent,  No.  514  Sixth  Avenue,  between 
8Srd  and  84th  streets. 
"1864. 

"  May — ^To  selling  three  brick  houses  and  lots,  Nos.  168,  170 
and  172  West  Thirty-ninth  street,  to  Mr.  James  Tra- 
vers,  at  $21,000, $210  00" 

Underneath  it  was  a  written  assignment  by  Joshua  Barnes, 
dated  Sept  1st,  1855,  of  all  his  "  claim  and  interest  in  and  to 
the  foregoing  bill  against  Edward  Roberts,"  to  the  plaintiff. 

Joshua  Barnes,  was  examined  as  ^  witness  for  the  plaintiff,  and 
testified  that  the  defendant^  in  or  about  March,  1854,  employed 
him  to  sell  or  exchange  some  property  on  the  south  side  of 
Thirty-ninth  street,  between  Seventh  and  Eighth  avenues,  New 
York  city.  "  He  asked  me  to  sell  or  exchange  for  vacant  lots ; 
I  showed  him  some  property  I  had  for  sale  for  Mr.  Traver^  in 
Forty-fourth  and'Forty-fifth  streets,  between  Tenth  and  Eleventh 
avenues ;"  that  he  subsequently  introduced  the  defendant  to  Tra- 
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vers.  He  further  testified :  "  I  think  it  was  in  March ;  in  April 
I  called  to  get  a  proposition  in  writing;  he  then  made  that  offer 
on  the  card ;  I  wrote  it,  and  he  signed  it." 

The  said  card  and  offer  were  then  read  in  evidence,  as  follows, 
viz.: 

(Card.) 

"Barnes  &  Camp, 

"  House  and  Land  Agents, 

"No.    480    Eighth    Avenue, 

"between    82d    and    88d   streets. 

"  JosHiTA  Barnes,       )  ^     y   . 

«  Theodore  D.  Camp,  \  ^®^  ^^^^ 

"All  business  connected  with  real  estate  faithfully  attended 
to. 

"Office  horns  from  7  A.  M.  to  7  P.  M." 

(On  the  back  of  this  is  written  with  pencil :) 

"I  make  this  offer  for  17  lots  on  44th  and  45tn  streets,  subject 
to  $15,000  mortgage,  at  $1  800  each — ^give  my  three  houses,  168, 
170,  and  172,  89th  street,  $7,000  each— balance  on  bond  and 
mortgage  two  years. 

"  New  York.  14th  April,  1854.  "  E.  Roberts." 

Evidence  was  given  by  Joshua  Barnes  with  a  view  to  prove 
that  the  defendant  agreed  to  purchase  these  seventeen  lots  from 
James  Travers,  and  that  Travers,  as  part  of  such  agreement, 
contracted  to  purchase  defendant's  three  houses,  168,  170  and 
172,  Thirty-ninth  street 

A  written  and  sealed  agreement  wfeis  put  in  evidence  by  the 
plaintiff,  dated  the  24th  of  May,  1854,  "between  James  Travers, 
of  the  first  part,  and  Joshua  Barnes,  acting  as  the  agent  of  Edward 
Boberts,  of  the  second  part"  It  was  signed,  "James  Travers, 
[l.  8.,]  Joshua  Barnes,  Agent  for  Edward  Roberts  [l.  s.]  " 

By  the  terms  of  this  agreement  "  the  party  of  the  first  part" 
sold  to  "  the  party  of  the  second  part,"  the  seventeen  lots,  for 
$1,300  each  lot,  total  $22,100,  "  to  be  conveyed  by  a  good  and  suffi- 
cient deed,  subject,  however,  to  three  mortgages,"  for  $15,000  in 
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all,  and  for  the  balance,  viz.,  $7,100,  agreed  to  take  in  payment 
defendant's  said  three  houses  and  lots,  at  $7,000  each,  total 
$21,000,  to  be  conveyed  subject  to  three  mortgages,  for  $10,500 
in  ell ;  and  for  the  balance  of  $8,400,  that  would  be  coming  to 
defendant,  mortgages  on  said  three  houses  were  to  be  taken, 
"  each  of  the  said  mortgages  to  be  accompanied  by  the  bond  of 
the  said  party  of  the  first  part,"  conditioned  to  pay  the  last  named 
amount  at  the  end  of  two  years,  with  interest  semi-annually  at 
seven  per  cent,  the  deeds  to  be  delivered  on  or  before  the  1st  of 
July  then  next. 

*  Evidence  was  given  on  both  sides  as  to  what  occurred  between 
the  parties  prior  and  subsequent  to  the  making  of  this  agree- 
ment, which  is  sufficiently  stated  in  the  opinion  of  the  Court 

When  the  plaintiff  rested,  a  nonsuit  was  asked,  because,  (1.) 
"  the  complaint  states  J.  Barnes  caused  the  seventeen  lots  to  be 
sold — ^variance  in  the  proof;  (2.)  That  the  plaintiff's  assignor 
cannot  act  as  agent  of  both  parties ;  (3.)  That  plaintiff  has  not 
shown  title  in  Travers."  "  Motion  denied,  and  plaintiff  allowed 
to  amend  the  complaint,  to  conform  to  the  proof." 

In  the  course  of  the  trial,  the  defendant  claimed  that  James 
Travers,  on  the  1st  of  February,  1854,  conveyed  the  seventeen 
lots  by  deed  to  his  daughter  Hester  Ann  Travers,  and  James 
Travers  having  left  Court  during  the  trial,  (it  occupying  over  a 
day,)  by  stipulation  in  open  Court,  the  defendant  was  allowed  to 
read  as  evidence  the  notes  of  Mr.  Daniel  Lord,  taken  by  him,  of 
J^mes  Travers'  testimony  in  relation  to  this  matter,  given  on  a 
trial  theretofore  had  between  the  defendant  and  said  Hester  Ann 
Travers;  the  plaintiff's  counsel  insisting  that  the  whole  of  such 
testimony  should  be  read,  to  which  the  defendant  assented,  and 
the  plaintiff's  counsel  then  read  the  same  to  the  jury,  in  the  fol- 
lowing words : 

"James  Travers,  plaintiff— Deed  to  Hester  Ann  Travers — 
Assignment  to  his  daughter :  These  papers  were  signed ;  the 
deed  was  signed  in  Mr.  Fowler's  office,  a  conamissioner ;  the 
assignment  in  Anthon's  office ;  after  they  were  signed,  delivered 
them — ^the  deed  to  my  daughter,  the  other  deed  to  me. 

"  Q.  At  what  date  did  you  sign  the  deed  ? 

"J.  In  February,  1864;  I  lost  the  deed  from  Engs;  Engs 
would  rather  have  my  bond  and  mortgage  than  my  daughter's ; 
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the  deed  to  my  daughter  was  signed  about  the  same  day ;  de- 
liyered  it  the  same  day ;  the  foreclosure — I  forget  the  time ; 
Boberts  told  me  he  would  do  what  he  said  to  Mr.  Barnes,  and  let 
Mr.  Barnes  finish  it  up,  and  he  would  do  nothing  else ;  at  Mr. 
Boberts'  house;  he  alone  present;  this  before  the  contract 
signed." 

The  deed  from  James  Travels  to  Hester  A.  R  Trayers,  dated 
February  1st,  1854,  was  read  in  evidence. 

Proof  was  given  of  judgments  docketed  in  the  County  Clerk's 
oiBce  against  James  Travers,  viz.:  one  March  25,  1853,  for 
$78.24;  one  January  8,  1851,  for  $76.81 ;  one  January  8,  1852; 
for  $36.10 ;  one  December  2, 1851,  for  $137.94 ;  and  one  Decem- 
ber 20,  1851,  for  $147.63. 

When  the  testimony  was  closed,  the  defendant's  counsel  moved 
for  a  nonsuit,  *'  on  the  groimd  that  Tn^vers  had  no  title  to  the 
seventeen  lots  when  the  agreement  to  exchange  was  made."  The 
motion  was  granted,  and  the  plaintiff  excepted. 

The  plaintiff,  after  judgment  was  perfected,  moved  for  a  new 
trial  on  the  ground  of  surprise,  on  sdO&davits,  the  particulars  of 
which  are  sufficiently  stated  in  the  opinion  of  the  Court  That 
motion  was  denied,  and  from  the  order  denying  it,  and  £rom  the 
judgment,  the  plaintiff  appealed  to  the  Qeneral  Term. 

P.  Y.  OaOer^  for  appellant 

L,  J.  OoodaU^  for  respondent 

By  thb  Court — ^Bosworth,  Ch.  J.  It  is  important  to  deter- 
mine preliminarily  whether  the  order  appealed  from  was  properly 
denied,  for  the  reason  that  a  motion  for  a  new  trial,  on  the  ground 
of  surprise  or  of  newly  discovered  evidence,  cannot  be  made 
after  judgment  perfected. 

The  trial  of  Ae  action  was  concluded  on  the  17th  of  Novem- 
ber, 1858,  and  judgment  was  entered  on  the  9th  of  December, 
1858,  its  entry  until  that  time  having  been  delayed  at  the  request 
of  the  plaintiff's  attorneys.  A  notice  that  the  plaintiff  appealed 
from  that  judgment,  was  served  on  the  28d  of  December.  On 
the  11th  of  January,  1859,  notice  of  a  motion  for  a  new  trial, 
*'  on  the  ground  of  surprise  and  newly  discovered  evidence,"  was 
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served ;  the  notice  stating  that  the  motion  woxQd  be  made  on  the 
19th  of  that  month.  From  the  order  denying  that  motion,  the 
plaintiff  has  appealed  to  the  General  Term. 

Prior  to  the  Code,  it  was  settled  that  a  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence  or  surprise,  could 
not  be  made  after  judgment  perfected.  {BooseveU  v.  The  Heirs 
of  FuUon^  7  Cow.,  107 ;  Jackson  v.  Chace,  15  J.  B.,  854 ;  Bapdye 
V.  Prince,  4  Hill,  125.)  Neither  could  it  have  been  made  on  a 
case  after  judgment  perfected.  It  became  necessary  for  a  party 
wishing  to  make  such  a  motion,  to  obtain  a  stay  of  proceedings 
so  that  judgment  could  not  be  eQtered  until  the  motion  was 
made. 

A  bill  of  exceptions,  per  ae,  stayed  proceedings  and  prevented 
the  entry  of  judgment.  It' was  only  necessary  to  obtain  a  stay 
of  proceedings  by  order  until  the  settlement  of  the  bill  This 
was  the  rule  in  force  when  the  Code  took  effect,  except  that  the 
act  of  1882  (chap.  128,  p.  188,)  allowed  judgment  to  be  per- 
fected, although  a  bill  of  exceptions  had  been  settled,  (unless  a 
stay  of  proceedings  was  granted,)  and  the  bill  of  exceptions  to 
be  argued,  notwithstanding  judgment  had  been  perfected,  (Gra- 
ham's Pr.,  829.) 

This  practice,  in  force  when  the  Code  took  effect,  is  as  much 
the  practice  now  as  previously,  when  not  inconsistent  with  the 
Code  itself  or  the  rules  adopted  under  it  (Code,  §§469,  470.) 

The  Code  provides,  in  cases  tried  by  jury,  for  "  a  motion  for  a 
new  trial,  on  a  case  or  exceptions,  or  otherwise,"  (§  265,)  and  for 
an  appeal  from  the  order  granting  or  refusing  it,  (§  849,)  and  for 
an  appeal  from  a  judgment,  as  a  substitute  for  a  writ  of  error. 
(§§828,848.) 

Section  266  contains  no  provision  allowing  a  motion  for  a  new 
trial  to  be  made  under  circumstances  which,  by  preexisting  prac- 
tice, would  preclude  a  party  from  making  such  a  motion.  Now, 
as  before  the  Code,  a  party  wishing  to  make  a  motion  for  a  new 
trial,  on  the  ground  of  newly  discovered  evidence  or  surprise, 
must  obtain  a  stay  of  proceedings  to  secure  that  right 

In  Mersereau  v.  PearmUj  (6  How.  Pr.  B.,  298,)  the  preexisting 
rule  was  admitted  to  be  such  as  I  have  stated,  but  the  opinion 
was  expressed  that,  under  the  Code,  such  a  motion  could  be  made 
aft;er  judgment  perfected.    That  opinion  seems  to  rest  on  the 
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ooQsiderations  dne  to  the  supposed  fact  that  prior  to  the  Code 
jadgment  could  only  be  entered  in  term  time,  and  a  defendant 
had  four  days  in  term,  after  rule  for  judgment  had  been  entered, 
to  make  his  motion,  whereas  judgment  can  now  be  entered  in 
Tacation ;  and  to  the  idea  that  if  not  now  permitted  to  move 
"after  judgment,  the  defendant  would  practically  be  denied  the 
benefit  of  such  motions  in  aU  cases."  (Id.,  294.) 

With  reference  to  the  assumption  that  judgment  could  only 
be  entered  in  term,  it  may  be  observed,  first,  that  in  the  case  of 
trials  in  circuits  held  in  term  time,  the  prevailing  party  could 
file  his  circuit  roll  and  postea  at  once,  enter  a  rule  for  judgment, 
and  four  days  thereafter  perfect  his  judgment  The  terms  of 
the  Supreme  Courts  for  all  purposes  of  entering  ruled  for  and 
perfecting  judgments,  continued  four  weeks.  (2  R.  S.,  197,  §  6.) 
The  same  difficulty  attended  the  making  of  motions  for  new 
trials  in  such  cases,  as  in  actions  tried  under  the  Code. 

But  as  early  as  June,  1840,  judgments  could  be  "  entered  and 
perfected  at  any  time  in  term  or  in  vacation."  (Chap.  886  of  Laws 
of  1840,  p.  327,  §§28  and  41.)  The  case  of  Rapdye  v.  Prince, 
(4  Hill,  125,)  was  tried  in  1842,  and  the  rule  previously  enforced 
was  in  no  way  modified  or  relaxed,  because  when  that  action 
was  tried,  judgments  could  be  entered  in  vacation.  The  judg- 
ment in  that  case  was  perfected  in  vacation. 

If  a  party  is  surprised  by  anything  to  his  prejudice  occurring 
at  the  trial,  or  if  on  the  whole  case  he  thinks  injustice  has  been 
done  to  him,  he  knows  it,  at  least,  as  soon  as  the  verdict  is  ren- 
dered, and  should  apply  for  a  stay  of  proceedings. 

I  think  there  is  no  just  ground  of  complaining  that  such  orders 
are  not  granted  with  sufficient  facility  to  enable  a  defeated  party 
to  obtain  a  further  hearing. 

In  the  present  case  there  is,  properly  speaking,  no  surprise. 
The  defendant  at  the  trial  found  himself  without  ainy  evidence  to 
prove  that  "  James  Travers  had  no  title  to  the  seventeen  lots 
when  the  agreement  to  exchange  was  made,"  except  such  as  by 
the  plaintiff's  permission  he  was  permitted  to  give.  That  evi- 
dence was  in  writing.  Before  consent  to  its  being  read  was  given, 
the  plaintiff  knew  what  it  was,  and  for  what  purpose  its  intro- 
duction was  sought. 
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The  plaintiff  was  nonsuited  solely  or  partly  in  consequence 
of  the  evidence  being  given,  which  he  consulted  might  be  so 
read.  Under  such  circumstances  there  is  no  ground  for  express- 
ing surprise  at  anything  except  the  decision  of  the  Court  That 
was  excepted  to,  and,  if  erroneous,  will  entitle  the  defendant  to 
a  new  trial,  not  on  the  ground  of  surprise,  but  because  it  was 
error  to  grant  the  nonsuit 

If  the  defendant  could  make  such  a  motion,  even  after  judg- 
ment perfected,  when  his  delay  to  move  earlier  was  excused,  no 
reason  is  shovm  why  James  Travers  was  not  immediately 
applied  to  for  information  as  to  the  time  he  delivered  the  deed  to 
.  his  daughter,-  and  notice  of  the  motion  sooner  served. 

This  case  furnishes  no  reasons  for  departing  from  the  pre- 
viously well  settled  practice,  which  we  regard  as  being  now  in 
full  force,  that  a  motion  for  a  new  trial,  on  the  ground  of  siirprise 
or  newly  discovered  evidence,  must  be  made  before,  and  cannot 
be  made  after,  judgment  perfected. 

When,  as  a  condition  to  staying  proceedings,  security  is  re- 
quired to  be  given,  and  judgment  is  permitted  to  be  entered,  not 
absolutely,  but  as  security  merely,  it  is  reasonable  to  hold  that 
such  an  entry  of  judgment  is  not  a  bar  to  such  a  motion.  {Bene- 
diet  V.  Gaffe,  S  Duer,  669 ;  Superior  Court  Rules  adopted  Jan. 
18, 1851,  Rule  8,  p.  660  of  6th  ed.  of  the  Code.)  In  such  a  case 
the  judgment  is  not  absolute  when  it  is  entered  nor  so  long  as 
it  stands  as  security  only. 

A  motion  for  a  new  trial  is  not  different  in  any  of  its  material 
incidents  from  the  like  motion  under  the  practice  as  it  existed 
when  the  Code  took  effect  {Morgan  v.  BnuXj  1  Code  R.,  N. 
S.,  869.)  The  considerations  or  fietcts  which,  prior  to  the  Code, 
would  be  a  bar  to  such  a  motion,  are  so  now,  unless  there  be 
special  cases  which,  by  the  Code  itself,  cannot  now  have  that 
effect  If  there  be  any  such  cases,  newly  discovered  evidence, 
or  surprise,  as  the  ground  of  a  new  trial,  is  not  among  the  num- 
ber. 

In  a  case  tried  by  a  juiy,  an  appeal  from  the  judgment  under 
section  848,  brings  under  consideration  only  questions  of  law. 
(Code,  §  348.) 

It  follows,  if  these  views  are  correct,  that  the  order  appealed 
from  must  be  affirmed,  and  that  in  considering  the  appeal  &om 
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tbe  jodgment  we  can  look  only  at  the  exceptions  taken  by  the 
plaintiff  daring  the  progress  of  the  trial.  The  affidavitB  on  which 
the  order  was  made,  and  the  fiicts  stated  in  them,  should  be  as 
absolatelj  excluded  from  the  mind,  in  considering  and  deter- 
mining the  appeal  from  the  judgment,  as  if  made  in  some 
other  cause  between  other  parties. 

Was  the  plaintiff  rightly  nonsuited?  is  the  only  question 
raised  by  the  appeal  from  the  judgment. 

The  paper  of  the  date  of  the  "14th  April,  1854,"  did  not 
aathorize  Barnes  to  execute,  as  agent  of  Roberts,  the  agreement 
of  the  24th  of  May,  1854.  At  the  most  it  authorized  him  to 
negotiate  or  effect  such  an  exchange  as  that  paper  described. 

There  is  no  pretense  that  Roberts  assented  to  the  agreement 
d  the  24th  of  May,  1854,  as  it  was  drawn. 

Barnes  testifies  that  Roberts,  on  being  shown  and  furnished  a 
copy  of  that  agreement,  said,  "  that  he  had  painted  his  house  in 
Thirty-ninth  street,  and  had  put  in  the  gas,  and  that  if  Mr.  Tra- 
vers  would  pay  for  these,  it  would  be  all  right." 

There  was  never  any  agreement  signed  by  Travers  or  Roberts, 
expressing  this  modification,  even  if  it  be  true  that  Travers  as- 
sented to  it  It  was  not,  therefore,  in  the  power  of  Roberts  to 
compel  Travers  to  perform,  specifically,  the  agreement  as  Barnes 
says  it  was  assented  to  even  if  the  title  to  the  seventeen  lots  had 
been  in  Travers,  because  Travers  never  signed  any  such  written 
agreement 

He  never  tendered  a  deed  of  the  seventeen  lots  executed  by 
himself  or  any  one  else,  to  Roberts.  The  seventeen  lots  were 
encumbered  by  judgments  against  James  Travers.  There  is  no 
evidence  that  Roberts  knew  this,  when  the  agreement  of  the  24th 
of  May,  1854,  was  shown  to  him,  and  these  Travers  neither  dis- 
charged nor  offered  to  discharge.  He  never  offered  to  pay  for 
painting  the  house  in  Thirty-ninth  street,  or  for  putting  in  the  gas. 

On  the  evidence  contained  in  the  case,  he  was  unable  to  per- 
form the  contract,  at  any  time  after  the  negotiations  with  him 
were  commenced.  There  is  no  pretense  that  these  were  com- 
menced earlier  than  in  March,  1854. 

James  Travers  bought  these  lots  for  his  daughter,  of  P.  W. 
Engs,  and  took  a  deed  of  them,  dated  the  1st  of  February,  1864, 
executed  his  bonds  and  mortgaged  the  lots,  to  secure  the  purchase 
Bosw.— Vol.  V.  11 
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money  in  whole  or  in  part,  and  by  a  deed  of  the  same  date,  con- 
veyed them  to  his  daughter. 

Barnes  admits  that  he  knew,  on  the  24th  of  May,  1864,  that 
Travera  had  bought  these  lots  for  his  daughter,  but  says  he  did 
not  then  know  whether  she  owned  them  or  not  He  says  he  did 
not  know  that  Travers  had  a  lot  of  judgments  against  him. 

The  defendant  testified,  that  near  the  1st  of  May,  1864,  he 
went  to  Barnes'  office  several  times  "  to  see  if  arrangements  were 
to  be  carried  out."  Barnes  told  him,  "  he  supposed  Travers  had 
backed  down."  After  that  the  defendant  rented  his  house,  and 
conditionally  sold  one.  After  this  and  about  the  22d  or  2Sd  of 
May,  1854,  Travers  called  on  him  to  see  whether  he  "  would  not 
do  a  little  better  with  the  trade."  Eoberts  told  Travers  he 
'^  supposed  the  trade  had  been  all  given  up,  and  that  he  had 
promised  one  lot  to- another  party,  and  that  if  I  (Eoberts)  did 
anything,  he  must  take  another  house  and  pay  for  my  expenses, 
and  that  the  terms  I  had  given  to  Mr.  Barnes  were  the  best  terms 
I  would  trade  upon." 

Travers  does  not  deny  that  these  conversations  were  had. 
After  this  the  contract  of  the  24th.  of  May,  1864,  was  signed. 
Boberts  says  he  immediately  went  to  Barnes'  office  and  told 
Gamp,  a  person  there,  and  Barnes,  that  he  would  not  act  on  the 
contract.  That  Travers  called  on  him  again  in  a  few  days,  when 
he  told  Travers  the  same  thing,  and  on  Travers  denying  his 
statements  he  showed  him  the  door,  and  heard  no  more  of  the 
matter  until  the  29th  of  June,  1864,  when  he  received  the  note  of 
Joshua  Barnes,  which  was  produced  on  the  trial,  to  which  he 
paid  no  attention.    That  note  reads  thus : 

"  Dear  Sir — ^I  am  requested  to  state  that  Mr.  James  Travers 
will  be  ready  on  1st  July,  '64,  to  complete  contract. 
"Your  ob't, 

Joshua  Barnes, 

"Agent  for  James  Travers. 
"  To  Mr.  Edward  Roberts." 

Travers  does  not  deny  any  of  these  matters,  which  Boberts 
testifies  occurred  between  them. 

The  evidence  furnishes  some  grounds  for  inferring  that  Barnes 
and  Travers  were  not  deceived  or  misled,  but  were  consdouSi 
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when  they  signed  the  paper  of  the  24th  of  May,  1854,  that 
fioberts  supposed  the  whole  negotiation  was  at  an  end,  and  knew 
he  would  not  assent  to  a  contract  on  those  terms,  but  had  some 
idea  that  the  writing  of  the  14th  of  April,  1854,  put  it  in  the 
power  of  Barnes  to  bind  Boberts  by  the  contract 

Roberts'  signature  to  it  might  as  well  have  been  had  as  Barnes', 
if  he  was  willing  to  enter  into  such  a  contract ;  and  Mr.  Cham- 
berlin  suggested  to  them,  when  preparing,  or  about  to  execute  it, 
"  that  Boberts  had  better  be  there." 

The  evidence  does  not  justify  the  conclusion  that  Barnes  had 
accomplish^  any  result  for  which  it  was  agreed  he  should  be 
paid,  or  which  entitled  him  to  commissions. 

He  never  obtained  from  Travers  any  written  contract  to  which 
Boberts  assented.  He  did  not,  therefore,  either  effect  a  sale  or 
exchange  of  any  lots,  nor  any  agreement  for  a  sale  or  exchange, 
which  his  principal  accepted. 

He  never  made  any  contract,  verbal  or  written,  or  partly  ver- 
bal and  partly  written,  which  Travers  is  shown  to  have  been  able 
to  carry  into  effect  On  the  contrary,  the  evidence  shows  that 
he  was  not  able  to  perfoi-m,  on  his  part,  the  contract  which  Barnes 
says  he  assented  to ;  and  he  never  contracted  in  such  form  that 
he  could  have  been  compelled  to  perform  it,  even  had  the  title 
been  in  him,  and  the  lots  been  free  from  the  incumbrance  of  the 
judgments. 

A  broker,  like  any  other  person  who  seeks  to  recover  a  fixed 
sum  on  the  ground  that  he  was  employed  to  do  a  particular  thing 
for  a  stipulated  compensation,  must  allege,  (and  prove,  if  his 
allegations  be  denied,)  what  it  was  that  he  was  employed  to  do, 
and  that  he  has  done  it,  as  the  terms  of  the  agreement  between 
him  and  his  employer  required. 

The  complaint  alleges  that  he  was  employed  to  negotiate  a 
purchase  for  and  sale  to  the  defendants  of  seventeen  lots  of 
ground. 

If  it  is  clear,  upon  the  evidence,  what  precisely  he  was  to  do, 
to  earn  his  commission,  then  I  think  it  must  be  admitted  that  he 
was  to  negotiate  the  exchange  which  Boberts,  by  his  offer  of  the 
14th  of  April,  1854,  written  on  the  back  of  one  of  Barnes'  cards, 
consented  to  make. 
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It  is  one  thing  to  agree  with  a  broker  to  pay  him  a  stipulated 
sum  to  obtain  from  a  third  person  a  valid  contract  to  make  a 
prescribed  exchange,  and  another  thing  to  agree  to  pay  a  fixed 
sum  to  e£fect  or  negotiate  an  exchange  which  will  vest  in  the 
employer  a  good  title  to  designated  lots,  subject  only  to  specified 
incumbrances. 

In  the  latter  case,  the  commissions  are  not  earned  until  the 
broker  finds  a  person  able  and  ready  to  make  the  exchange  and 
convey  to  his  employer  the  title,  which  alone,  by  the  terms  of 
his  offer  and  of  the  broker's  employment,  the  principal  of  the 
latter  agreed  to  take  ^nd  has  a  right  to  demand. 

Barnes  gave  no  evidence  on  his  behalf  justifying  the  conclu- 
sion, nor  does  all  the  evidence  given  justify  the  conclusion,  that 
he  negotiated  an  exchange  with  any  person  who  was  able  to 
convey  such  a  title  to  the  seventeen  lots  as  Roberts  ever  agreed 
to  take. 

Nor  does  it  warrant  the  conclusion  that  he  ever  obtained  a 
contract  obligatory  upon  Travers  to  which  Roberts  ever  assented, 
much  less  one  which  Roberts  agreed  with  Barnes  to  accept  as 
performance  by  the  latter  of  the  services  which  he  was  to  render 
as  a  condition  to  his  right  to  be  paid  commissions. 

There  was,  therefore,  no  question  of  fact  to  be  submitted  to 
the  jury. 

The  plaintiff  was  permitted  to  amend  his  complaint^  (as  I 
understand  the  object  of  the  amendment,)  to  enable  him  to  prove 
that  he  was  employed  to  negotiate  an  exchange  of  enumerated 
lots,  and  that  he  had  done  all  he  was  employed  and  undertook  to 
do,  and  therefore  had  earned  the  stipulated  compensation. 

As  the  evidence  was  not  sufficient  to  warrant  a  verdict  finding 
that  he  had  negotiated  an  exchange  upon  the  terms  that  he  was 
authorized  to  negotiate  it,  or  that  he  had  succeeded  in  inducing 
any  person,  having  a  title  to  the  seventeen  lots  which,  if  the 
exchange  was  effected,  were  to  be  conveyed  to  the  defendant, 
subject  to  specified  incumbrances  only,  to  make  a  conveyance 
which  would  vest  such  a  title  in  the  defendant;  or  that  he  had 
made  a  valid  contract  with  any  person  to  exchange  on  the  pro- 
posed terms  who  was  able  and  ready  to  perform  such  contract  on 
his  part;  or  that  he  had  made  any  agreement  with  any  person 
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which  Boberts  accepted  as  performance  by  the  broker  of  the 
stipulated  services  which  he  was  to  render,  the  plaintiff  was 
properly  nonsuited. 

Whatever  may  be  the  ground  on  which  the  nonsuit  was  asked, 
yet,  inasmuch  as  it  does  not  appear  that  the  judge  assumed  to 
nonsuit  on  any  one  specified  ground  only,  I  think  it  a  just  view 
to  take  that  he  granted  the  motion  because  he  was  clear  that,  on 
the  whole  case,  the  plaintiff  was  not  entitled  to  recover. 

If  the  views  above  expressed  are  correct,  it  would  be  our  duly, 
if  he  had  refused  to  nonsuit  and  his  decision  had  been  excepted 
to,  and  he  had  submitted  the  cause  to  the  jury  and  a  verdict  had 
passed  for  the  plaintiff,  to  grant  a  new  trial. 

I  think  the  judgment  should  be  affirmed. 

HoFFicAN,  J.,  dissented  from  the  conclusion  above  expressed 
in  relation  to  the  appeal  from  the  judgment  Mokcrief^  J., 
concurred  with  the  Chief  Justice. 

The  order  and  judgment  appealed  from  were  affirmed. 


William  Rider  and  Jona.  Trotter,  Assignees,  &c.,  Plaintiflb 
and  Respondents,  v.  The  TJinoN  India  Rubber  Compant, 
Defendants  and  Appellants. 

L  Where  the  chattels  of  one,  by  his  consent,  oome  to  the  possession  of  and 
are  osed  by  another  until  worn  out  and  rendered  valueless,  the  owner  may 
reooTer  the  &ir  value  of  such  use,  unless  it  be  proved  that  the  pennission 
was  given  and  accepted  as  a  gratuity,  and  without  any  expectation  of 
reward  therefor. 

2.  The  owner  may  recover  for  such  use,  although  it  was  begun  and  continued 
in  the  mutual  expectation  that  the  party  so  using  the  chattels  would  pur- 
chase them,  and  notwithstanding  the  managing  agent  of  such  party,  under 
whose  direction  the  use  was  made,  in  good  faith  believed  that  his  principal 
had  purchased  them. 
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3.  But  the  statute  of  limitations  in  a  bar  to  a  recovery  for  the  use  for  aoj 
period  antecedent  to  six  years  before  action  brought 

4.  Wlien  an  agent  or  officer  of  a  corporation,  in  good  faith,  in  the  proper  dis- 
charge of  his  duty,  applies  his  own  money  or  makes  use  of  his  own  chat- 
tels for  the  proper  uses  of  the  corporation,  he  may  recover  for  such  money 
or  such  use. 

5.  Although  an  agent  or  officer  cannot,  as  such,  make  a  contract  witli  himself^ 
and  so  bind  his  principal  to  himself,  his  principal  is  nevertheless  bound  to 
pay  for  property  used  by  his  agent,  in  tlie  faithful  discharge  of  his  duty,  for 
purposes  within  his  authority,  and  the  measure  of  compensation  is  the  fair 
value  of  the  property  so  used. 

6.  Although  the  by-laws  of  a  corporation  require  the  officers  and  agents  to 
enter  all  the  business  of  the  Ck>mpany  in  its  books,  their  neglect  to  do  so 
(though  it  may  subject  them  to  liability  if  th^  Company  sustain  damage 
from  such  neglect)  will  not  operate  as  a  forfeiture  or  otherwise  to  deprive 
such  officers  of  a  just  compensation  for  the  use  of  chattels  furnished  by 
them  to  the  corporation  for  the  purposes  of  its  business. 

(Before  Bosworth,  Gh.  J.,  and  Woodruff  and  Moncrief,  J.  J.) 
Heard,  June  6th;  decided,  July  9th,  1859. 

The  judgment  recovered  by  the  plaintiffs  in  this  action  having 
been  reversed  and  a  new  trial  ordered  at  the  February  Term, 
1859,  the  action  was  again  brought  to  trial  on  the  20th  of  April, 
1859,  before  Mr.  Justice  Slosson  and  a  jury.  The  pleadings 
and  most  of  the  facts  appeared  as  stated  in  the  former  report 
(4  Bosw.,  169.) 

The  plaintiff  formally  waived  any  claim  to  recover  the  value 
of  the  chattels  mentioned  in  the  complaint,  and  sought  to  recover 
so  much  as  the  use  thereof  by  the  defendants  was  reasonably 
worth. 

It  was  shown  that  the  plaintiffs,  at  the  time  the  articles  went 
into  the  possession  of  the  defendants,  were  two  pf  the  five  trus- 
tees mentioned  in  the  defendants*  certificate  of  incorporation,  by 
whom  the  Ck>mpany  was  controlled  and  managed,  and  the  one 
was  also  President  and  the  other  Treasurer  of  the  corporation. 
Emory  Rider  was  also  a  trustee,  and  was  the  manager  of  the 
manu&cturing  department  of  the  Company's  business,  and  he 
took  possession  of  and  used  the  articles  in  question,  with  the 
knowledge  and  assent  of  the  plaintiffs,  to  whom  they  belonged, 
as  assignees  of  a  former  firm  of  Goodyear  &  Ely.  Emory  Eider 
knew  that  the  articles  never  belonged  to  the  firm  of  Rider  & 
Brothers,  and  that  they  were  not  included  in  the  purchase  made 
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hy  the  defendants  when  they  (through  their  President)  bought 
the  machinery,  tools,  &a,  of  that  firm  for  $30,000.  But  Emory 
Eider,  the  managing  agent,  also  knew  that  it  was  the  expecta- 
tion of  the  plaintifis,  as  assignees  of  Goodyear  &  Ely,  to  sell 
these  articles  to  the  defendants,  and  supposed  that  the  defendants 
had  purchased  them  from  the  plaintiffs. 

The  defendants  objected  to  any  oral  testimony  that  the  pro- 
perty in  question  was  not  included  in  the  purchase  from  Rider  k 
Brothers,  and  also  to  any  testimony  to  prove  what  the  use  of  the 
articles  was  worth. 

The  record  of  a  former  judgment  between  the  same  parties,  in 
which  it  was  found  and  adjudged  that  the  defendants  did  not 
purchase  the  property  from  the  plaintiffs,  was  given  in  evidence. 
The  defendants  waived  any  claim  that  they  ever  purchased  the 
property  from  the  plaintiffs,  'but  insisted,  (notwithstanding  the 
testimony  of  Emory  Bider,  above  mentioned,  and  that  of  other 
witnesses  to  a  similar  purport,)  that  the  articles  were  included  in 
their  purchase  from  Rider  &  Brothers,  made  Pecember  4th,  1848. 

The  by-laws  of  the  Company  were  given  in  evidence.  The 
6th  and  8th  contain  the  following  provisions : 

"6th.  The  duties  of  the  President  shall  be  to  preside  at  all 
meetings  of  the  corporation  and  trustees,  sign  all  certificates  of 
stock,  make  all  purchases  for  the  corporation,  superintetid  the 
sale  of  all  the  goods  of  the  Company  for  cash,  or  on  time,  accord- 
ing to  his  best  judgment,  and  turn  over  the  proceeds  as  fast  as 
received,  whether  in  cash  or  paper,  to  the  Treasurer ;  employ 
and  pay  such  persons  as  may  be  necessary  to  carry  on  the  busi- 
ness in  his  charge,  and  discharge  them  at  pleasure.    *    * 

"  8th.  All  business  done  for  the  Company  by  any  ofiicer,  agent 
or  servant  of  the  Company,  shall  be  done  in  the  name  of  the 
Company,  and  entered  on  the  books  of  the  same."    *    * 

Other  facts  also  appearing  on  the  former  trial  will  be  found 
noticed  in  the  opinion  of  the  Court 

The  defendant's  counsel  then  moved  that  the  complaint  be 
dismissed  on  the  grounds : 

1st.  It  is  in  proof  that  the  defendants  commenced  using  the 
property  in  November,  1848,  and  demand  was  made  October 
1st,  1855  or  '56,  and  therefore  no  action  could  be  brought  foi  the 
property. 
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2d.  There  is  no  proof  of  hiring,  and  no  rent  or  value  of  use 
can  be  recovered  unless  there  be  a  hiring. 

8d.  The  plaintiflBs  not  being  able  to  recover  the  property,  can- 
not recover  for  the  rent 

The  motion  was  overruled,  and  an  exception  taken  upon  each 
ground  by  defendants'  counseL 

After  counsel  had  summed  up  the  case,  the  Judge  charged  the 
jury  as  follows: 

The  defendants  claim  that  they  took  possession  and  have  used 
the  property  as  purchasers  thereof  from  Rider  k  Brothers,  under 
the  resolution  of  November,  1848,  that  they  took  possession  as 
purchasers,  with  the  consent  of  the  plaintiff  and  of  Rider  k 
Brothers,  in  the  belief  that  all  such  articles  were  included  in  the 
purchase  from  Rider  k  Brothers. 

If  the  plaintifib  included  in  their  purchase  from  Rider  & 
Brothers  the  articles  in.  question,  or  if  they  acquiesced  in  the 
payment  of  the  $30,000  by  the  defendants,  and  consented  to  their 
taking  possession  and  using  the  articles  under  the  belief  that  such 
articles  were  included  in  the  purchase,  they  are  now  estopped 
from  claiming  title  in  themselves  as  assignees  of  Goodyear  k  Ely, 
and  cannot  recover  for  the  articles,  and  the  defendants  will  be 
entitled  to  a  verdict 

I^  on  the  contrary,  the  articles  were  not  included  in  the  pur- 
chase, and  the  plaintiffs  did  not  acquiesce  in  the  payment  of  that 
sum  by  the  defendants,  nor  consent  to  their  taking  possession  of 
and  using  the  articles  under  a  belief  that  the  articles  were 
included  in  the  purchase,  then  the  plaintifb  are  entitled  to  recover 
the  value  of  the  use  for  the  period  during  which  the  property 
was  used,  within  six  years  anterior  to  the  commencement  of  this 
suit,  (October  10,  1866,)  as  you  shall  find  that  value  to  be 
under  the  evidence,  with  interest  from  the  commencement  of 
suit 

The  defendants  except  to  that  part  of  the  charge  which  allows 
a  recovery  for  the  use  for  any  portion  of  time— more  Aan  six 
years  having  elapsed  since  they  began  the  use,  and  also  as  to 
that  part  which  allows  the  jury  to  fiud  interest,  it  being  an 
unliquidated  account 

The  jury  found  a  verdict  for  the  plaintifis,  assessing  their 
damages  thus: 
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Forthe  use  of  the  property, $500  00 

For  interest  thereon, 88  50 

$588  50 

The  defendfints  moved  for  a  new  trial,  which  was  denied,  and 
from  the  order,  and  also  from  the  judgment  entered  on  the  ver- 
dict, the  defendants  appealed. 

A.  Thompson^  for  the  defendants,  (appellants.) 

I.  It  is  clear  that  the  plaintiffs  were  the  assignees  of  Goodyear 
k  Ely,  and  that  the  property  named  in  the  complaint  was  in  the 
possession  of  the  plaintiffs  as  such  assignees  prior  to  the  incor- 
poration of  the  defendants;  that  part  of  it  was  on  Bider  & 
Brothers'  premises  at  Harlem,  intermixed  with  their  property, 
and  more  or  less  used  by  Bider  &  Brothers,  till  the  defendants 
purchased  from  Bider  &  Brothers  all  the  property  used  by  them, 
through  their  president,  Trotter,  December  4,  1848. 

It  is  also  clear  that  the  residue  of  the  property  was  in  Bider 
k  Brothers'  possession,  71  Liberty  street,  and  that  the  same  was 
removed  to  the  defendants'  premises  by  the  plaintiffs. 

IL  It  is  also  dear  that  the  defendants  were  incorporated  Sep- 
tember 29,  1848. 

That  all  the  stock  taken  at  its  formation,  and  up  to  December 
4,  1848,  was  taken  by  Trotter  and  Bider  &  Brothers,  being 
$170,000,  and  which  was  paid  for  in  property  purchased  by  reso- 
lution of  November  16,  1848,  and  that  Jonathan  Trotter  was  the 
President,  Wilham  Bider  the  Treasurer,  and  Emory  Bider  the 
Factory  Manager,  and  John  Bider  the  Assistant  Factory 
Manager,  and  that  the  defendants  never  purchased  or  hired  any 
part  of  said  property  from  the  plaintiffs,  (assignees  of  Ooodyear 
A  Ely ;)  but  that  Trotter,  William  Bider,  Emory  Bider,  and  John 
Rider,  shortly  after  the  defendants'  incorporation,  (they  being 
then  the  virtual  owners  of  the  incorporation,)  commenced  using 
the  property  named  in  the  complaint  that  was  at  Harlem,  and 
continued  its  use  till  after  they  had  sold  out  their  stock,  and  that 
they  wore  out  the  property  by  such  use,  (except  what  Trotter 
took  and  sold  in  October,  1855,)  before  the  plaintifls  ever  raised 
any  question  respecting  the  property,  and  then  by  their  suit  of 
October  2d,  1854,  they  claimed,  as  assignees  of  Goodyear  &  Ely, 
Bo8W.— Vol.  V.  12 
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to  have  sold  it  to  the  defendants  in  January,  1849,  which  waB 
decided  against  them. 

III.  The  defendants  claim  that  the  articles  were  obtained  by 
them  under  the  purchase  of  4th  December,  1848,  but  that,  if  not 
so  purchased,  the  plaintiffs  are  estopped  from  denying  a  pur- 
chase ;  and  this  claim  is  well  founded.    Because : 

1st.  The  plaiutifl^  originated  the  incorporation  of  the  defend- 
ants for  the  purpose  of  disposing  of  their  India  rubber  property 
put  out  their  prospectus,  and  did,  by  the  resolution  of  15th 
November,  1848,  and  contract  of  December  4th,  1848,  sell  all 
such  property  to  the  defendants,  without  reservation,  "  and  other 
fixtures  used  by  them  in  and  about  their  rubber  man&ctory  at 
Harlem." 

2d.  The  plaintiffs  continued  the  controlling  officers  of  the  defend- 
ants, using  the  same  articles,  for  more  than  six  years,  without  an 
intimation  that  the  defendants  did  not  purchase  this  property.  (8 
Paige,  554;  18  Barb.,  437;  19  Wend.,  563;  16  Barb.,  618;  1 
Johns.  Ch.,  354.) 

3d.  The  fifth  by-law  and  eighth  by-law  show  the  manner  in 
which  purchases  should  be  made;  and  the  defendants  purchased 
by  resolution — ^the  parties  not  being  able  to  buy  and  sell  to 
themselves,  nor  to  hire  their  own  property  to  themselves.  (20 
Barb.,  468.) 

4th.  Rider  and  Trotter  caused  a  confusion  of  goods,  and  if 
there  be  a  loss  they  must  bear  it  (2  Kent,  364,  365.) 

5th.  The  plaintiflfe  do  not  claim  to  have  hired  this  property  to 
the  defendants. 

IV.  The  part  of  the  charge  not  excepted  to  is  in  accordance 
with  the  former  decision  of  this  Court  on  the  former  appeal,  and 
if  the  case  be  looked  at,  independent  of  the  testimony  of  Trot- 
ter and  the  three  Biders,  the  two  first  paragraphs  of  the  charge 
are  clearly  made  out  in  favor  of  the  defendants ;  but  the  Judge 
erred  in  admitting  improper  testimony  to  show  what  the  defend- 
ants purchased,  or  believed  they  purchased,  and  to  which  the 
defendants  excepted.    Because : 

1st.  Corporations  can  only  speak  or  express  their  intentions  by 
their  corporate  seal,  or  resolution.  (2  Kent  Com.,  289-292.) 

2d.  Trotter  k  Riders  knew  the  by-laws,  which  prohibited  any- 
thing being  done,  except  it  was  entered  on  the  books  of  the 
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Company,  and  they  have  entered  nothing  showing  what  was 
iocladed,  or  intended  to  be  included,  in  the  defendants'  purchase 
of  November  15  and  December  4,  1848,  except  the  resolution. 

8(L  Those  four  witnesses  are  swearing  to  an  intended  ct^ntract 
that  could  not  be  made  in  accordance  with  the  by-laws  or  the 
law  of  the  land.  (20  Barb.,  468;  6  Pick.,  198 ;  7  N.  H.,  446.) 

4th.  These  four  witnesses,  while  swearing  to  their  own*  know- 
ledge or  intentions,  cannot  swear  to  the  knowledge  or  intentions 
of  the  Company,  not  having  obtained  such  knowledge  as  agents 
of  the  Company.  (20  Barb.,  468.) 

6th.  There  is  no  proof  of  ratification  by  the  defendants  of  any 
flct  of  these  four  witnesses,  and  even  ratification  would  not  make 
a  contract  which  cannot  legally  be  made.  (17  N.  Y.  R.,  458.) 

V.  The  Judge  authorized  the  jury  to  find  for  the  plaintiffs  (in 
a  certain  event)  the  value  of  the  use  of  this  property  for  six 
yeais  anterior  to  the  commencement  of  the  suit  This  part  of 
the  charge  was  excepted  to. 

The  Judge  refused  to  dismiss  the  complaint,  which  was  excepted 
to. 

The  Judge  allowed  evidence  of  the  value  of  the  use,  which 
was  excepted  to. 

These  exceptions  are  well  taken.    Because : 

Ist.  Value  of  the  use — ^is,  in  plain  English,  rent;  and  there  is 
no  action  known  in  the  law  for  rent  or  use  or  value  of  use,  unless 
there  be  an  agreement  creating  a  tenancy,  or  hiring,  express  or 
implied.  (6  Johns.,  46 ;  1  Cow.  Trea.,  154 ;  18  Johns.,  489 ;  2 
Saun.  PL  and  Ev.,  78;  18  Johns.,  240;  25  Barb.,  248 ;  1  Denio,  87.) 

2d.  The  facts  show  there  was  no  hiring. 

8(1.  There  could  be  no  hiring  by  law.  (20  Barb.,  468 ;  17  N. 
Y.  R,  453.) 

4th.  There  can  be  no  implied  contract  where  there  could  not 
he  an  express  contract  (17  N.  Y.  R.,  458.) 

5th.  The  previous  decision  of  the  Court  is,  that  the  defend- 
ants did  not  tortiously  take  possession  of  the  property. 

The  proof  shows  that  the  plaintiffs  caused  it  to  be  used ;  a 
voluntary  courtesy  for  which  they  cannot  charge.  (20  Johns.,  28,) 

6th.  There  being  no  possibility  of  a  contract,  one  cannot  be 
made  by  a  demand  of  the  property;  the  defendants  not  being 
guilty  of  a  tort  before  the  demand,  could  not  be  guilty  of  one  till 
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they  Tefased  to  ghre  up  the  property;  but  they  gave  up  the  pro- 
perty. (3  Hill,  848.) 

7th.  The  statute  of  limitations  is  well  pleaded  to  the  whole 
complaint,  therefore  there  never  was  a  tortious  taking. 

8th.  The  plaintiff  probably  imagine  there  was  a  tort  commit- 
ted by  the  plaintiff  as  defendants'  authorized  agents  upon  the 
property,  (2  Kent  Com.,  284,)  which  they  can  waive  and  bring 
assumpsit;  but  there  being  no  tort,  they  waive  nothing. 

The  law  is  uncertain  whether  assumpsit  can  be  brought  in  any 
such  cose,  unless  the  property  be  sold  and  turned  into  money ; 
but  it  seems  certain  that  there  must  be  an  express  or  implied 
contract  as  well  as  atort^  before  the  tort  can  be  waived,  and  a 
suit  instituted  on  the  contract  (5  Denio,  870.) 

But  there  can  be  no  implied  contract  where  there  could  not  be 
a  contract  (17  N.  Y.  B.,  458.) 

VI.  The  Judge  erred  also  in  directing  the  jury  to  find  interest ; 
as  the  daim  was  in  every  sense  an  unliquidated  one. 

John  T,  Hoffman^  for  the  plaintiff,  (respondents.) 

L  This  is  a  fair  case  of  bailment  of  chattels  for  a  compensa- 
tion, and  possesses  all  the  ingredients  which  are  essential  to  a 
contract  for  hire.  (Story  on  Bailments,  ch.  ent  "  Contracts  of 
Hire.")  The  defendants  used  and  enjoyed  the  plaintifib'  property. 
And  the  law  implies  a  promise  on  their  part  to  pay  for  the  use, 
in  recognition  of  that  ''  universal  obligation  which  rests  upon 
every  man  to  render  a  just  equivalent  for  the  use  of  that  which 
does  not  belong  to  him." 

IL  The  defendants  insisted  that  no  hiring  was  proved,  and, 
therefore,  no  "  rerit  or  value  of  use  could  be  recovered,"  and  thus 
confound  ^^rerd^^^  which  is  a  profit  issuing  out  of  lands,  &c.,  with 
'<  value  of  use,"  which  appertains  to  a  bailment  of  chattels.  The 
cases  cited  showed  that  rent  could  not  be  recovered  unless  the 
relation  of  landlord  and  tenant  was  proven  to  exist  It  is  need- 
less to  say  they  have  no  bearing  upon  the  point  in  question. 

III.  Because  the  law  would  not  recognize  a  purchase  by  Bider 
and  Trotter  as  trustees  of  the  Company  of  themselves  as  trust- 
ees of  Goodyear  &  Ely,  it  does  not  follow  that  it  will  permit  the 
Company  to  have  the  gratuitous  use  of  the  property,  and  deny  all 
relief  to  the  estate  to  which  it  belongs. 
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17.  Interest  was  allowed  from  the  commencement  of  the  action. 
The  demand  was  no  more  unliqtiidated  than  any  demand  arising 
upon  a  quantum  meruit  or  valebant  The  defendants  were  in  default 
from  the  commencement  of  the  action.  The  verdict  which  fixed 
the  amount  of  Tolue  related  back  to  that  period,  and  interest  from 
that  time  is  essential  to  plaintiff'  indemnity.  {Mcllvaine  v.  Wil- 
kins,  12  N.  H.,  474 ;  Doyle's  AdmWs  v.  St.  James'  Church,  7  Wend., 
178;  Fe^er  v.  Heath,  11  id.,  479;  Sens.  GlassTactory  v.  Beid,  5 
Cow.,  587.) 

V.  The  questions  of  feet  in  the  case  were  submitted  to.  the  jury 
precisely  in  conformity  with  the  opinion  of  the  Court  rendered 
on  the  previous  appeal,  and  the  finding  of  the  jury  was  fully  war- 
nnted  by  the  evidence. 

By  the  CJourt — Woodruff,  J.  It  must  be  deemed  established 
that  the  defendants  did  not  purchase  the  articles  for  the  use  of 
which  a  recovery  has  been  had  by  the  plaintiflfe. 

That  those  articles  belonged  to  the  plaintiffs,  as  assignees  of 
Goodyear  &  Ely,  is  not  controverted.  It  is  not  claimed  by  the 
defendants  that  they  made  any  purchase  thereof  from  the  plain- 
tiffi.  There  was  no  evidence  given  on  the  trial  that  the  articles 
were  in  feet  included  in  the  purchase  made  by  the  defendants  from 
Eider  &  Brothers:  on  the  contrary,  the  proof  is  full  and  uncon- 
tradicted that  they  were  not  included  in  that  purchase.  The  jury 
have  found  that  the  plaintiff  did  not  include  them  in  that  pur- 
chase, and  did  not  acquiesce  in  the  payment  to  Rider  &  Brothers 
of  the  purchase  money,  consenting  that  the  defendants  take  pos- 
seasion  thereof,  and  use  them  under  the  belief  that  they  were 
included  in  such  purchase. 

There  was  no  evidence  given  on  the  trial  that  any  agent  or 
oflicer  of  the  defendants  ever  supposed  that  the  defendants  hvji 
in  fact  purchased  the  articles  in  question  from  anybody,  except  in 
the  testimony  of  Emory  Bider,  who  says  he  expected  the  Com- 
pany would  buy  it,  and  supposed  that  the  Company  had  bought 
it  from  the  plaintiffs,  having  himself  proposed  to  do  so  to  the 
plaintiff  Trotter.  If  the  judgment  record  in  a  former  action  which 
was  read  on  the  trial  be  regarded  as  showing  that  the  plaintiffs 
once  claimed  that  they  had  sold  the  articles  to  the  defendants,  the 
entire  record  conclusively  establishes  that  they  had  not 
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The  main  fact  stands,  therefore,  prominent  and  free  from  doubt. 

The  defendants  came  to  the  possession  of  the  plaintiff'  goods, 
and  by  the  plaintiffs'  consent  have  used  them  for  many  ycai-s, 
until  in  fact  they  are  worn  out  or  nearly  so. 

There  is  no  ground  for  saying  that  either  the  possession  or  use 
of  the  property  was  tortious,  for  the  owners  were  consenting  to 
both. 

Upon  this  fact  alone,  if  the  question  arose  between  two  indi- 
viduals, it  would  not  be  doubtful  that  the  party  so  using  the 
other's  property  was  bound  to  pay  what  such  use  was  reasonably 
worth,  unless  it  was  clearly  shown  that  the  permission  to  use  was 
given  and  accepted  without  any  expectation  of  reward  therefor. 

Here  there  was,  on  the  part  of  the  plaintiffs,  and  on  the  part 
of  such  agents  of  the  defendants  a^  are  shown  to  have  been  aware 
of  what  was  done,  an  expectation  that  the  defendants  would  pur- 
chase the  articles ;  so  that  there  is  no  ground  for  saying  that  the 
plaintiffs  or  the  agents  of  the  defendants  at  any  time  supposed 
the  plaintiflfe  were  not  to  receive  an  equivalent  for  the  property. 
No  purchase  having  been  actually  made,  the  property  was  used 
by  the  defendants,  the  plaintiffs  consenting  to  such  use.  * 

It  is,  however,  insisted  that  the  relation  which  the  plaintifis 
bore  to  the  defendants  forbids  the  idea  that  the  defendants  con- 
tracted with  them  to  pay  for  the  use  of  the  property ;  that  if  there 
could  be  no  express  contract,  none  can  be  implied ;  that  the  plain- 
tiffs, by  voluntarily  suffering  their  property  to  be  used  in  commoa 
with  the  property  of  the  defendants,  and  without  any  express 
contract  for  payment,  have  only  confused  their  goods  with  those 
of  the  defendants,  and  must  bear  the  loss,  or,  at  most,  it  should 
be  treated  as  a  voluntary  courtesy,  out  of  which  no  claim  to  com- 
pensation arises. 

The  act  of  incorporation  declares  that  the  Company  (the  defend- 
ants) "shall  be  under  the  control  of  and  be  managed  by  five 
Trustees,  and  the  first  Board  of  Trustees  shall  be  composed  of 
the  following  persons,  viz. :  Jonathan  Trotter,  Elihu  Townsend, 
Nicholas  Dean,  William  Rider,  and  Emory  Rider,  who  shall 
manage  the  affairs  of  this  Company  until  the  third  Monday  of 
January,  a.  d.  1849,  and  until  others  are  elected  in  their  stead." 

In  the  arrangement  of  their  business  under  the  by-laws,  a  mana- 
ger and  assistant  were  to  be  appointed,  who  should  "have  the 
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entire  management  of  the  manufacturing  part  of  the  business, 
under  the  direction  of  the  President,"  &c. 

The  plaintiflfe,  Jonathan  Trotter  and  William  Rider,  were 
appointed,  the"  former  President  and  the  latter  Treasurer  of  the 
Oompany.  Emory  Rider  was  appointed  Factory  Manager  and 
John  Rider  Assistant  Factory  Manager,  and  one  Bellows  was 
appointed  Secretary. 

In  this  state  of  the  organization,  the  articles  in  question  being 
held  by  the  President  and  Treasurer,  as  assignees,  and  being  at 
the  Company's  manufactory  at  Harlem,  it  is  shown  that  the  Com- 
pany had  use  for  the  machinery,  &c.,  (constituting  the  articles 
referred  to,)  for  the  purposes  of  their  manufacturing  department 
Emory  Rider,  the  Managing  Agent  of  the  Company,  (knowing 
that  the  property  was  fbr  sale,  expecting  that  the  Company  would 
bay  it,  and,  indeed,  supposing  at  the  time  that  the  Company  had 
purchased  it  from  the  plaintiffs,  he  having  proposed  to  one  of  the 
plaintiff  that  the  Company  should  do  so,)  took  possession  of  the 
articles  and  used  them  in  the  manufacturing  business  of  the  Com- 
pany— ^the  articles  being  such  as  are  used  in  that  business,  and 
the  Company  having  use  therefor. 

John  Rider,  the  Assistant  Factory  Manager,  was  aware  that  the 
articles  belonged  to  the  plaintiff  as  assignees  of  Goodyear  k 
Ely.  He  was  aware  of  the  use  thereof  in  the  business  of  the 
Company.  Whether  the  Secretary  of  the  Company  (Bellows) 
had  any  knowledge  on  the  subject  does  not  appear. 

Three  of  the  five  Trustees  of  the  Company  under  whose  control 
and  management  it  was,  and  their  Assistant  Factory  Manager, 
knew  the  fact  and  assented  to  it,  and  although  the  other  two 
Trustees  are  not  shown  to  have  been  consulted,  it  is  only  just  to 
presume  that  during  the  eight  years  the  property  remained  in  the 
use  of  the  Company,  they  did  their  duty,  so  far,  at  least  as  to 
mform  themuselves  on  the  subject,  when  nothing  appears  to  have 
been  clandestinely  or  fraudulently  done. 

Having  thus  had  the  beneficial  use  and  enjoyment  of  the  pro- 
perty by  the  owners'  consent ;  there  being  no  evidence  of  any 
expectation  on  the  part  of  any  one  that  such  use  was  gratuitously 
furnished  without  expectation  of  reward,  there  seems  no  good 
reason  why  the  defendants  should  not  pay  the  fiiir  value  of  such 
use.    On  the  contrary,  it  is  obviously  just  that  they  should  pay 
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such  value  unless  there  is  some  principle  of  law  which  deprives 
the  plaintiffs  of  the  power  to  demand  compensation. 

We  perceive  no  rule  of  law  which  prevents  the  agents  of  the 
Company  acting  in  good  faith,  charged  with  the  conduct  of  the 
manufiacturing  department,  making  a  necessary  and  proper  use  of 
the  machinery  in  question,  for  the  purposes  of  the  business,  nierely 
because  it  belongs  at  the  time  to  some  other  officers  or  agents  of 
the  Company.  Had  the  managing  agent  of  the  Company  so 
taken  and  used  the  property  of  a  person  having  no  connection 
with  the  Company,  with  the  owner's  consent,  and  such  use  had 
been  actually  known  to  and  approved  by  several  officers  of  the 
Company  and  acquiesced  in  by  all,  and  had  continued  for  several 
years,  without  dissent  or  objection,  it  would  be  rather  late  to 
raise  the  objection  of  want  of  power  in  such  agent  to  bind  the 
Company  to  pay  a  fair  and  reasonable  compensation  for  such  use. 

How  then  does  the  fact  that  Trotter  k  Rider,  the  owners  of 
the  property,  were  at  the  time  President  and  Treasurer  of  the 
defendants,  affect  the  question? 

In  the  first  place  it  was  not  their  sole  act  The  very  person 
who,  by  express  appointment  of  the  Trustees  under  the  by-laws, 
had  the  "  entire  management  of  the  manu&cturing  business,'^ 
took  the  articles  for  use  and  used  them  for  the  Company,  and  the 
continued  acquiescence  of  the  Company  for  several  years,  so  far 
as  appears  by  any  proo&  given  by  the  defendants,  sufficiently 
indicates  approval,  unless  they  be  assumed  to  have  been  grossly 
inattentive  to  their  duties.  So  that  in  this  aspect  Emory  Rider 
must  either  be  taken  to  have  acted  in  pursuance  of  authority 
sufficient  to  bind  the  Company ;  or  if  his  powers  did  not  extend 
to  the  use  of  machinery  of  a  third  person  under  an  implied  obli- 
gation to  pay  for  such  use,  then  the  continued  use  and  the 
enjoyment  of  the  benefit  thereof  by  the  Company  are  sufficient 
to  amount  to  a  ratification. 

But  secondly.  Viewing  this  transaction  as  the  act  of  the  Presi- 
dent and  Treasurer,  in  connection  with  the  Managing  Agent,  the 
result  is  the  same.  It  may  be  conceded  for  the  purpose  of  this 
present  point,  that  Trotter  or  Trotter  &  Rider  as  assignees,  could 
not  contract  with  Trotter  as  President  of  the  defendants,  nor 
with  Trotter  &  Rider  as  President  and  Treasurer  of  the  defend- 
ants; upon  the  principle  that  no  person  can  make  a  contract 
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with  himfielf,  or  that  an  agent  cannot  bind  his  principal  to  a  con- 
tract with  himsej^  or  that  a  trustee  cannot  bind  the  trust  estate 
by  a  contract  for  the  benefit  of  himself  in  his  own  right  nor  in 
aoy  other  capacity. 

What  follows?  Not  necessarily  that,  when  he  in  good  faith, 
in  the  proper  discharge  of  his  duty,  parts  with  money  or  property 
which  the  parposes  of  the  principal,  or  the  exigencies  of  the 
trust  estate  require,  such  principal  or  such  trust  estate  may  have 
die  use  and  benefit  of  such  money  or  property  without  paying 
or  allowing  any  compensation. 

When  an  agent  or  trustee  so  acting  makes  a  daim,  it  must 
ondoubtedly  appear  that  what  was  done  was  done  in  good  &ith, 
aad  for  the  benefit  of  the  principal  or  of  the  trust  estate.  And 
where  the  nature  of  the  transaction  is  such  as  to  allow  it,  the 
principal  or  the  cestui  que  trust  has  an  option  to  disaffirm. the 
tiausaction  and  restore  the  benefits  derived  therefrom.  But 
moneys  expended  and  property  applied  by  the  agent  in  the  faith- 
fiil  discharge  of  his  duty,  and  for  purposes  within  his  authority, 
must  be  psdd  for  by  the  principal;  and  the  claim  of  the  agent  to 
be  paid  therefor  is  as  clear  as  bis  right  to  require  for  his  services 
what  they  are  reasonably  worth,  or  as  the  right  of  a  third  person 
would  be  from  whom  the  agent  procured  like  property.  It  is 
true  that  the  agent  cannot  by  an  express  contract  fix  the  price 
and  terms,  &c.,  with  himself,  and  therefore  all  he  could  claim 
would  be  the  fiur  value. 

So  here  Trotter  &  Rider  could  not,  on  behalf  of  the  Cbmpany , 
agree  to  pay  Trotter  &  Bider  a  fixed  sum  for  the  use  of  the 
articles  in  question  and  bind  the  Company  to  pay  that  price,  but 
if  the  articles  were  needed  and  were  in  good  &ith  used  for  the 
benefit  of  the  Compa^jiy  in  the  proper  conduct  of  the  business,  we 
have  no  hesitation  in  saying  that  the  Company  was  bound  to 
make  fidr  and  reasonable  compensation  therefor. 

The  various  questions  of  law  urged  upon  our  attention  on  the 
argument  of  the  appeal,  are  chiefly  in  entire  consistency  with 
these  views ;  the  difference  between  our  conclusions  and  the  daim 
of  the  appellants  lies  chiefly  in  determining  what  rules  of  law 
are  applicable  to  the  &cts  proved  and  found. 

It  is  doubtless  true  that  a  corporation  cannot  ratify  an  act  of  its 
agents  which  the  corporation  itself  had  no  power  to  do.  Nor  an 
BoBW.— Vol.  V.  18 
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act  whicli  it  could  only  do  in  a  particular  maimer,  where  that 
mode  is  not  pursued.  This  was  held  by  us  in  Brady  v.  The 
Mayor,  Ac.  (2  Bosw.  R.,  178.) 

But  here  we  perceive  no  want  of  power  in  the  Company  to 
procure  and  use  any  machinery  necessary  for  the  conduct  of  its 
manufacturing  business,  and,  when  so  procured  by  its  agents,  to 
accept,  approve,  or  ratify  the  act  directly  or  by  acquiescence. 

It  is  true  that  the  by-laws  xrequire  that  the  agents  enter  all  the 
business  of  the  Company  in  its  books,  but  their  neglect  to  do  so, 
(however  it  may  subject  the  agents  to  censure  or  to  damages  if 
the  Company  suifer  injury  by  the  neglect,)  does  not  make  the 
act  void. 

So  the  law  will  not  imply  a  contract  where  the  corporation  had 
no  power  to  make  an  express  contract  to  the  same  purport. 
{Brady  v.  The  Mayor,  <fcc.,  supra,  and  Peterson  v.  The  Mayor,  etc., 
17  N.  Y.  R.,  449.)  But  here  no  want  of  power  in  the  corpora- 
tion is  shown,  and  the  procurement  and  use  of  the  property  in 
question  might  be  done  by  the  agents  of  the  corporation  and 
might  be  approved  or  sanctioned  in  any  of  the  modes  in  which 
a  corporation  may  act  in  the  exercise  of  its  ordinary  powers  for 
the  purposes  of  its  legitimate  business. 

The  previous  decision  in  this  case  at  General  Term,  (February 
19,  1859,)  sustains  the.  charge  of  the  Judge  on  the  trial  in  all 
respects  which  relate  to  the  question  of  title  to  the  property 
itself  and  the  circumstances  under  which  the  plaintiff  would  be 
estopped,  to  claim  title  to  the  property. 

The  exception  to  so  much  of  the  charge  as  allows  a  recovery 
for  the  use  of  the  property,  (which  exception  seems  to  proceed  on 
the  idea  that  because  the  use  commenced  more  than  six  years 
before  suit  brought  there  can  be  no  recovery  for  the  use  during 
any  subsequent  years,)  was  not  strenuously  urged  on  the  argu- 
ment. We  perceive  nothing  in  this  part  of  the  charge  of  which 
the  defendant  can  complain.  If  one  has  by  the  consent  of  the 
owner  had  the  use  of  another's  property  for  ten  years,  no  com- 
pensation being  stipulated,  certainly  the  statute  of  limitations,  if 
it  has  barred  the  recovery  of  any  part  of  the  value  ot  the  use, 
cannot  affect  the  liability  for  any  sum  which  has  accrued  within 
the  six  years.  {Davis  v.  Oorton,  adm.,  16  N.  Y.  R.,  255.)  No  part 
of  a  debt  is  barred  by  the  statute  which  if  a  suit  had  been 
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hrooght  six  years  earlier  might  not  then  have  been  collected,  that 

is  to  say,  which  was  not  then  payable. 
The  exceptions  to  the  admission  of  evidence  do  not  seem  to  as 

well  taken. 

The  first  is  to  the  question  put  to  the  factory  manager,  whether, 
at  the  time  the  Company  purchased  from  Bider  &  Brothers,  he 
pointed  out  to  the  President  the  property  held  by  him  and  Bider 
as  assignees? 

This  question  was  proper,  as  tending  to  show  that  that  pro- 
perty was  not,  as  the  defendants  now  claim  it  to  have  been, 
included  in  the  defendants^  purchase  from  Bider  &  Brothers.  A 
similar  observation  may  be  made  of  the  testimony  of  William 
Rider,  that  he  knew  what  the  Company  bought  of  Bider  & 
Brothers,  and  that  that  purchase  did  not  include  the  property 
in  question.  This,  also,  went  directly  to  one  of  the  grounds  of 
defense,  and  tended  directly  to  establish  the  title  of  the  plaintifb 
to  recover  for  the  use  of  the  property. 

The  objections  taken  to  proof  of  the  value  of  the  use  of  the 
property  are  sufficiently  disposed  of  by  what  has  already  been 
said.  In  the  absence  of  an  express  contract  fixing  the  price  of 
the  use,  its  fair  and  reasonable  worth  was  the  measure  of  the 
plaintife'  recovery. 

An  exception  was  also  taken  to  the  ruling  by  which  the  record 
of  a  former  judgment  between  these  parties  was  admitted  in 
evidence.  We  find  nothing  in  the  appellants'  points  in  support  of 
this  exception.  The  record  was  competent  evidence  that  although 
the  defendants  did  not  now  claim  to  have  purchased  the  property 
from  the  plaintiffs,  the  claim  now  in  controversy  was  not  a  stale 
chum  made  after  the  lapse  of  many  years  under  circumstances 
indicating  that  the  plaintifib  were  conscious  either  that  the  pro- 
perty was  included  in  the  sale  of  the  machinery,  &c.,  of  Bider 
4  Brothers,  or  that  there  never  was  any  expectation  on  the  part 
of  either  that  the  defendants  should  make  any  compensation  for 
the  property. 

We  thint  the  order  denying  a  new  trial  was  properly  made, 
and  that  there  was  no  error  committed  on  the  trial. 

The  judgment,  and  the  order  denying  a  new  trial,  must  both  be 
affirmed. 

Judgment  and  order  affirmed,  with  costs. 
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Thaddxus  Wilson,  Plamtiff  and   Respondent,    v.  Ebwabd 
RoBEBTS,  Defendant  and  Appellant 

1.  Where,  by  a  written  and  sealed  contract  between  B  and  C,  6  covenanted 
to  furnish  the  brown  stone  for  eight  houses^  and  set  them  by  a  certain  time, 
for  $2,000,  to  be  paid  in  notes  of  $500  each,  to  be  made  by  R,  and  deli- 
vered as  the  work  progressed,  and  C  agreed  to  pay  therefor  in  such  notes 
accordingly ;  and  C  drew  an  order  on  R  to  deliver  such  notes  to  B  '*  when 
the  stone  is  delivered  according  to  the  contract,  and  at  such  times  as  therein 
stated,"  and  R  afterwards  accepted  such  order  by  an  indorsement  thereon 
signed  by  him,  thus :  "  Accepted  Oct.  17, 1856,"  the  contract  of  R  is  one  to 
answer  for  the  debt  or  default  of  G,  and  the  writing  so  signed  by  him  does 
not  express  the  consideration  thereof,  and  is  void  by  the  statute  of  frauds. 

2.  R,  in  such  a  case,  is  not  bound  to  deliver  his  notes  to  B,  imless  the  latter 
performs  his  contract  according  to  its  terms. 

3.  G  cannot^  in  such  a  case,  extend  the  time  for  B  to  perform  such  contract^ 
without  the  consent  of  R,  without  discharging  R  from  liability. 

(Before  Bobworth,  GL  J.,  and  Woodruff  and  Monorixf,  J.  J.) 
Heard,  June  6 ;  decided,  July  9, 1859. 

This  is  an  appeal  by  the  defendant  from  ft  judgment  against 
him,  entered  on  a  verdict  rendered  on  a  trial  bad  before  Mr.  Jus- 
tice Slosson  and  a  jury,  on  the  14th  of  May,  1868. 

It  was  commenced  on  the  11th  of  April,  1867.  The  complaint 
ayers  that  on  the  16th  of  October,  1866,  Thomas  Beattie  and 
William  H.  Cronk,  by  S.  W.  Cronk,  his  attorney,  entered  into  a 
written  and  sealed  agreement,  by  which  Beattie,  ''for  and  in 
consideration  of  the  covenants  and  agreements  thereinafter  con- 
tained," agreed  to  furnish  and  deliver  the  brown  stone  for  eight 
houses,  and  complete  the  houses  by  the  1st  of  November  then 
next,  for  $2,000,  and  that  Cronk  thereby  covenanted  "  to  pay  for 
the  same  as  follows :  by  delivering  to  said  Beattie  or  his  assigns, 
Edward  Boberts'  (the  defendant's)  notes  at  three  months  from 
their  date,  for  the  said  sum  of  $2,000,  as  follows:"  one  note  for 
$600  when  the  stoops  to  four  houses  are  set;  one  note  for  $600 
when  the  stoops  to  four  more  houses  are  set ;  one  note  for  $600 
when  the  doors  to  four  houses  are  set,  and  the  other  note  for 
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$500  when  the  stone  for  the  eight  houses  is  all  delivered  and 
set 

That  on  or  about  said  15th  of  October,  1856,  Cronk  made 
mi  delivered  to  Seattle  an  order  in  writing  on  said  Roberts, 
reading  thus: 

"October  15, 1856. 
"  Mr.  B.  Roberts  : 

"You  will  please  deliver  to  Thomas  Beattie,  or  order,- the 
notes  specified  in  the  contract  hereto  annexed,  made  this  day 
between  Wm.  H.  Cronk  and  Thomas  Beattie,  when  the  stone  is 
delivered  to  certain  eight  houses,  according  to  the  contract,  and 
at  such  times  as  therein  stated. 

/      "  W.  H.  Cronk,  by  his  attorney,  S.  W.  Cronk." 

That  "  the  defendant  afterwards,  and  on  or  about  the  17th  day 
of  October,  1856,  duly  accepted  in  writing."  That  the  time  for 
Beattie  to  perform  the  contract  was,  afterwards,  with  Roberts' 
assent,  extended  to  the  21st  of  November,  1856,  and  that  Beattie 
completed  it  within  that  time.  That  there  was  a  failure  and 
refosal  to  deliver  the  last  note  for  $600 ;  that  it  was  deliverable 
on  the  1st  of  December,  1856,  and  would  have  been  due  on  the 
4th  of  March,  1867 ;  that  the  defendant  on  that  day  became 
indebted  to  the  said  Beattie  in  the  sum  of  $500 ;  and  that  by 
writmg  made  and  dated  April  10,  1857,  Beattie  assigned  the 
cause  of  action  thus  accruing  to  the  plaintiff,  and  it  prays  judg- 
ment for  $600,  with  interest  from  the  4th  of  March,  1857. 

The  answer  admits  the  making  of  the  contract  between  Beattie 
and  Crouk ;  the  drawing  of  the  order  on  Roberts ;  but  denies 
due  aooeptance  of  it,  and  avers  that  the  a^eceptanoe  was  indorsed 
on  the  order,  and  resids  thus :  '*  New  York,  Oct  17,  1866.  Ac* 
cepted:  Edward  Roberts."  It  denies  that  the  time  for  perform- 
ance by  Beattie  was  extended  by  his  assent  to  November  21, 
1856,  or  that  the  contract  was  performed  by  that  time ;  or  that 
the  fourth  note  was  deliverable  on  the  1st  of  December,  1866 ; 
or  that  tbe  defendant  at  any  time  became  indebted  to  Beattie  in 
any  sum ;  or  that  he  assigned  the  alleged  cause  of  action  to  the 
plaintifil  As  a  second  and  separate  defense,  it  avers  that  the 
allied  acceptance  is  a  promise  to  answer  for  the  debt  or  defietult 
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of  another,  and  that  the  defendant's  written  agreement  does  not 
express  the  consideration  thereof;  and  as  a  further  and  third 
defense,  ayers  that  '^  the  said  alleged  acceptance  was  without  anj 
consideration,  and  is  void." 

At  the  triid,  the  contract  between  Beattie  and  Cronk,  and  the 
order  on  Boberts,  accepted  in  the  form  stated  in  the  answer  of 
the  latter,  were  produced  and  read  in  evidence.  J.  O.  Higgins, 
subscribing  witness  to  the  contract  between  Beattie  and  Cronk, 
testified  that  ''  Beattie  said  he  would  not  furnish  stone  without 
Roberts'  notes ;  he  would  not  sign  that  contract  or  do  work 
without  Roberts  accepted  the  order.  *  *  Beattie  said  he 
would  not  furnish  stone  unless  he  had  the  responsibility  of  Mr. 
Roberts."  "  The  contract  may  not  have  been  signed  on  the  day 
of  its  date ;  it  was  signed  before  Mr.  Roberts  accepted ;  there 
may  have  been  two  or  three  days'  difierence  in  their  dates."  "  I 
think  the  order  was  attached  to  contract  when  delivered  to 
Beattie ;  to  the  best  of  my  recollection,  I  delivered  both  together." 
S.  W.  Cronk,  a  witness  for  plaintiff)  testified  that  he  signed,  as 
attorney  of  Wm.  H.  Cronk,  a  writing  extending  the  time  for 
Beattie  to  perform  his  contract  twenty  days  from  November  1, 
1856 ;  that  this  was  not  done  with  Roberts'  consent ;  and  tiiat 
Beattie  refused  to  sign  such  writing,  saying  he  could  not  per- 
form by  the  20th ;  that  the  original  contract  was  signed  on  the 
16th  of  October,  and  that  Roberts  had  no  interest  in  it ;  that 
^'  Mr.  Beattie  went  on  and  completed  the  stone  work  on  the  9th 
December,  1866;  stone  was  delivered  on  the  8th  of  December; 
it  was  all  set  on  the  9th ;"  and  that  the  witness  had  "  refused  to 
certify  that  the  work  was  completed  by  the  20th  of  November, 
1856." 

There  was  some  evidence  tending  to  show  that  the  reason  why 
the  stone  was  not  all  delivered  on  the  20th,  was,  that  there  was 
no  place  to  dump  it  in  front  of  the  houses  where  it  was  to  be 
delivered. 

The  Judge  was  requested  to  charge  that,  no  consideration  being 
mentioned  in  the  memorandum  signed  by  the  defendant,  it  is 
void;  and, that  an  extension  by  Cronk  of  the  time  for  delivering 
the  stone  made  a  new  contract,  and  discharged  Roberts. 
He  refused  to  charge  either  proposition,  and  the  defendant 
excepted. 
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He  charged  that  the  contract  was  not  within  the  statute  of 
fiands.   To  this  the  defendant  excepted. 

He  also  charged  that)  whatever  Gronk's  rights  might  be,  if 
Beattie  &iled  to  deliver  the  stone  by  the  20th  of  November,  and 
Beattie  had  not  waived  such  de&olt,  it  is  not  a  default  which 
affects  Boberts.    To  this  the  defendant  excepted. 

That "  the  feilure  to  furnish  the  stone  by  the  20th  was  a  default 
which,  in  the  terms  of  the  contract,  does  not  go  to  the  exonera- 
tion of  Roberta."    To  this  the  defendant  excepted. 

That  '^  Cronk  and  Beattie  could  extend  the  time  of  perform- 
ance, but  that  would  be  no  defense  to  Boberts.  Boberts  was  not 
a  surety,  but  an  original  undertaker  for  the  delivery  of  his  own 
notes;  and  this  formed  the  consideration  of  the  entire  agreement 
of  the  plaintiff  to  furnish  the  stone." 

''The  plaintiff,  when  he  has  established  the  delivery  of  the 
stone  and  their  setting,  establishes  a  right  to  recover."  The 
defendant  excepted  to  the  charge  generally. 

The  Jury  found  a  verdict  for  the  plaintiff  for  $542.08.  Judg* 
ment  having  been  entered  on  it,  the  defendant  appealed  to  the 
General  Term. 

JixiMs  S,  L.  (JummiiUj  for  appellant 

L  The  order  on  Roberts  by  Cronk,  and  its  acceptance  by 
Boberts,  is  a  guaranty.  "  A  guaranty  is  an  agreement  not  under 
seal,  whereby  one  person  engages  to  be  answerable  for  the  debt, 
defeult  or  miscarriage  of  another  person."  {Farmer  v.  ffaU,  5 
Denio,  487;  Sogers  v.  Kneeland,  10  Wend.,  220.) 

Ist  The  agreement  is  within  the  statute  of  frauds.  There  was 
a  valid  agreement  on  the  part  of  Cronk  to  pay  these  notes  to 
Beattie,  and  the  obligation  which  this  agreement  imposed  upon 
Cronk  was  not  released  by  Beattie  when  Roberts  accepted  the 
order  of  Cronk  in  &vor  of  Beattie,  but  remained  in  full  force  and 
virtue.  Therefore,  if  Roberts  should  fail  to  deliver  the  notes  to 
Beattie  according  to  the  terms  of  Cronk's  order,  Beattie  could 
hold  Oronk  under  his  agreement. 

2d.  Where  the  whole  credit  is  not  given  to  the  person  who  is 
to  answer  for  another,  and  when  any  portion  of  it  is  given  to  the 
person  for  whom  he  is  to  answer,  the  case  is  within  the  statute, 
and  some  notes,  &c.,  must  be  in  writing.  {Brady  v.  Sackrider^  1 
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Sand.,  514;  Matron  v.  Wharam^  2  Tenn,  80 ;  Rogers  y.  Knedand^ 
10  Wend.,  248;  13  id.,  121.) 

3d.  There  most  be  a  written  memorandam  expressing  the 
consideration,  subscribed  by  the  party  to  be  charged.  {Parker  ▼. 
WUUm,  15  Wend.,  347;  Brewster  v.  J^knce,  4  Seld.,  214,  215; 
BenneU  v.  Pratt,  4  Denio,  286;  Staais  v.  Bowktt,  id.,  569.) 

n.  The  guaranty  of  Roberts  was  without  consideration,  and 
therefore  void. 

1st  It  nowhere  appears  that  Roberts  was  indebted  to  Cronk, 
or  was  bound  to  advunce  his  notes  to  Cronk. 

2d  It  nowhere  appears  that  Roberts  had  any  interest  in  the 
contract  to  furnish  stone  to  the  houses. 

3d.  The  contract  with  Cronk  was  not  executed  in  consideration 
that  Roberts  would  give  this  acceptance ;  the  contract  itself  shows 
the  consideration  on  which  the  stone  was  delivered,  which  was 
the  promise  of  Cronk  to  procure  these  notes,  and  not  of  Roberts 
to  give  them ;  and  no  matter  what  parol  understanding  may 
have  existed,  it  was  merged  in  the  specialty.  {SchermerJwm 
V.  Vanderheydenj  1  John.  R,  140;  AUen  v.  Segrist,  21  Wend., 
628.) 

4th.  The  acceptance  was  not  given  until  Beattie  had  absolutely 
bound  himself  to  deliver  the  stone  by  signing,  sealing  and  deli- 
vering to  Cronk  his  part  of  the  agreement 

5th.  Even  if  Beattie  had  executed  the  agreement  to  furnish 
ihe  stone  on  his  knowledge  that  Roberts  had  accepted  this  order, 
yet  that  would  not  have  been  a  consideration  which  would  have 
supported  this  action  against  Roberts ;  for,  to  be  a  valid  considera- 
tion, it  must  be  "  one  that  is  either  a  benefit  to  the  party  promising, 
or  some  trouble  or  prejudice  to  ihe  party  to  whom  the  promise  is 
madeJ^  (2  Kent,  465,  marg. ;  Jones  v.  Ashbumham,  4  East,  455 ; 
Lent  V.  Ptide^ard,  10  Mass.,  236.) 

Beattie  is  not  a  party  to  this  acceptance,  nor  is  there  any  pre- 
tense tiiat  Roberts  was  benefited  or  Cronk  prejudiced  by  Roberts' 
acceptance. 

m.  If  tiie  acceptance  is  not  void  under  the  statute  of  frauds, 
and  if  there  was  a  valid  consideration,  yet  the  last  note  was  never 
due  on  the  acceptance. 

1st  It  is  a  special  acceptance  to  give  the  notes  if  the  stone  is 
delivered  "according  to  the  contract"    It  nowhere  appears  that 
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the  contract  was  fully  executed  on  Ist  November.    It  was  not 
executed  until  after  20th  of  November  or  1st  of  December. 

2d.  The  contract  was  never  extended  beyond  1st  November. 
The  contract  is  under  seal,  and  could  not  be  extended  except  by 
a  sealed  instrument  The  extension  is  not  under  seal — ^never 
executed  by  Beattie — never  went  into  effect.  {Ddacrotx  v.  BuUo- 
ley,  18  Wend.,  71 ;  Eddy  v.  Oraves,  23  id.,  82 ;  AUen  v.  Jaqaish, 
21  id,  628.) 

Sd  The  so-called  extension,  (and  acceptance  of  the  work  under 
it,)  if  properly  executed  by  Oronk,  being  after  a  breach,  may 
waive  the  liability  of  Beattie  for  damages ;  but  it  is  a  new  agree- 
ment, not  contemplated  by  the  acceptance.  {Ddacroix  v.  Bxdkley^ 
13  Weni,  71 ;  Uddy  v.  Graves,  23  id.,  82 ;  Allen  v.  Jaqutsh,  21 
id.,  628.) 

And  in  ordCT  to  hold  Roberts,  a  new  promise  to  deliver  notes 
under  the  new  agreement  must  be  shown,  but  it  was  not  even 
done  with  his  consent 

lY.  The  claim  of  Beattie  against  Boberts,  even  admitting  a 
valid  one  existed,  is  no  groimd  for  a  recovery  by  the  plaintiff  in 
this  cause,  for  it  has  never  been  assigned ;  it  is  but  a  collateral  to 
the  principal  contract  and  principal  debt,  which  is  the  contract 
of  Beattie  with  Oronk,  and  that  contract  is  owned  by  Beattie, 
and  not  by  the  plaintiff  in  this  cause.  {Jackson,  ex  dem.  Barclay 
and  Bayard  v.  Blodget,,  5  Cow.,  202 ;  Pattison  v.  Hull,  9  id.,  747 ; 
Langden  v.  Bueli,  9  Wend.,  80.) 

v.  The  Judge  erred  in  refusing  to  dismiss  the  complaint 

VL  The  Judge  erred  in  refbsing  to  charge,  as  requested,  **  that 
there  being  no  consideration  mentioned  in  the  memorandum,  it  is 
void" 

VIL  The  Judge  erred  in  refusing  to  charge  "  that  an  extension  / 
of  the  time  by  Cronk  in  which  the  stone  was  to  have  been  deli< 
vered  makes  a  new  contract  and  discharges  Boberts,  unless  hel 
made  a  new  agreement  to  give  the  notes  under  this  extended' 
contract" 

Tin.  The  Judge  erred  in  chai^ging  that  "this  contract  is  not 
within  the  statute  of  frauds." 

DL  The  Judge  also  erred  in  charging  thus:  "If  the  stone  was 
not  all  delivered  by  the  20th,  is  the  defendant  discharged  from 
liability?    This  is  a  question  to  be  determined  by  the  contract 

Bosw.— Vou  V.  14 


106  OASES  m  THE  SUPERIOK  COURT. 

Wilson  y.  Roberta 

itself.  The  defendant's  undertaking  is  to  deliver  to  Beattie  a 
note  for  $600  when  the  stone  is  all  delivered  and  set  to  com- 
plete the  eight  houses.  The  £edlure  to  furnish  the  stone  by  the 
plaintiff  was  a  de£Etult  which,  in  the  terms  of  the  contract,  does 
not  go  to  the  exoneration  of  Eoberts." 

X.  The  Judge  erred  in  charging  that,  ''whatever  rights  it 
might  have  given  Cronk  against  Beattie,  if  he  had  not  waived  it, 
it  is  not  a  default  that  affects  Roberts.  He  could  not  be  called 
on  to  give  his  note  till  the  stone  was  all  delivered  and  set ;  and 
when  that  event  did  take  place,  he  was  bound  by  the  terms  of 
his  agreement  to  give  his  note  whether  the  stone  was  delivered 
by  the  20th  November  or  not." 

B.   W.  Bonney,  for  respondent 

I.  The  rulings  of  the  Judge  at  the  trial,  upon  questions  of 
evidence  raised  by  defendant's  counsel,  were  correct^  and  the 
exceptions  to  such  rulings  are  not  tenable. 

n.  The  motion  by  defendant's  counsel  to  dismiss  the  complaint 
was  properly  denied 

III.  There  was  no  error  in  the  refusal  of  the  Judge  to  charge 
as  requested  by  defendant's  counsel. 

1.  The  agreement  between  Cronk  and  Beattie  and  the  order  on 
Boberts  for  the  notes  in  the  agreement  specified  and  Boberts' 
acceptance  thereof,  were  all  parts  of  and  constituted  one  contract^ 
and  show  a  sufficient  original  agreement  for  good  consideration 
to  deliver  the  notes. 

Boberts  was  an  original  contractor,  and  not  surety  for  Cronk. 
{CP Donnelly.  Smithy  2  E.  D.  Smith,  124;  Lwruard  v.  Mason,  1 
Wend.,  522.) 

2.  An  extension  by  Cronk  of  the  time  for  delivering  the  stone 
could  not  affect  the  undertaking  of  Boberts  to  give  the  notes.  It 
in  no  wise  concerned  or  affected  him.  (4  Barb.,  614,  616.) 

lY.  There  was  no  error  in  the  charge  of  the  Judge  at  the  trial, 
and  none  of  the  exceptions  thereto  are  well  taken. 

1.  The  contract  of  Boberts  is  not  within  the  statute  of  frauds. 
Boberts  was  an  original  contractor,  and  not  a  surety  or  guarantor 
for  Cronk. 

2.  K  the  stone  was  not  all  delivered  by  20th  November,  1856, 
but  was  afterwards  delivered  and  accepted  and  used  by  Cronk, 
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the  de&ult  in  time  would  not,  under  the  circumstances,  exonerate 
fioberts  from  his  obligation  to  give  the  notes. 

Y.  The  exception  to  the  charge  generally  is  not  well  taken ; 
it  is  not  sufficiently  definite  to  be  of  any  avail. 

VL  The  judgment  entered  on  the  verdict  of  the  jury  should 
be  affirmed,  with  costs. 


By  the  Court — ^Bosworth,  Cb.  J.  By  the  contract  of  the 
loth  of  October,  1856,  between  Beattie  and  W.  H.  Cronk,  the 
former  covenanted,  unconditionally,  to  furnish  and  deliver  cer- 
tain kinds  of  stone  for  eight  houses,  and  Cronk  covenanted 
as  unconditionally  to  pay  therefor  $2,000,  in  notes  made 
by  the  defendant  at  three  months  from  their  date;  the  notes 
to  be  delivered  separately  as  specified  in  the  contract  By 
the  obvious  meaning  and  clear  import  of  this  contract,  the 
stone  was  to  be  furnished  to  Cronk;  and  by  the  terms  of  the 
ooQtract  it  is  equally  clear  that  Cronk  covenants  to  pay  the 
contract  price. 

The  complaint  alleges  that  the  order  drawn  by  Cronk  on  the 
defendant  "was  made  and  delivered  to  Beattie"  "on  or  about 
said  15th  day  of  October,  1866,"  "which  order  the  said  defendant 
afterwards^  and  on  or  about  the  17th  day  of  October,  1856,  duly 
accepted  in  writing." 

By  that  order  and  the  defendant's  acceptance  of  it  the  defend- 
ant agreed  to  deliver  to  Beattie  such  notes  as  Cronk  had  cove- 
nanted should  be  delivered  to  him,  when  by  the  terms  of  such 
covenant  Beattie  should  be  entitled  to  demand  them. 

The  liability  of  Cronk  upon  his  covenant  continued  unaffected 
by  the  defendant's  acceptance  of  this  order.  He  remained  liable 
absolutely  and  as  principal. 

In  Brewster  v.  SUenoe^  (4  Seld.,  207,)  the  defendant,  F.  Silence, 
was  sued  as  guarantor  of  "the  payment  of  a  note  made  by 
George  Silence."  The  jury  found  (Sd.)  "That  the  considera- 
tion of  the  note  was  a  pair  of  horses  sold  to  Gteorge  Silence  by 
the  payee  of  the  note,  and  that  a  condition  of  the  sale  was  that 
the  note  should  be  guaranteed  by  the  defendant,  and  that  the 
sale  was  not  consummated  until  after  the  execution  of  the 
guaranty." 
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(4.)  "  That  after  the  execution  of  the  note  and  guaranty,  the 
horses  were  delivered  by  the  payee,  Thompson,  to  Gheorge 
Silence,  who  at  the  same  time  delivered  the  note  and  guaranty  to 
Thompson."  (Id.,  209,  210.) 

In  the  present  case,  the  complaint  treats  Cronk  as  the  principal 
debtor,  as  the  complaint  in  that  case  treated  George  Silence  as 
the  principal  debtor. 

In  that  case  the  defendant  was  held  to  be  not  liable ;  the  pre- 
sent case,  if  not  as  clearly  within  the  statute  of  fhiuds  as  that, 
contains  nothing  which  can  exempt  it  &om  the  operation  of  that 
statute.  It  is  quite  clear  that  the  defendant's  contract  is  colla- 
teral, and  is  an  agreement  to  be  answerable  for  the  debt  or 
default  of  another. 

In  the  case  of  Draper  v.  Snow,  (6  Duer,  662,)  the  complaint 
averred  extrinsic  facts  of  the  same  nature  as  those  attempted  to 
be  proved  in  the  present  case,  and  with  great  fullness  and  pre- 
cision ;  and  on  a  demurrer  to  the  complaint,  judgment  was  given 
for  the  defendant 

The  proof  given  in  the  present  case,  to  the  effect  that  "  Beattie 
said  he  would  not  furnish  stone  without  Roberts'  notes;    he  * 
would  not  sign  that  contract  or  do  work  without  Roberts  accepted 
the  order,"  even  had  it  also  been  proved  that  he  said  this  to 
Roberts  is  wholly  immaterial. 

K  this  was  in  truth  the  consideration  of  Roberts'  acceptance, 
his  acceptance  does  not  express  that,  nor  any  consideration  for 
it,  and  is  therefore  void  by  the  statute  of  frauds. 

There  is  no  averment  in  the  complaint,  nor  any  proof  that,  by 
agreement  between  all  the  parties,  the  stone  was  to  be  the  pro- 
perty of  Roberts  when  furnished.  He  is  not  liable  for  them  as  for 
stone  sold  and  delivered  to  him. 

We  think  Roberts'  agreement  is  an  agreement  to  be  answer- 
able for  the  debt  of  Cronk.  What  was  the  precise  relation 
existing  between  him  and  Cronk,  the  evidence  does  not 
disclose. 

The  consideration  of  it  may  be  that  which  the  testimony 
of  Higgins  was  designed  to  establish.  But  though  that  may  be 
so,  the  order  and  acceptance  when  construed  together  do  not 
express  that  to  be  the  consideration.  And  if  they  do  not  express 
that,   nor  any  other  sufficient  consideration,  then  Brewster  v. 


NEW  YOBK-^rULY,  1869.  109 

Wilflon  Y.  Roberts. 

SHence  and  Draper  v.  Snow  are  conclusive  against  the  de- 
fendant ' 

For  anght  tliat  is  contained  in  the  order  or  in  the  acceptance, 
die  consideration  may  as  well  have  been  some  pecuniary  com- 
pensation paid  to  Eoberts  by  Beattie  or  by  Cronk,  as  that  which 
the  testimony  given  by  Higgins  was  introduced  to  establish.  A 
pecuniary  compensation  paid  by  either,  would  be  consistent  with 
anything  that  is  stated  in  the  defendant's  contract 

A  contract  by  one  person  to  answer  for  the  engagement  of 
another,  in  order  to  satisfy  the  statute  of  firauds,  must  either  state 
the  consideration  of  it  in  direct  and  intelligible  language ;  or  its 
tenns  must  be  such  as  to  import  what  the  precise  consideration 
is,  as  clearly  as  if  formally  stated  in  the  most  direct  and  explicit 
manner.  {Union  Barik  v.  Coster's  Mcrs.,  8  Comst,  204;  Drajper 
V.  iSiow,  6  Duer,  665.) 

Even  if  it  be  true,  as  the  plaintiff  contends,  that  Boberts  "  was 
an  original  contractor,  and  not  a  surety  or  guarantor  for  Cronk," 
then  the  time  within  which  Beattie  was  obliged  to  perform  on 
his  part,  as  a  condition  to  his  right  to  recover,  could  not  be 
enkffged  without  the  consent  of  Boberts.  It  certainly  could  not  I 
be  if  the  defendant's  position  was  that  of  surety. 

This  proposition  is  so  obvious  as  not  to  require  the  citation  of 
anthorities  in  its  support  The  jury  were  instructed  "that  a  &il- 
nie  to  furnish  the  stone  by  the  20th  was  a  default  which,  in  the 
tenns  of  the  contract,  does  not  go  to  the  exoneration  of  Boberts." 
To  this  the  defendant  excepted. 

This  instraction  withdrew  from  the  jury  the  question  whether 
Boberts  had  or  had  not  assented ;  and  by  it  they  were  told  that 
any  default  on  the  part  of  the  plaintiff  was  immaterial.  K  this 
be  80,  then  Boberts  would  be  liable,  though  the  stone  had  not 
been  furnished  until  after  the  lapse  of  one  or  more  years. 

We  think  this  part  of  the  charge  is  clearly  erroneous. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event 

Ordered  accordingly. 

sBm  Churchy.  Brwon,  UN.  Y.B., 816,^89. 
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Boyd,  Plaintiff  and  Respondent,  v.  Foot  &  Cole,  Appellants 
and  Defendants. 

1.  In  the  taking  and  stating  of  an  aooount  between  partners,  in  an  action 
brought  for  that  purpose,  the  mere  fact  that  certain  items  were  charged, 
after  the  dissolution  of  the  firm,  upon  its  books,  to  profit  and  loss,  by  some 
of  the  partners,  is  not  of  itself  prima  fade  evidence  against  the  other  part- 
ners that  they  are  items  of  loss  properly  chargeable  to  the  firm. 

2.  Where,  on  such  a  stating  of  an  account,  it  appears  that  all  of  the  partners, 
except  one  who  withdrew,  continued  the  same  business  in  the  name  of  the 
old  firm,  and,  subsequently  to  the  dissolution,  took  a  judgment  from  a 
dealer  with  the  old  firm  as  security  for  the  whole  sum  then  owing  to  the 
firm,  and  after  that,  settled  with  him  and  gave  him  a  receipt  in  full  Such 
facts  are  prima  facie  evidence  that  they  were  paid  in  full  the  balance  owing 
to  the  old  firm  at  the  time  it' was  dissolved. 

3.  Where  the  capital  contributed  by  the  retiring  partner  consisted  in  part  of 
a  note  made  by  a  third  person,  and  the  continuing  partners  subsequently  . 
recovered  a  judgment  on  such  note,  and  issned  an  execution  which  was 
returned  satisfied,  the  presumption  is  that  the  continuing  partners  collected 
such  judgment 

4.  In  an  action  by  an  assignee  of  one  of  three  co-partners  against  the  other 
two  for  an  accl^anting,  the  defendants  cannot  set  up  as  a  counterclaim  that 
in  a  transaction  between  them,  and  the  retiring  partner  disconnected  from 
the  partnership  business,  they  sold  him  goods  and  took  therefor  the  notes 
of  a  third  person,  which,  on  a  compromise  and  settlement  with  the  latter, 
after  discovering  his  insolvency,  they  surrendered  to  him ;  and  that  they 
were  induced  by  the  fraudulent  representations  of  the  plaintiff's  assgnor  as 
to  the  solvency  and  credit  of  such  third  person  to  take  the  notes,  whereby 
they  were  damaged.  Such  a  cause  of  action  is  not  one  against  the  plain- 
tiff, and  for  that  reason  is  not  a  counterclaim  as  defined  by  the  Code. 

6.  Where,  on  an  accounting  between  partners  in  a  suit  brought  for  that  pur- 
pose, two  of  the  defendants  claim  that  a  note  of  a  third  person  for  $500 
was  contributed  by  the  other  partner,  and  was  credited  to  him  as  so  much 
capital,  and  that  only  $200  of  it  was  paid,  and  that  $300  of  its  amount 
should  be  charged  by  the  Referee  to  such  other  partner,  and  it  is  so  charged, 
the  judgment  will  not  be  reversed  merely  because  the  Referee  received 
incompetent  evidence  tending  to  prove  that  it  had  been  paid  in  full,  as  it 
is  clear  that  receiving  such  evidence  was  not  prejudicial  to  the  defendants. 

0.  On  such  an  accounting  between  partners,  the  defendants  have  the  right  to 
have  each  partnership  transaction  investigated,  and  its  results  embraced  in 
the  account  to  be  stated,  though  there  be  no  specification  of  it,  or  of  the 
facts  in  respect  to  it,  contained  in  the  pleadinga 
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7.  Wbere^  on  each  an  aocoanting,  a  referee  erroneously  refuses  to  allow  to  the 
defendants  the  proper  credit  in  respect  to  a  particular  item,  the  judgment 
win  not  necessarily  be  reversed.  If  the  plaintiff  chooses  to  stipulate  to 
deduct  the  whole  amount  of  the  defendants  claim  in  respect  to  such  item, 
the  Court  will  order  the  deduction  made,  and  affirm  the  judgment  as  to  the 
.     residue.  « 

(Before  BoswortB)  Ch.  J.,  and  Woodrutp  and  Mohcbist,  J.  J.) 
Heard,  June  7th;  decided,  July  9th,  1859. 

This  is  an  appeal  by  Joel  W.  Foot  and  Charles  Cole,  (the 
defendants,)  from  a  judgment  in  favor  of  George  Boyd,  (the 
plaintiff,)  entered  on  the  14th  of  September,  1858,  for  $1,415.79, 
and  costs,  on  the  report  of  Willis  Hall,  Esq.,  as  Referee. 

The  action  was  brought  in  August,  1856,  to  recover  a  balance 
alleged  to  be  due  to  the  plaintiff's  assignor,  Henry  C.  Goodwin, 
as  a  member  of  the  firm  of  Foot  k  Cole,  alleged  to  have  con- 
sisted of  the  defendants  and  of  said  Goodwin,  and  to  have  con- 
tinued from  October  1,  1855,  to  April  1, 1856,  and  to  have  been 
then  dissolved  by  mutual  consent 

The  complaint  states  the  fonnation  of  the  partnership ;  the 
nature  of  its  business ;  its  duration ;  its  dissolution ;  the  stating 
of  an  account  then  between  the  partners ;  the  finding  of  a  balance 
of  $2,319.84  due  to  Goodwin,  and  a  promise  by  the  defendants 
to  pay  it;  an  assignment  on  the  26th  of  June,  1856,  by  Good- 
win, of  such  claim  to  the  plaintiff,  and  prays  judgment  for  that 
sum,  with  interest  from  the  1st  of  April,  1856. 

The  answer  takes  issue  upon  all  the  averments  in  the  com- 
plaint, and  counterclaims  for  three  items,  viz. :  First,  $700  dama- 
ges for  Goodwin's  failure  to  furnish  the  amount  of  capital  which 
he  agreed  to  contribute.  Second,  $835.04  for  goods,  &c.,  deli- 
vered at  Painsville  Mill,  of  which  Goodwin  was  lessee ;  and, 
Aird,  $1,303.60  for  inducing  them,  by  false  representations,  to 
take  notes  made  by  John  S.  Dye  for  that  amount,  which  were 
worthless.  It  also  prays  "  that  an  account  may  be  had  between 
the  said  (Joodwin  and  them,  of  and  concerning  all  his  rights  as 
such  co-partner,  i^  in  fact,  he  be  adjudged  to  have  been  such 
partner." 

The  plaintiff,  by  a  replication,  denied  all  the  allegations  of 
new  matter,  or  by  way  of  counterclaim.  The  Referee  found  that 
there  was  a  partnership ;  that  Goodwin  was  to  have  one-fourth 
of  the  profits,  and  bear  the  like  part  of  the  losses,  and  adjusted 
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the  accounts  on  that  basis,  and  found  the  balance  due  to  Good- 
Y^in,  April  1,  1856,  to  be  $1,204.98,  which,  with  interest  to 
August  15,  1858,  the  date  of  the  Referee's  report,  was  $1,415.79. 

The  defendants  insist,  (assuming  it  to  have  been  correctly 
found  that  there  was  a  partnership,)  that  they  were  entitled  to 
various  credits  in  the  alleged  partnership  accounts  which  the 
Referee  rejected;  and  also  to  two  counterclaims;  and  for  those 
causes  they  appealed.  The  items  omitted  and  claimed  by  the 
defendants,  are  the  Pittstown  Mill  account,  and  $249.94,  $818.73, 
$189.50,  $91.28,  $176.06,  $1,808.50,  $885.04.  None  of  these 
were  allowed  by  the  Referee,  except  $88.25  out  of  the  $249.94. 

The  Referee's  finding,  in  respect  to  the  matter  of  the  second 
and  third  counterclaim,  is  as  follows : 

"  Item  Second — ^$835.04  for  goods,  wares  and  merchandise 
delivered  at  Painsville  Mills. 

"  G-oodwin  was  the  nominal  lessee  of  these  mills,  but  had  no 
actual  interest  in  them,  or  in  running  them,  or  in  their  manage- 
ment. They  were  paper  mills,  and  Goodwin,  before  entering 
into  the  partnership  of  Foot  &  Cole,  did  their  business  in  the 
city ;  that  is,  sent  them  rags,  and  received  their  paper  for  sale 
on  commission.  On  forming  that  partnership,  he  closed  bis 
accounts,  in  his  individual  name,  with  the  mills,  up  to  the  1st  of 
October,  1855,  and  the  business  of  the  mills,  which  was  consi- 
dered valuable,  and  was  an  inducement  to  forming  the  partner- 
ship, was  conducted  after  that  date  by  the  concern  of  Foot  & 
Cole,  in  the  firm  nama  The  party  who  was  in  possession,  run- 
ning the  mills,  received  the  goods  fix)m  the  concern  of  Foot  & 
Cole,  and  was  called  upon  by  them  to  pay  the  account  against 
the  mills. 

"  The  Referee  is  of  opinion  that  the  transactions  of  the  Pains- 
ville Mills  were  on  account  of  the  partnership,  and  that  Goodwin 
is  not  chargeable,  except  for  one-fourth  of  the  loss,  $208.76. 

"  Item  Third— $1,808.50.    Notes  of  John  S.  Dye. 

"  Without  entering  into  the  question  whether  Goodwin  was 
ever  liable  for  these  notes,  it  is  sufficient  that  on  the  10th  of 
September,  1857,  Foot  &  Cole,  for  valuable  consideration,  gave 
up  these  notes  to  the  said  Dye,  and  gave  him  a  receipt  in  full  of 
all  demands  to  that  date. 

"  This  item  cannot  be  allowed," 
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The  ficts  in  respect  to  the  other  items,  which  the  defendants 
daim  were  erroneously  rejected,  suflBciently  appear  in  the  opinion 
of  the  Ck)iirt,  as  does  also  the  matter  in  respect  to  two  exceptions 
taken  by  the  defendants  during  the  trial. 

Daoid  Dudley  FKdd,  for  appellants. 

L  There  were  two  exceptions,  both  of  which  were  well  taken. 
(These  are  noticed  in  the  opinion  of  the  Court.) 

IL  Assuming  that  the  defendants  and  Goodwin  were  partners 
for  a  time,  and  that  the  accounts  between  them  are  to  be  adjusted 
on  that  basis,  there  are  various  credits  to  them,  as  charges  to  Good- 
win,  which  should  have  been  made,  and  which  are  specified  in 
the  following  subdivisions : 

1.  Groodwin  should  have  been  charged  with  one-fourth  of  the 
loss  on  the  Pittstown  Mill.  This  mill  was  purchased  while  Good- 
win was  with  Foot  &  Cole,  and  at  his  suggestion,  for  $1,600,  the 
whole  of  which  has  been  lost  The  Referee  rejected  this  item, 
becaose  not  specified  in  the  answer  as  a  counterclaim.  Clearly, 
that  was  not  necessary.  The  transaction  entered  into  the  accounts 
between  the  alleged  partners,  and  the  loss  in  it,  should  be  charged 
one-fourth  to  plaintiff. 

2.  Goodwin  should  have  been  charged  one-fourth  of  the  items 
in  the  profits  and  loss  account  on  page  56,  amounting  to  $999.76, 
one-fourth  being  $249.44. 

3.  Goodwin  should  also  have  been  charged  with  one-fourth  of 
the  loss  on  J.  S.  Dye's  account,  accrued  while  Goodwin  was  with 
Foot  k  Cole,  $394.95 ;  in  the  Catskill  Mill  account,  $558.85 ;  in 
Beuwee's  account,  $1,274.93. 

The  account,  with  the  foregoing  corrections,  would  show  a 
balance  of  only  $81.94  in  the  plaintiff's  favor. 

in.  Against  the  foregoing  balance  there  should  have  b^en 
charged  two  independent  items,  by  way  of  counterclaim,  as  fol- 
lows: 

1.  The  plaintiff  should  have  been  charged  with  the  notes  of 
Dye,  amounting  to  $1,308.50.  The  defendants  sold  to  the  plain- 
tiff; on  the  12th  of  September,  1855,  goods  to  the  amount  of  these 
notes ;  and  the  plaintiflf  induced  the  defendant  to  receive  Dye's 
notes  for  the  goods  they  sold,  representing  them  as  good,  when 
they  were,  in  fact,  worthless.    The  goods  were  charged  to  Good- 

Bosw.— Vol.  V.  15 
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win  in  the  books  of  Foot  &  Cole,  and  so  stood  on  the  books 
while  Goodwin  was  there.  The  only  questions  then  ar«,  Ist, 
whether  Dye's  notes  were  received  as  absolute  payment ;  and 
2d,  if  they  were,  whether  Goodwin,  by  misrepresentation,  induced 
Foot  &  Cole  to  take  them.  His  own  account  of  the  transaction 
is  clearly  disproved.  There  is  no  evidence  that  the  notes  were 
received  under  an  agreement  that  they  should  be  taken  as  pay- 
ment There  is,  besides,  abundant  evidence  of  Goodwin's  mis- 
representations. 

2.  The  debt  against  the  Painsville  Mill  should  have  been 
charged  to  Goodwin.  He  had  a  lease  of  that  mill,  and  was  run- 
ing  it  on  his  own  account,  and  represented  to  Foot  &  Cole  that 
it  would  be  a  great  advantage  to  their  concern.  Foot  &  Cole 
sold  goods  to  that  mill,  and  charged  them  to  ^^  Painsville  Mill, 
H.  C.  Goodwin.  D.  P.  Squires,  Agent."  The  loss  was  charged 
to  Goodwin  in  the  books  while  he  was  there.  Goodwin's  state- 
ment is  disproved  by  the  other  witnesses.  Charging  these  two 
items,  there  would  be  a  large  balance  in  the  defendants'  favor. 

IV.  K  the  testimony,  in  respect  to  the  purchase  of  the  Pitts- 
town  Mill,  should  bethought  imperfect,  the  reason  is,  the  Referee's 
ruling  that  it  was  impertinent.  The  defendants  excepted  to  that 
ruling,  and  for  that  cause,  if  there  was  no  other,  the  report  should 
be  set  aside,  and  a  new  trial  ordered.  The  item  insisted  on  was 
not  a  counterclaim,  but  an  item  in  the  partnership  account  as 
much  as  any  other. 

Chauncey  Shaffer^  for  respondent 

This  is  an  action  to  recover  a  balance  of  $2,819.84,  found  due 
to  the  plaintiffs  assignor,  Henry  C.  Goodwin,  on  the  occasion  of 
his  selling  out  his  interest  in  and  retiring  from  the  firm  of  "  Foot 
k  Cole."  From  the  agreement  proved,  it  appears  that  Foot  &  Cole 
were  to  receive  three-fourths  of  the  profits,  (if  any,)  and  (Jood- 
win  one-fourth  part  thereof;  that  in  the  same  proportion  the 
losses  (if  any)  were  to  be  borne. 

The  answer  sets  up  several  matters  of  defense,  by  way  of 
counterclaim ;  but  as  the  issues  are  all  noticed  in  the  Referee's 
report,  no  further  notice  of  them  is  required  here.  The  whole 
case  seems  to  resolve  itself  into  questions  of  fact,  upon  which  the 
Referee  has  already  passed. 
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The  defendants  have  taken. only  two  exceptions. 
L  The  fiiBt  exception  appears  to  have  been  taken  unnecessa- 
rily, as 

1.  The  evidence  sought  for  by  the  defendants  was  not  admis- 
sible, bat 

2.  It  was  received  by  the  Referee  as  evidence  for  the  defend- 
ants, and  after  it  was  so  received,  the  defendants  excepted. 

n.  The  second  exception  is  not  well  taken,  because  it  was  not 
hearsay  evidence — ^it  is  merely  a  history  of  the  note  of  $500, 
marked  exhibit  J.  The  only  material  point  was  established  by 
the  testimony  of  the  witness  before  he  produced  the  note ;  and, 
moreover,  no  objection  was  made  in  time.  After  evidence  is 
received  without  objection,  the  only  means  of  getting  it  out  of 
the  case  is  by  a  motion  to  strike  it  out 

nL  The  conclusions  of  fiict  found  by  the  Referee  are  sustained 
by  the  evidence ;  and  the  principles  of  law  applied  to  those  con- 
closioDS  are  elementary.  Every  doubt  has  most  scrupulously 
enured  to  the  benefit  of  the  defendants. 

lY.  If  the  Court  shall  be  of  the  opinion  that  any  error  has 
been  committed  by  the  Referee,  and  that  such  error  can  be  cor- 
rected by  deductions,  we  request  that  the  proper  deductions 
should  be  made,  and  the  judgment  affirmed  as  to  the  residue, 
instead  of  granting  a  new  trial. 

By  the  C!ourt— Bosworth,  Ch.  J.  The  Referee  has  found 
that  Henry  C.  Goodwin,  the  plaintiff's  assignor,  and  the  defend- 
ants, were  partners,  under  the  name  of  Foot  &  Cole,  from  the  1st 
of  October,  1855,  to  the  1st  of  April,  1856.  The  Referee  has  also 
found  that  the  sum  of  $1,415.79  was  due,  at  the  date  of  his  report, 
from  the  defendants  to  the  plaintiff,  upon  a  just  statement  of  the 
aooounts  between  the  partners.  The  defendants  do  not  seek  to 
disturb  the  decision  that  Goodwin  and  Foot  and  Cole  were  part- 
ners. • 

They  complain  that  two  counterclaims  which  they  set  up  were 
lejected,  and  that  they  were  not  allowed  certain  credits ;  and  to 
obtain  a  correction  of  the  errors  alleged  in  these  respects,  they 
have  appealed  from  the  judgment  entered  on  the  report  of  the 
Befieree. 


116  OASES  IN  THE  SUPEBIOR  COURT. 

Bojd  y.  Foot  ft  Cole. 

As  to  the  items  of  credit  claimed  by  the  appellants;  and, 

First  The  item  of  $249.94. 

Of  the  items  composing  this  aggregate,  three,  viz.,  $61.22, 
$68.80,  and  $28,  were  allowed:  the  total  is  $158.02,  and  one- 
quarter  is  $88.26.  Proof  of  these  items  was  fiimished  beyond 
the  fact  that  they  were  charged  to  profit  and  loss  after  the  firm 
was  dissolved.  Of  the  remaining  items  composing  such  aggre- 
gate, no  evidence,  beyond  that  fact,  was  furnished.  The  making 
of  such  entries,  after  the  firm  was  dissolved,  is  not,  of  itself,  and 
without  further  proof,  prima  facie  evidence  that  they  are  items  of 
loss  properly  chargeable  to  the  firm. 

Second.  The  item  of  $818.78,  being  one-quarter  of  balance  due 
from  Z.  Reuwee,  December  24,  1856.  The  balance  then  due  was 
$1,274.98.  There  is  nothing  in  the  evidence  tending  to  show 
that  this  balance  arose  from,  or  is  affected  by,  sales  made  between 
the  1st  of  October,  1855,  and  the  1st  of  April,  1856,  unless  the 
fisujts,  that  the  balance  due  from  Reuwee  October  1, 1855,  (when 
Groodwin  became  a  partner,)  was  $8,686.47,  and  the  balance  due 
when  Goodwin  left  was  $1,274.98,  tend  to  show  it  This  is  not 
enough  to  demonstrate  that  the  Referee  erred. 

Third.  The  item  of  $189.59,  being  one-quarter  of  an  account 
against  the  Catskill  Mill  for  $558.85. 

This  account  commenced  in  June,  1855,  and  ended  January  1, 
1857.  While  Gk>odwin  was  in  the  concern,  the  firm  sold  to  the 
amount  of  $1,526.92,  and  received  $1,969.48.  The  amount  of 
debits,  or  of  credits,  subsequent  t(l  the  1st  of  April,  1856,  and 
prior  to  January  1, 1857,  does  noi^*  appear.  Without  the  dates 
of  the  several  items  of  debt  and  ctedit,  subsequent  to  the  1st  of 
October,  1855,  we  cannot  see  clearly  that  the  Referee  erred  in 
rejecting  this  item. 

F<mrih.  The  item  of  $91.28,  one-quarter  of  balance  of  $864. 
92,  alleged  to  be  due  from  John  S.  Dye.  It  appears  that,  on 
the  29th  of  December,  1855,  Dye  confessed  a  judgment  for 
$1,619,  as  security  for  what  he  then  owed  Foot  k  Cole.  It  does 
not  appear  that  the  $864.92  was  not  included  in  it  And  it  does 
appear  that,  on  the  10th  of  September,  1857,  the  defendants  8e^ 
tied  with  Dye  all  demands  to  that  date,  in  full,  and  gave  a  receipt 
to  that  eflFect  This  is  sufiicient  to  justify  the  disallowance  of 
this  claim. 
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Ftftk.  The  item  of  $176.06,  amount  of  Porter's  note,  forming 
put  of  the  capital  contributed  by  Goodwin. 

It  was  proyed  that  an  execution,  issued  on  a  judgment  reco- 
vered bj  Foot  &  Cole  on  this  note,  was  returned  satisfied.  The 
presumption  is  that  the  judgment  was  recovered,  and  that  the 
money  collected  on  the  execution  was  received  by  Foot  &  Cole. 
The  claim  to  be  allowed  this  item  was  properly  rejected. 
SxA.  The  item,  "Bills  recv.  Dye's  notes,  $1,803.50." 
The  ground  on  which  the  Beferee  placed  his  rejection  of  this 
daim  is  tenable,  and  is  alone  sufficient  to  uphold  his  decision. 
If  he  believed  the  testimony  of  Goodwin  as  to  the  origin  of  the 
notes  and  the  circumstances  under  which  they  were  made,  the 
eJaim  might  also  have  been  rejected  on  other  grounds. 

The  Beferee  has  not  found  whether  Gtx)dwin  induced  Foot  k 
Cole,  by  fidse  and  fraudulent  representations,  to  take,  these  notes. 
If  he  might  have  found  that  they  made  a  sale  to  Goodwin,  as 
purchaser  and  prindpal,  and  took  these  notes  by  reason  of  his 
fraudulent  representations,  it  may  be  true  that  the  mere  fact  that 
they  canceled  and  surrendered  the  notes  for  a  valuable  conside- 
ration would  not  be  a  bar  to  this  claim,  although  they  were  can- 
celed for  less  than  their  fSace,  if  aU  was  obtained  for  them  that 
they  were  worth. 

But,  if  we  assume  that,  on  such  a  state  of  facts,  they  might 
retain  the  notes  and  sue  Gtxxlwin  for  the  damages  sustained  by 
the  fraud,  yet,  as  against  his  assignee  of  the  balance  due  on  an 
acoounting  between  the  partners,  it  is  not  obvious  on  what  ground 
the^  could  set  up,  as  a  counterclaim^  a  cause  of  action  against 
Goodwin  growing  out  of  his  fraudulent  representations  in  a  trans- 
action disconnected  from  the  partnership  business.  It  is  not  a 
cause  of  action  against  the  present  plidnti£  That  objection  is 
insuperable,  and  makes  it  impossible  for  the  defendants  to  recover 
on  that  counterclaim — assuming  the  hct  to  be  correctly  found, 
that  they  have  canceled  and  surrendered  the  notes  to  Dye  for  a 
valuable  consideration. 

With  that  fiust  existing,  however  the  other  fiicts  might  properly 
be  found,  their  only  remedy  (if  any)  is  an  action  against  Good- 
mi  for  the  damages  caus^  by  his  fraud ;  and  that  cannot  be 
nuule  a  counterclaim  against  Boyd,  the  present  plaintiff. 
Seuenth.  "The  debt  against  the  Painsville  MUl,  $885.04" 
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The  finding  of  the  Referee,  that  this  debt  was  a  debt  owing  to 
the  firm  by  the  person  running  the  mills,  and  not  by  Ooodwin 
personally,  is,  in  our  opinion,  warranted  by  the  evidence.  .  We 
are  not  justified  in  holding  that  it  is  contrary  to  the  evidence. 
The  Referee  has  charged  Goodwin,  and  Boyd  as  his  assignee, 
with  one-fourth  of  this  claim.  This  is  conceded  to  be  correct, 
provided  it  be  assumed,  or  must  be  held,  that  Goodwin  is  not 
liable  for  the  debt  as  principal 

These  views  dispose  of  all  questions  made  by  the  appellants 
on  the  appeal,  except  those  connected  with  two  exceptions  taken 
during  the  progress  of  the  trials  and  which  two  are  the  only 
exceptions  taken  during  the  trial  to  which  our  attention  was 
directed  on  the  argument,  or  which  are  noticed  in  the  points  of 
the  appellants. 

The  exception  taken  to  certain  evidence  of  GtxKlwin,  as  being 
"  hearsay,"  may  be  dismissed  with  the  remark  that  the  evidence 
objected  to  could  not  possibly  have  prejudiced  the  defendants. 
It  related  to  the  question  whether  a  note  dated  October  8,  1855, 
for  $500,  made  by  McG^  and  Mitchell,  had  been  paid.  This 
note  had  been  contributed  by  and  credited  to  Goodwin  as  cap- 
ital. 

The  witness  on  behalf  of  the  defendants  testified  that  $200 
only  of  its  amount  had  been  paid;  that  it  was  compromised  for 
forty  cents  on  the  dollar,  the  makers  having  &iled.  This  was 
the  fEtct,  as  the  defendants  sought  to  prove  it  The  Referee 
charged  against  Goodwin  the  $800,  by  reason  of  the  failure  of 
McGee  and  Mitchell,  and  the  acceptance  of  $200  from  them  as  a 
compromise  of  the  $500. 

Hence,  it  is  evident  that  the  ddendants  had  all  the  allowance 
made  to  them  which,  by  any  possibility,  could  have  been  made, 
if  no  testimony  had  been  given  by  Goodwin  in  respect  to  this 
item. 

The  only  remaining  exception  was  taken  to  the  decision,  that 
testimony  in  relation  to  the  purchase  of  the  Pittstown  Mill  was 
impertinent  "  as  the  matter  is  not  specified  as  a  counterclaim  in 
the  pleadings." 

The  defendants  were  apparently  attempting  to  prove  that  this 
purchase  was  a  partnership  transaction.  If  it  was,  it  was  a  pro- 
per item  to  be  established,  and  the  defendants  were  entitled  to  be 
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allowed  such  sum  as  would  be  just  with  reference  to  its  actual 
resalts. 

The  direct  examination  of  Cole  tended  to  show  that  the  pur- 
cbase  was  on  account  of  the  firm  of  Foot  &  Cole,  while  Goodwin 
was  a  member  of  it  His  cross-examination  had  weakened  some- 
what the  force  of  his  evidence  on  the  direct  examination,  when 
die  Referee  (apparently)  arrested  the  examination  and  excluded 
the  evidence  in  relation  to  this  claim,  on  the  ground  that  it  was 
impertinent;  and  impertinent  because  the  claim  had  not  been  set 
up  in  the  pleadings  as  a  counterclaim. 

If  the  appellants  were  precluded,  on  this  ground,  from  giving 
evidence  to  establish  the  fact  that  this  mill  was  purchased  for  the 
firm  with  the  assent  of  all  of  its  members,  the  decision  was  erro- 
neous. 

In  the  view  which  we  iake  of  the  decision  made,  the  Referee 
interposed  while  Cole  was  under  examination  in  respect  to  this 
item,  and  expressed  the  opinion  and  decided  that  all  testimony 
on  this  point  was  impertinent,  because  the  matter  was  not  pleaded 
as  a  counterclaim.    To  this  decision  the  defendants  excepted. 

It  is  indeed  true  that  a  full  investigation  of  the  matter  may 
result  in  proof  that  the  purchase  was  not  made  for  and  on 
account  of  the  firm. 

But  that  consideration  does  not  meet  the  difficulty  created  by 
the  Referee's  decision.  That  decision  precluded  the  defendants 
from  proving  (however  satisfactory  the  evidence  which  they  were 
prepaj^  and  desired  to  give  in  that  behalf)  that  it  was  a  co-part- 
nership purchase,  and  that  they  were  entitled  to  a  deduction  by 
reason  of  it  It  precluded  them  from  proving  these  facts  on  the 
ground  that  the  matter  was  not  pleaded  as  a  counterclaim. 

It  is  not  a  counterclaim,  but  is  one  of  the  several  partnership 
transactions,  if  the  supposed  facts  do  in  truth  exist 

Bat  we  think  it  unnecessary  to  grant  a  new  trial,  if  the 
plaintiff  will  consent  to  a  deduction  of  the  whole  allowance 
claimed  by  reason  of  this  matter. 

The  direct  examination  of  Charles  Cole  on  this  point  presents 
the  precise  claim  which  the  defendants  make  in  this  behalf,  and 
its  nature  and  extent  His  testimony  is  that  "  there  are  debts 
unpaid  contracted  when  Goodwin  was  with  us ;  we  bought  for 
$1,500  a  mill  at  Pittstown,  N.  Y.,  on  which  was  a  mortgage  of 
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$8,000,  on  which  we  paid  10  per  cent,  the  balance^'  ($lj360)  "is 
still  due  and  the  parties  claim  payment  of  us ;  we  have  been 
unable  to  sell  this  property,  although  we  have  made  great  eJOTorts ; 
it  is  now  in  the  hands  of  a  Receiver  and  I  have  been  notified  that 
it  will  be  sold  on  our  account." 

This  is  the  whole  evidence  given  in  relation  to  the  nature  and 
extent  of  the  claim.  It  is  the  only  statement  respecting  it  found 
in  the  printed  Case. 

The  appellants'  printed  points  state  that  "  Goodwin  should 
have  been  charged  with  one-fourth  of  the  loss  on  the  Pittstown 
MiU.  This  mill  was  purchased  while  Goodwin  was  with  Foot  & 
Cole,  and  at  his  suggestion,  for  $1,600,  the  whole  of  which  has 
been  lost"  *  *  "  The  transaction  entered  into  the  acoounts 
between  the  alleged  partners,  and  the  loss  on  it  should  be  charged 
one-fourth  to  the  plaintiflf." 

The  claim,  as  here  made,  in  the  broadest  construction  which 
can  be  given  to  the  language  in  which  it  is  stated,  is  one-fourth 
of  $1,500  and  interest  from  the  time  of  the  purchase.  The  pur- 
chase could  not  have  been  made  earlier  than  the  1st  of  October, 
1856,  the  day  the  partnership  was  formed.  If,  therefore, 
$875  with  interest  &om  that  date  be  deducted,  the  defend- 
ants will  be  allowed  the  utmost  they  can  pretend  to  have 
claimed. 

Allowing  this  will  allow  more  than  a  fair  construction  of  the 
language  used  may  be  thought  to  claim.  The  10  per  cent  paid 
down,  (viz. :  $150,)  if  the  matter  was  deemed  and  treated  as  a  part^ 
nership  transaction  at  the  time,  would  naturally  be  charged  to 
the  firm  when  it  was  paid.  K  that  was  done,  they  have  been 
allowed  already  one-quarter  of  that  in  the  accounts  as  kept  by 
the  partners. 

So  too,  if  the  property  shall  seU  for  any  sum  over  and  above 
the  mortgage  upon  it,  the  loss  will  be  only  the  difference  between 
that  excess  and  $1,600. 

Hence  if  the  plaintiff,  rather  than  submit  to  the  delay  and 
expenses  incident  to  a  new  trial,  will  stipulate  to  deduct  from  the 
balance  found  by  the  Referee  $876  and  interest  thereon  from 
October  1,  1866,  to  the  date  of  the  report,  the  judgment  as  a 
judgment  entered  on  a  report  for  the  true  balance  arising  on 
such  a  correction,  may  be  affirmed.    In  that  event  it  will  be 
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affirmed  without  ooetB  of  tlie  appeal  to  either  pfurty,  as  it  will,  in 
substance,  be  afl&nned  in  part  and  reversed  in  part 

The  decision  in  Moffet  y.  Sacbett,  (18  N.  Y.  B.,  622,)  in  our 
▼iew  of  it^  does  not  prevent  oar  making  this  disposition  of  the 
appeal ;  we  do  not  undertake  to  decide,  upon  conflicting  or  uncer- 
tain evidence,  how  much  was  lost  by  this  transaction,  but  allow 
to  the  defendants  the  whole  amount  of  their  daim  in  this 
behalf/ 

If  the  plaintiff  does  not  choose  to  make  such  a  deduction,  the 
jadgment  must  be  reversed  and  a  new  trial  granted,  with  costs 
to  abide  the  event 

Ordered  accordingly. 


BoBERT  D.  Andebson  and  FREDERICK:  E.  Houghton,  Plaintiffs 
and  Respondents,  v.  Akastasius  Nicholas,  Defendant  and 
Appellant 

L  One  who  has  either  tortiouslj  or  feloniously,  without  the  knowledge  or 
ooQsent  of  the  owner,  obtained  the  possession  of  a  certificate  of  stock  hav- 
ing a  power  of  attorney  in  blank  annexed  thereto,  cannot  confer  title  on  a 
third  person  by  selling  and  delivering  the  same  for  a  valuable  consideration, 
slthoQ^  the  purchaser  acts  in  good  faith,  believing  he  is  dealing  with  one 
who  owns  or  has  due  authority  to  sell  the  stock. 

2.  One  who  receives  such  a  certificate  and  power,  and  sells  the  same  or  causes 
the  same  to  be  sold,  by  direction  of  one  whom  he  supposes  to  be  the  owner 
or  to  have  due  authority,  is  liable  to  the  actual  owner  for  a  conversion  of 
the  stock,  notwithstanding  he  has  paid  over  the  proceeds  to  the  person 
employing  bim. 

3.  One  who  deals  with  or  disposes  of  the  personal  property  of  another  (the 
same  not  being  negotiable  paper)  must  see  to  it  that  he  acts  by  the  autho- 
rity of  some  one  who  has  power  sufficient  to  warrant  such  dealing  or  dis- 
position. 

(Before  Boswobth,  GL  J.,  and  Woodruff  apd  Momoribf,  J.  J.) 
Heard,  June  9th;  decided,  July  9th,  1869. 

This  is  an  appeal  by  the  defendant  from  a  jadgment  entered 
on  the  report  of  M.  B.  Maclay,  Esq.,  as  Referee. 

1  See  CkouUam  t.  Ott^dam,  (21 N.  T.  B.,  119, 18B,)  afliming  the  like  order  of  this  CoarU 

Rbpobtbii. 

Bos w.— Vol.  V.  16 
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The  action  was.  brought  to  recover  the  value  of  twenty  shares 
of  stock  of  the  American  Ghiano  Company,  which  had  been 
wrongfully  taken  from  the  plaintiJBfe'  possession  by  the  son  of 
one  of  the  plaintifEs,  and  delivered,  disposed  of,  or  pretended  to 
be  sold  to  tlie  defendant;  a  demand  of  the  stock  by  the  plaintiff, 
and  refusal  to  deliver  was  alleged,  and  a  conversion  thereof  by 
the  defendant  to  his  own  use. 

The  defendant's  answer  put  in  issue  all  the  allegations  in  the 
complaint 

The  Referee  found,  first,  "  That  the  plaintiflGs  were  possessed 
of  and  owned,  as  partners,  twenty  shares  of  the  capital  stock  of 
the  American  Guano  Company ;  and  that  on  or  about  the  25tli 
day  of  October,  1858,  one  Alexander  H.  Anderson,  a  son  of  the 
plaintiff,  Bobert  D.  Anderson,  and  a  minor  of  the  age  of  about 
sixteen  years,  without  the  leave,  permission,  authority  or  know- 
ledge of  plaintiflBs,  or  either  of  them,  wrongfully  took  said  twenty 
shares  of  stock  out  of  the  possession  of  the  plaintiffs. 

"  Second.  That  the  said  twenty  shares  so  taken  were  in  one 
certificate,  and  were  in  all  respects,  except  as  to  the  number  of 
shares  and  the  number  of  the  certificate,  like  the  following: 

"  No.  782.  One  Share. 

"American  Guano  Company. 

"  This  is  to  certify  that  A.  G.  Benson,  President,  of  New  York, 
is  entitled  to  one  share  in  the  capital  stock  of  the  American' 
Guano  Company,  standing  in  his  name,  and  transferable  on  the 
books  of  said  Company  only  upon  surrender  of  this  certificate 
by  the  said  A.  G.  Benson,  President,  or  his  attorney. 

"New  York,  7th  January,  1856. 

"  A.  G.  Benson,  President 

"  Jos.  L.  Wtckoff,  Treasurer. 

"  (Indorsed.) 

"  Know  all  men  by  these  presents,  that 

for  value  received,  do  hereby  constitute  and 

appoint to  be true 

and  lawful  attorney  for and  in name 

and  stead  to  sell,  assign  and  transfer  unto 
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shares  in  the  capital  stock  of  the  American 

Guano  Companj,  standing  in name  on  the  books  of 

add  Company. 

"  In  witness  whereof have  hereunto  set hand 

and  seal  this day  of one  thousand  eight  hundred 

and 

"A.  G.  Benson  President     [l.  s.] 

"Witness  present,  Abthub  Benson. 

"  Third,  That  the  said  stock  was  not  spld  and  disposed  of  to 
the  defendant ;  but  that  said  Alexander,  on  or  about  the  said 
25tli  of  October,  1858,  offered  to  dispose  of  said  twenty  shares 
of  stock  to  the  defendant ;  that  the  defendant  offered  said  Alex- 
ander $3  per  share  for  the  same,  which  amount  said  Alexander 
at  first  revised  to  take,  but  almost  immediately  afterwards  agreed 
to  accept,  and  so  stated  to  the  defendant,  and  that,  thereupon, 
defendant  took  said  stock  from  said  Alexander,  went  out  to 
inquire  about  the  same ;  and,  upon  returning  to  his  office,  find- 
ing several  persons  waiting  in  the  back  room  to  do  business  with 
him,  he  stated  to  his  clerk,  George  M.  Bowen,  that  it  was  all 
right,  and  that  he  might  do  as  he  pleased  about  buying  it,  and 
thereupon  handed  said  certificate  of  twenty  shares  to  his  i^aid 
derk,  and  thereupon  the  said  clerk  closed  the  transaction  with 
the  said  Alexander,  by  paying  him  $3  per  share,  and  retaining 
the  said  twenty  shares  of  stock. 

"  Fourth,  That  at  no  time  prior  to  the  commencement  of  this 
suit  was  any  intimation  made  to  either  of  the  plaintiffs  that  said 
clerk  had  ever  had  any  interest  in  said  stock ;  and  that  no  part 
of  said  $60,  received  by  said  Alexander,  was  received  by  or 
went  to  the  benefit  of  said  plaintiffs,  or  either  of  them. 

^^  Fifth.  That  shortly  thereafter  the  said  Bowen  delivered  said 
stock  to  the  defendant  to  sell  for  him. 

"  Sxih.  That  the  defendant  thereupon  caused  said  stock  to  be 
sold  in  his  own  name,  by  H.  T.  Morgan  &  Co.,  brokers,  at  the 
stock  board,  on  the  next  day  after  same  was  obtained  as  afore- 
said, of  said  Alexander,  for  $7  per  share ;  received  the  proceeds 
of  the  sale,  and  accounted  to  said  Bowen  for  such  proceeds,  less 
his  commission  for  such  sale. 
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"  Seventh,  That  at  the  time  of  such  sale  by  defendant^  the  said 
stock  was  of  the  value  of  $10  per  share,  amountiDg  in  the  aggre- 
gate to  the  sum  of  $200. 

"  Eighth.  That  a  day  or  two  after  such  sale,  and  before  the 
commencement  of  this  suit,  the  plaintiffs  demanded  of  defendant 
the  return  of  said  stock,  or  the  value  thereof  stating  to  defendant 
that  the  plaintiffs  owned  the  stock,  and  that  the  said  Alexander 
had  taken  it  without  the  leave  or  knowledge  of  plaintiffi^  or 
either  of  them,  and  offering,  if  defendant  would  pay  the  diffe- 
rence between  the  $60  given  for  the  stock  and  the  $140  received 
by  defendant  on  its  sale,  to  take  that  in  ftiU  satisfaction.  Defend- 
ant admitted,  at  this  time,  in  the  presence  of  his  said  clerk,  that 
he,  the  defendant,  had  purchased  the  said  shares  of  said  Alex- 
ander, for  $8  a  share,  and  had  sold  the  same  for  $7  a  share,  and 
received  the  avails  thereof;  but  that  the  said  defendant  reifused 
to  return  or  deliver  the  same,  or  to  pay  the  value  thereof  or  any 
part  thereof. 

"  Ninth.  That  thereupon,  as  matter  of  law,  I  do  find  and  report 
that  the  defendant  wrongfully  converted  said  stock  to  his,  said 
defendant's,  use,  and  that  plaintiffs  are  entitled  to  judgment  in 
their  favor  against  the  said  defendant  for  the  sum  of  $200,  being 
the  value  of  said  dtock,  with  interest  from  the  10th  day  of 
November,  1858,  to  the  date  of  this,  my  report,  amounting  to 
$205.88,  and  costs. 

"Dated,  New  York,  April  11th,  1859." 

Judgment  for  the  plaintiff  was  accordingly  entered,  and  the 
defendant  appealed. 

The  only  exceptions  taken  on  the  trial  were  to  the  final  deci- 
sion. 

F.  H.  Upion^  for  the  defendant,  (appellant) 

I.  The  conclusion  of  law  is  wholly  unsupported  by,  and  at 
variance  with,  the  Referee's  several  findings  of  the  issues  of  fact 

1.  The  Beferee  having  found  that  the  defendant  did  not  pur- 
chase the  stock  in  question,  and  that  he  did  not  sell  the  same  as 
his  own,  but  as  the  agent  of  another,  with  whom  he  accounted, 
and  to  whom  he  paid  over  the  proceeds,  before  any  demand  upon, 
or  notice  to  him,  that  the  stock  had  been  wrongfully  taken  firom 
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the  plaiati£&,  has  found  against  the  plaintiff  the  very  £Eict8  upon 
which  alone  they  rest  their  claim  for  a  reooveiy. 

2.  Haying  thus  found  these  facts  upon  which  alone  the  plain- 
Hb  allege  a  wrongful  conversion  by  the  defendant,  such  conyer- 
sk>n  is  completely  and  necessarily  excluded  by  the  findings. 

8.  A  wrongful  conversion,  as  matter  of  law,  can  only  be  predi- 
cated upon  the  findings  of  the  issues  of  fact  as  made  by  the 


4.  A  wrongful  conversion,  as  matter  of  law,  cannot  be  pre- 
dicated upon  the  admissions  of  the  defendant  at  the  time  of  the 
demand  and  refusal,  if  the  issues  of  &ct  are  from  the  other  evi- 
dcDce  found  against  such  admissions.  The  Beferee  might  have 
been  justified  in  finding,  as  matter  of  fact,  from  those  admissions, 
that  die  defendant  was  the  principal  in  the  transaction,  and  not 
ihe  agent ;  but  having  found  otherwise,  a  conclusion  of  law  can- 
not be  based  upon  the  truth  of  admissions  which  he  has  found 
to  be  untrue. 

In  the  cases  where  the  admissions  of  the  defendant  have  been 
held  sufficient  evidence  of  conversion,  those  admissions  have 
stood  alone,  unoontroverted  by  other  evidence,  and  a  portion  of 
the  conceded  &cts  of  the  cases.  {LapUice  v.  Aupotx^  1  Johns.  Ca., 
406;  JEvereU  v.  Ooffin,  6  Wend.,  608 ;  DetseU  v.  OdeO,  8  Hill,  216.) 

n.  K  any  wrongful  conversion  of  the  stock  in  question  has 
been  made  by  any  one,  the.  findings  of  &ct  by  the  Eeferee  clearly 
point  to  Bowen,  and  not  to  the  defendant,  as  the  party  who  has 
made,  and  who  in  law  is  alone  liable  for  such  conversion. 

The  &cts  found  are : 

l.That  the  defendant  did  not  purchase  the  stock  from 
the  plaintiff's  son. 

2.  That  in  selling  the  stock  he  merely  acted  as  Bowen's 
agent 

8.  That  he  accounted  with  Bowen  for  its  proceeds. 

4.  That  he  did  this  before  any  demand  upon  or  notice  to 
him  of  the  plaintiff's  claim. 

Upon  these  &cts,  the  action,  if  at  all  maintainable,  can  only 
be  maintained  against  Bowen« 

I^  while  the  stock  was  in  the  hands  of  the  defendant,  as  Bow- 
en's  agent,  the  plaintiff  had  given  him  the  notice,  and  made  the 
demand,  then  his  exercise  of  dominion,  or  his  assertion  of  claim, 
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whether  as  principal  or  agent^  might  have  been  sufficient  to  ren- 
der him  liable  in  trover.  But  all  the  authorities  agree  in  this, 
that  the  claim,  or  interference  or  exercise  of  authority,  as  the 
basis  of  an  alleged  conversion,  must  be  in  opposition  to  the  real 
owner  at  the  time  of  the  demand,  and  whUe  the  person  so  claim- 
ing has  the  property  in  his  actual  control  or  power.  {Oonnah  v. 
Eale,  23  Wend.,  462;  Farrar  v.  Chauffete,  5  Denio.  527;  G)bb  v. 
Dom,  9  Barb.  S.  C.  E.,  230;  Fn/e  v.  Lockwood,  4  Cow.,  454; 
LaFarge  v.  Knedand^  7  Cow.,  456 ;  Mowatt  v.  McCldan,  1  Wend., 
173.) 

in.  The  complaint  of  the  plaintiff  does  not  state  those  &cts, 
nor  does  the  Referee  find  those  &cts  which  are,  in  law,  essential 
to  be  averred  and  proved,  in  order  to  justify  the  conclusion  of  a 
conversion  of  the  property  in  question,  either  by  the  defendant 
or  by  Bowen.  Those  essential  facts,  neither  averred  nor  found, 
are  diese: 

1.  That  the  son  of  the  plaintiff  acquired  his  possession  felo- 
niously. 

2.  That  the  defendant  obtained  it  firom  him  in  bad  fidth  and 
with  notice  of  the  felony — or, 

3.  With  notice  or  knowledge  of  fiswits  or  circumstances  which 
ought  to  have  put  him,  as  a  man  of  ordinary  prudence,  on  his 
guard. 

(a.)  The  fact  averred  and  found,  that  the  plaintiff's  son,  "with- 
out the  permission  or  knowledge  of  the  plaintiflfe,"  wrongfiilly 
took  the  stock  from  their  possession,  is  not  an  averment  incon- 
sistent with  an  averment  of  a  simple  breach  of  trust,  or  fraudu- 
lent conversion  on  the  part  of  the  young  man.  And  it  being  in 
evidence  that  he  was  or  had  been  in  the  employment  of  the 
plaintiff ;  that  he  was  entrusted  with  the  key  of  the  safe,  where 
their  securities  were  deposited ;  and  that  he  took  the  certificate 
in  question  firom  the  safe  in  mid-day — ^are  facts  which  negative 
the  idea  of  a  felony,  and  tend  to  show  a  violation  of  the  confi- 
dence reposed  in  him,  by  allowing  him  to  have  access  to  and  the 
control  of  the  plaintiffs'  securities. 

If  the  complaint  not  only  does  not  aver,  and  the  Referee  does 
not  find  the  possession  of  young  Anderson  to  have  been  a  feloni- 
ous one;  but,  on  the  contrary,  the  facts  tend  to  show  that  such 
possession  was  the  result  of  the  position  which  he  pccupied,  and 
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the  confidence  had  in  him  by  the  plaintiffs,  then  the  authorities 
are  unifonn,  that  a  purchaser  for  value,  without  actual  notice,  is 
piotected  against  the  claims  of  the  rightful  owner.  {Parker  y. 
Ritridc,  5  D.  &  K,  175;  Mourrty  v.  Walsh,  8  Cow.,  288;  Saltus 
y.  Everett,  20  Wend.,  275;  Xfoyrf  v.  Brewster,  4  Paige,  540; 
Aiidreio  v.  Diderich,  14  Wend.,  31 ;  Hoffman  v.  Carow,  22  id., 
285.) 

(6.)  There  is  neither  averment  nor  proof,  nor  any  pretense  of 
any  bad  &ith  on  the  part  of  the  defendant,  assummg  him  to 
have  been  the  purchaser  firom  the  plain tijff's  son. 

(c)  Bad  feith  in  the  defendant  not  being  averreA,  it  was  essen- 
tial, to  entitle  the  plainti£&  to  a  recovery,  that  the  Beferee  should 
expressly  find,  as  a  matter  of  fact,  that  the  defendant  had  notice  or 
knowlec^e  of  facts  or  circumstances  which  ought  to  have  put 
him,  as  a  man  of  ordinary  prudence,  on  his  guard.  This  the 
Beferee  does  not  find,  and  there  is  therefore  no  basis  for  his  legal 
conclusion.  {Pringle  v.  Phillips,  5  Sand.,  161,  and  cases  cited.) 

IV.  This  notice  or  knowledge  on  the  part  of  the  defendant, 
of  SQch  ficts  or  circumstances  as  shall  put  a  man  of  ordinary 
prudence  on  his  guard,  is  essential,  as  the  basis  of  his  liability, 
because  the  character  of  the  property  alleged  to  have  been, 
converted  was  such  as  to  bring  it  clearly  within  the  exceptions 
to  the  rule — ^that  he  who  has  himself  no  title  to  a  personal  cha^ 
tel  can  pass  no  title  to  another. 

L  The  exceptions  to  this'  rule,  as  important  as  the  rule  itself, 
are  established  in  fisivor  of  trade  and  commerce,  and  apply  to  all 
instruments  and  securities  which  are  negotiable,  and  pass  firom 
hand  to  hand  by  mere  delivery.  {Miller  v.  Sace,  1  Burr.,  452 ; 
Grant  v.  Vaughan,  8  id.,  1516;  Oill  v.  Cubit,  3  B.  &  C,  466; 
Sruno  V.  Peacock,  8  Bing.,  406 ;  Baynes  v.  Foster,  4  Tyrw.,  65 ; 
Bedcwith  v.  (hrral,  8  Bing.,  444;  Snow  v.  Saddler,  8  id.,  610; 
Strange  v.  Wigney,  6  id.,  677;  Misly  v.  Orockfard,  10  id.,  248.) 

All  these  cases  (cited  with  approbation  in  Pringle  v.  PhiUips, 
before  cited,)  establish  the  doctrine,  that  the  actual  good  faith  of 
the  purchaser  or  bailee  for  value  of  such  a  character  of  property, 
is  not  questioned,  there  must  be  proof  in  order  to  deprive  him 
of  his  protection  in  the  purchase,  of  a  want  of  reasonable  cau- 
tion or  prudence  on  his  part  in  omitting  to  make  any  inquiry 
when  just  grounds  of  suspicion  exist,  of  which  he  has  knowledge. 
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2.  Property  of  the  character  of  that  claimed  to  have  been 
converted  in  this  case  has  been  included  within  the  exception  to 
the  rule,  ever  since  the  great  leading  case  of  Lickbarrow  v.  Mason^ 
(2  T.  B.,  68,)  in  which  it  was  decided  that  the  consignor,  who 
had  indorsed  in  blank  the  bill  of  lading,  lost  his  right  to  stop 
the  goods  in  transtiu,  when  the  consignee  holding  it  had  fraudu* 
lently  delivered  it  to  a  third  party,  who  had  advanced  his  money 
upon  it  in  good  fidth. 

8.  The  doctrine  has  been  expressly  applied  to  certificates  of 
stock,  in  Tfie  Commercial  Bank  v.  Kortright,  (22  Wend.,  848 ;) 
Sargent  v.  Franklin  Insurance  Company^  (8  Pick.,  90,)  and  in 
this  Court,  in  the  case  of  Fatman  v.  Lobach.  (1  Duer,  854.) 

In  this  last  case  it  was  expressly  held  that  a  certificate  of 
stock,  with  a  power  of  attorney  executed  thereon,  in  blank, 
(exactly  as  was  the  case  here,)  was  a  negotiable  instrument,  the 
property  in  which  passed  by  delivery  and  protected  the  puiv 
chaser  or  him  who  advanced  his  money  upon  it. 

6.  But  inquiry  was  made,  and  that,  too,  as  the  testimony 
shows,  from  the  best  sources  within  reach,  for  the  purpose  of 
ascertaining  if  the  young  man  might  safely  be  dealt  with. 

Y.  The  facts  found  by  the  Beferee  are  wholly  insuf&cient  to 
sustain  his  conclusion  of  law,  that  the  property  in  question  .was 
wrongfully  converted  by  the  defendant;  and  neither  the  fect» 
averred,  proved  nor  found  by  the  Referee,  are  sufl&cient  in  law  to 
sustain  a  claim  on  behalf  of  the  plaintiff  for  an  unlawful  con- 
version of  the  property  against  any  one  other  than  the  son  of 
the  plaintiff, 

Charles  W.  Prentiss^  for  the  plaintiff,  (respondents.) 

L  Any  exercise  of  dominion  over  property,  in  opposition  to 
the  rights  of  the  owner,  is  a  conversion,  and  even  a  mere  claim- 
ing may  be.  {Connah  v.  Hale,  28  Wend.,  462 ;  Farrur  v.  Chauf- 
fetete^  5  Denio,  527 ;  CM  v.  Dows,  9  Barb.  S.  0.  R.,  280 ;  2 
Greenl.  Ev.,  §642;  Harris  v.  Saunders,  2  Strob.  Eq.  R,  870; 
Parker  v.  Goddard,  89  Maine  R.,  144;  Freeman  v.  Scurlock,  27 
Ala.  R.,  407.) 

n.  Stock  is  not  negotiable  like  bills  or  promissory  notes. 
{Oovia  V.  HiO,  4  Denio,  828,  aflf'd,  2  Seld.,  874;  Brotver  v.  Pea- 
body,  11  How.  Pr.  R.,  492 ;  Mechanics'  Bank  v.  N.  T,  A  K  H. 
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A  A  Cb.,  8  Kem.,  599 ;  Biddk  v.  Bayard,  18  Penn.  S.  E.,  160; 
McOrmdy  v.  Eumsey,  6  Duer,  574.) 

nL  Therefore,  the  stock  having  been  stolen,  the  defendant, 
whether  he  acted  as  principal  or  agent,  acquired  no  better  title 
to  the  stock  than  the  boy  had ;  and  having  sold  it,  is  liable  to 
theownera  {WiUtams  v.  Merle,  11  Wend.,  80;  Andrew  v.  Die- 
teriA,  14  Wend.,  81 ;  Hoffman  v.  Oarow,  20  Wend.,  21,  aff 'd,  22 
WenA,  285 ;  Qmll  v.  HiU,  4  Denio,  328,  aflF'd,  2  Seld.,  874.) 

rV.  The  Beferee's  report  shows  that  the  defendant  admitted  to 
the  plaintiff,  before  this  action  was  commenced,  that  he  had 
honght  and  sold  the  stock.  This  is*  of  itself  sufficient  evidence 
of  conversion.  {La  Place  v.  Aupoix,  1  Johns.  Cas.,  406 ;  Everett 
V.  Coffin,  6  Wend,,  603;  DezeU  v.  OdeO,  8  Hill,  215.) 

T.  Even  admitting  that  the  defendant  in  this  transaction  acted 
only  as  the  agent  or  broker  of  Bowen,  he  is  still  liable  for  the 
conveision ;  and  equitably  so,  as  he  knew  all  the  circumstances 
of  the  pretended  sale,  and  received  part  of  the  proceeds  of  the 
BtoA.  {Bristol  V.  Burt,  7  Johns.  R,  254;  Thorp  v.  Burling,  11 
ii,  285;  Murray  v.  Burling,  10  id.,  175;  Reynolds  v.  JShuler,  5 
Cow.,  828 ;  Hoffman  v.  Oarew,  20  Wend.,  21,  aff 'd,  22  id.,  285; 
Farrar  v.  Chauffdete,  6  Denio,  527 ;  Pringle  v.  Phillips,  5  SandC 
a  C.R,  157 ;  Oalkins  v.  AUerUm,  8  Barb.  S.  C.  R,  171 ;  2  Greenl. 
Ev.,  §645;  Perminter  v.  Kelly,  18  Ala.  R,  716;  Dunlap's  Pa- 
ley's  Agency,  4th  Am.  ed,  899,  and  n.  b.) 

By  the  CJoubt — ^Woodbxjfp,  J.  The  defendant  in  this  case  is 
liable  for  the  value  of  the  stock.  The  lad,  Anderson,  had  no  title 
to  the  stock,  and  no  authority  to  dispose  of  it  He  had  not  been 
intrusted  witii  the  certificate  by  the  plaintifis,  the  true  owners, 
but  had  taken  it  wrongfully  without  their  consent  He  could, 
therefore,  by  no  act  of  his,  confer  title  upon  the  defendant  or 
upon  Bowen ;  nor  could  he  give  to  either  of  them  a  right  to  dia- 
poBe  of  the  stock. 

Bowen  having  neither  title  to  the  stock  nor  authority  to  sell  it, 
(assuming,  for  the  purposes  of  the  question,  that  the  defendant 
had  nothing  to  do  with  the  purchase  from  the  boy,  and  is  in  that 
re^)ect  in  the  same  situation  as  if  he  had  never  seen  the  boy 
at  all,)  could  not  authorize  the  defendant  to  dispose  of  the 
stock,  nor  coold  he  confer  upon  him  any  authority  which  the 
BoBw.— Vol.  V.  17 
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defendant  can  interpose  as  a  protection  against  the  plaintiflk' 
claim. 

The  defendant  has  in  fact  received  the  certificate  of  the  plain- 
tiff^ stock ;  he  has  employed  third  persons  to  sell  it  for  him  ; 
it  has  been  sold  in  obedience  to  his  instructions;  he  received 
the  proceeds  of  sale;  and  he  is  not  protected  by  any  legal  autho- 
rity to  do  the  acts  so  performed.  This  makes  him  liable  to  the 
owners  of  the  stock.  He  has  dealt  with  their  property  without 
their  consent,  and  received  its  proceeds  on  a  sale  made  by  his 
direction. 

Assuming  that  he  acted  in  good  faith  in  the  belief  that  the 
stock,  when  he  caused  it  to  be  sold,  belonged  to  Bowen,  is  not 
sufficient  to  protect  him.  One  who  deals  with  or  disposes  of  the 
property  of  another,  (the  same  not  being  negotiable  paper,)  must 
see  to  it  that  he  acts  by  authority  of  one  who  has  title,  or  who 
has  an  authority  to  confer,  sufficient  to  warrant  such  dealing  or  dis- 
position. {EvereU  v.  Coffin,  6  Wend.,  603 ;  Williams  r.  MerU, 
11  id.,  80;  SaUus  v.  EvertU,  20  id.,  267;  Hoffman  v.  Carow,  20 
id.,  21 ;  22  id.,  285 ;  Chnnah  v.  Hale,  28  id.,  462 ;  CoviU  v.  Hill, 
4  Denio,  823 ;  2  Seld.,  374 ;  CM  v.  Dom,  9  Barb.,  280.) 

The  judgment  should  be  affirmed  with  costs. 

Ordered  accordingly. 


DuBBBOW  et  al^  Plaintiffs  and  Respondents,  v.  McDonald  ei 
al,  Defendants  and  Appellants. 

1.  Where  a  valid  contract  is  made  for  the  sale  and  delivery  of  the  wheat  in 
a  specified  boat  for  cash ;  and  the  buyer  designates  a  vessel  into  which  the 
wheat  is  to  be  delivered  and  the  seller  accordingly  has  it  measured  as  is 
customary  in  such  cases  and  placed  on  board  of  such  vessel,  and  sends  to 
the  buyer  a  duplicate  measurer's  return  or  certificate  of  the  quantity,  and  a 
bill  for  the  wheat  at  the  contract  price,  and  the  seller  thereupon  requests 
payment  fi-om  the  buyer,  who  answers  that  he  will  pay  on  Saturday,  (the 
second  day  thereafter,)  and  the  seller  makes  no  objection  thereto;  and 
where  there  is  no  firaud  in  making  such  contract  or  obtaining  such  delivery, 
a  person  in  good  fidth  advancing  money  on  the  same  day  to  sudi  buyer 
on  the  security  of  such  wheat  and  on  the  £uth  of  his  being  the  owner 
thereof  will  obtain  a  valid  tide  thereto  as  against  the  seller  to  the  extent 
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ofgQch  advance ;  although  such  buyer  fidls  after  obtaining  such  advance  and 
thos  becomes  unable  to  pay  to  the  seller  any  part  of  the  contract  price. 
1  Sach  a  delivery  being  all  the  delivery  which  the  parties  contemplated  or 
the  oontnct  required ;  it  was  subject  to  no  condition  unless  it  be  an  implied 
(me,  that  payment  be  made  if  demanded,  when  all  the  wheat  was  delivered. 
3l  Where,  in  such  a  case,  an  advance  is  made  to  such  buyer  upon  the  under- 
standing at  the  time  of  both  parties  to  it,  that  it  is  made  on  the  security  of 
sach  wheat;  and  that  the  person  advancing  should  thenceforth  have  the 
control  of  it  and  that  a  bill  of  lading  shouM  be  issued  to  him  as  tlie  shipper 
of  it,  making  the  wheat  deliverable  to  his  order  at  the  port  of  destination, 
and  such  bill  of  lading  is  immediately  thereafter  so  issued  and  delivered ; 
the  person  so  advancing  from  the  time  thereof  has  the  right  of  possession 
and  of  control,  as  against  the  seller. 

4.  Evidence  of  other  cotemporaneous  purchases  by  such  buyer  and  of  his 
fiilure  to  pay  therefor  on  the  day  he  agreed  to  pay,  there  being  no  evidence 
that  they  were  fraudulent  or  that  any  representations  were  made  in  nego- 
tiating the  contract  for  the  wheat  in  question,  is  inadmissible. 

(Before  Bosworth,  Gh.  J.,  and  Woodruff  and  Mohcrof,  J,  J.) 
Heard,  June  15th;  decided,  July  9th,  1859. 

This  is  an  appeal  by  John  Child,  Francis  McDonald,  Peter 
McLeod,  Hodgson  Bigland  and  John  Athya,  (the  defendants, 
who,  exclusive  of  John  Child,  compose  three  several  firms,  viz. : 
the  firm  of  Francis  McDonald  &  Co.,  of  N.  Y. ;  Bigland,  Athya 
k  Co.,  of  Liverpool ;  and  John  Athya  &  Co.,  of  Glasgow ;)  from 
a  judgment  in  fevor  of  John  B.  Durbrow,  John  C*,  Winne  and 
William  R.  Sheldon,  (the  plaintifls,  who  compose  the  firm  of 
Durbrow,  Winne  k  Sheldon,)  entered  on  a  verdict  rendered  on  a 
trial  had  before  Mr.  Justice  Pierrepont  and  a  jury  on  the  19th 
of  November,  1858 ;  and  from  an  order  denying  a  motion  made 
bj  the  defendants  for  a  new  trial. 

The  action  was  commenced  about  the  26th  of  October,  1856, 
to  recover  the  possession  of  8,499|  bushels  of  wheat,  then  on 
board  of  the  ship  Compromise,  then  in  the  port  of  New  York, 
and  of  which  the  defendant,  John  Child,  was  master. 

The  complaint  states,  that  on  or  about  the  22d  of  October, 
1856,  the  plaintifiEs  placed  this  wheat  on  board  of  the  Compro- 
miae  then  bound  for  Glasgow ;  that  it  was  their  property ;  that 
on  the  24th  of  October  Francis  McDonald  &  Co.  wrongfully 
asserted  a  right  of  property  in  the  wheat  and  notified  Child 
thereof,  who  assented  to  the  same,  acknowledged  them  as  the 
ahippera  and  agreed  to  carry  it   for    them   to   Glasgow;    a 
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demand  of  the  wheat  of  the  defendants ;  their  refusal  to  deliver 
and  wrorfgful  detention  of  it ;  and  prays  judgment  for  a  recovery 
of  the  property  and  damages  for  the  detention. 

The  defendants  by  their  answer  deny  these  allegations,  except 
the  demand  of  and  refusal  to  deliver  the  wheat ;  and  as  a  sepa- 
rate defense  aver  that  Theodore  Perry  was,  on  the  23d  of  Octo- 
ber, 1856,  the  owner  of  the  wheat,  that  it  was  then  on  board  of 
the  Compromise,  which  was  then  in  the  port  of  New  York 
bound  for  Glasgow ;  that  Child  was  then  master  of  said  vessel, 
and  that  Francis  McDonald  &  Co.,  being  factors  and  commission 
merchants,  on  that  day,  at  the  request  of  Theodore  Perry, 
advanced  to  him  $5,000  on  the  wheat,  on  an  agreement  to  sell  the 
same  at  Glasgow  and  account  for  the  proceeds;  that  Perry  then 
duly  transferred  the  wheat  to  them  and  ordered  Child  to  hold  it 
for  them,  and  that  Child,  in  pursuance  of  such  order,  on  the  24tJi, 
issued  and  delivered  to  them  a  bill  of  lading  by  which  the  wheat 
was  made  deliverable  at  Glasgow  to  their  order  or  assigns; 
whereby  they  became  lawful  owners  of  the  wheat  and  entitled  to 
the  possession  thereof 

A.  F.  De  Luze^  a  broker,  testified  that  on  the  21st  of  October, 
1856,  he  made  a  contract  in  writing  between  the  plainti£&  and 
Theodore  Perry,  (which  was  produced  and  reads  thus,)  viz. : 

"New  York,  October 21st,  1856. 
"  Sold  to  Messrs.  Theo.  Perry  &  Co.,  per  J.  W.  Spencer,  bro- 
ker, account  Messrs.  Durbrow,  Winne  &  Sheldon,  8,921  bushels 
western  red  wheat,  per  bt  D.  Hibbard,  8,500  ditto,  per  bt  Ural, 
at  $1.54  per  60  lbs.,  delivered  to  vessel  in  good  shipping  condi- 
tion.   Quality,  as  per  sample.    Payment,  cash. 

*  Alfd.'F.  De  Luze,  Broker." 


<♦ . 


That  he  made  the  sale  through  a  broker,  J.  "W.  Spencer,  who 
acted  on  behalf  of  Perry;  that  Spencer  told  him  the  wheat  was 
to  be  sent  on  board  the  Compromise,  at  Pier  14,  East  Biver,  and 
he  requested  the  plaintiflEs  to  send  it  there;  that  he  sent  the 
bought  note  to  the  plaintiffs  and  the  sold  note  to  Perry. 

William  B.  Shddcm^  one  of  the  plaintiffs,  testified  that  be 
recollected  the  request  to  send  the  barges  containing  the  wheat 
alongside  the  Compromise;  that  a  measurer  was  employed  as 
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TUQal  to  measure  the  wheat;  he  measured  the  wheat  from  the 
Ural  and  made  duplicate  returns,  one  for  vendor  and  one  for 
Tendee;  and  on  the  morning  of  the  2dd,  witness  sent  the  dupli- 
cate, and  a  bill  for  it,  to  Perry.  The  measurer's  return,  omitting 
mdinportant  particulars,  reads  thus,  viz. : 


"OldBoud  or  ICuflUBns'  Omoi; 
21  Ck>entie6  SUp. 
Paul  GaouTy  PruidmO. 

Jeoe  ICinriii,  I  Edward  O.  Burgasa, 

Jamea  M.  Hedgaa,     WOliam  Beadi, 
Boy.  L,  Guion,       I  T.  J.  Qmat, 
John  Wright. 


*<  Nbw  Yobx;  Oct.  22, 185^ 

"Betaraa  of  thirty-flTB  hnndred 
and  thirty-finir  buabala  of  Sed 
Wheat,  deliTered  from  bt. 
Ural  to  ship  CJompromiae,  af- 
ter Bin.  Order  of  Theo.  Per- 
17,  aoo.  of  Durbrow,  Wiona  ft 
Sheldon. 


"Half  measuring, $8  84 

"Screening, ; 2  20 

$11  01 
"  8,584  bushels  measure. 

"8,499  80  12   weight 

"  C.  H.  Dougherty. 
"Ex.  R  C.  M." 

The  bill  for  the  wheat  (sent  with  the  measurer's  returns)  reads 
thnfl^  viz.: 

"  Nsw  YoBK,  October  21st,  1866. 
"Meflsn.  Thso.  Ferry, 

''Bought  of  DuRBROW,  WiNKE  &  Shbldon, 

"61  New  street 
"Terms  cash. 
''3,499  80  12  bush.  Bed  Wheat,  as  per  returns,  at 

$1.64:  per  bush., |6,889  26 

"One-half  measuring  and  screening,  11  04 


"16,400  29 

He  further  testified  thus :  '<  On  the  28d  of  October  I  met  Terrj 
on  the  Com  Exchange,  and  requested  a  check  for  the  amount  of 


184  CASES  IN  THE  SUPERIOR  COURT. 

Durbrow  et  ah  v.  McDonald  et  al. 

this  bill ;  Perry  said  he  would  pay  on  Saturday ;  *  *  the  return 
for  the  other  boat-load  *  *  I  got  *  *  on  Friday,  October  24,  and 
sent  it  that  morning,  with  a  bill  of  parcels  attached,  with  a  note 
from  one  of  our  firm  requesting  a  check;  he  retained  the  bill, 
and  sent  back  the  measurer's  return  for  the  wheat  with  a  message 
that  he  would  like  to  see  one  of  our  firm ;  *  *  I  went  to  see  him ; 
Perry  said  he  had  stopped  payment  the  day  before,  and  was  not 
able  to  return  the  measurer's  return  for  the  previous  boat-load ; 
*  *  I  then  went  to  see  the  broker,  and,  in  company  with  him, 
went  to  Perry  and  demanded  the  wheat  and  documents  of  him ; 
he  refused  them ;  we  then  went  to  the  owner  of  the  ship,  to 
demand  the  wheat  of  him ;'  we  found  that  the  bill  of  lading  for 
the  wheat  had  just  then  been  delivered,  and  then  went  to  the 
defendants'  office  and  demanded  the  wheat  of  them ;  they  said 
they  had  advanced  to  Perry,  and  the  wheat  was  their  own."  He 
was  asked  this  question : 

Q.  "In  October,  1856,  in  case  of  sales  of  wheat  in  bulk  like 
this  from  a  canal  boat  or  barge  to  a  vessel,  what  was  your  prac- 
tice, and  what  was  the  course  of  trade  after  the  property  had 
been  sold  ? 

A.  '^  The  measurer  sends  the  seller  his  return  in  duplicate ;  tbe 
one  is  called  a  whole  return,  the  other  a  half  return ;  the  ODly 
difference  between  them  is,  that  in  the  half  return,  which  is 
intended  for  the  puirchaser,  one-half  of  the  amount  of  the  measu- 
rer's fee  is  stated,  the  seller  paying  the  whole  in  the  first  instance 
to  the  measurer ;  I  send  the  half  return,  with  a  bill  of  parcels,  to 
the  purchaser ;  then  send  for  the  money ;  do  nothing  more." 

It  was  admitted  that  Perry's  notes  were  protested  on  the  2Sd 
of  October;  and  the  plaintifis,  against  the  objection  and  excep- 
tion of  the  defendants,  were  permitted  to  give  evidence  that 
Perry  purchased  grain  of  other  houses  in  October,  1866,  viz.,  on 
the  12^,  17th  and  22d  of  October,  to  large  amounts,  for  which 
he  fiiiled  to  pay  on  the  28d;  that  up  to  that  day  his  credit  was 
good. 

James  Bvkhinaon^  a  confidential  clerk  of  the  defendants,  tes* 
tified  that,  on  the  17th  of  October,  Perry  told  them  <<he  was 
going  to  ship  about  7,000  bushels  by  the  Compromise ;"  that,  on 
the  morning  of  the  2Sd,  before  12  o'clock,  Perry  applied  for 
$5,000 ;  "  at  that  time  I  refused  to  give  it  to  him ;  he  told  me  he 
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wanted  it  on  aocoant  of  the  CJompromise ;  that  there  was  one 
boat-load  of  wheat  on  board ;  I  then  gave  it  to  him ;''  *  *  <^  I 
obbuDcd  from  Perry  the  meaaorer's  return  of  the  wheat  on  the 
morning  of  the  24th  of  October ;  that  was  the  first  time  I  had 
ever  seen  it;"  that  he  got  the  bill  of  lading  for  the  wheat  that 
morning;  the  bill  of  lading  was  dated  the  22d  of  October;  it 
stated  Francis  McDonald  &  Co.  to  be  the  shippers,  and  the  wheat 
to  be  deliyerable  at  the  port  of  Glasgow  unto  the  shippers'  order 
or  assigns ;  and  it  was  read  in  evidence. 

Evidence  was  given  tiding  to  show  that,  in  October,  1866,  it 
was  the  usage  in  New  York,  in  regard  to  wheat  shipped  in  bulk, 
to  sign  and  deliver  bills  of  lading  upon  production  of  the  measu- 
rer's return. 

The  Case  states  that 

"The  defendants'  counsel  ofiTered  to  prove  that  by  usage  in 
the  city  of  New  York,  measurer's  returns  of  grain  in  bulk  like 
that  in  evidence  in  this  cause,  were  considered  equivalent  to 
ship's  receipts,  entitling  the  bearer  to  bills  of  lading  for  the 
property. 

(The  plaintiff'  counsel  objected  to  the  evidence  as  incompetent^ 
and  the  evidence  hereinafter  contained  on  that  subject  was  re- 
cdved  subject  to  the  objection  and  without  prejudice  to  the 
plainti£&'  objection  as  to  its  legal  effect") 

Evidence,  of  the  character  so  offered,  was  then  given. 

The  charge  of  the  Judge,  although  it  did  not  in  terms  direct  a 
verdict  for  the  plaintiff  was,  in  substance,  that  they  were  entitled 
to  recover,  and  the  defendants  excepted  to  it^  as  ''being  in  effect 
a  direction  to  the  jury  to  bring  in  a  verdict  for  the  plaintifis." 

He  charged  {inier  alia)  that ''  there  is  not,  it  seems  to  me,  suffi- 
cient evidence  that  the  purchase  of  the  wheat  by  Perry  was 
fifaudulentw" 

The  defendants  made  various  requests  of  the  Judge  to  charge, 
with  which  he  refused  to  comply,  and  the  defendants  excepted. 

The  jury  found  for  the  plaintifis,  and  the  value  of  the  wheat  to 
be  $6,183.63,  and  the  damages  for  detention  to  be  six  cents. 

The  defendants  moved,  on  a  case  and  exceptions,  for  a  new 
trial,  which  motion  was  denied.  From  the  order  denying  it  and 
fiom  the  judgment  entered  on  the  verdict,  they  appealed  to  the 
General  Term. 
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Henry  NicoUj  for  appellants. 

I.  Upon  the  sale  of  the  wheat  in  question  an  actual  deliveiy 
was  not  in  the  contemplation  of  either  party :  the  wheat  was 
purchased  for  the  express  purpose  of  being  shipped  to  Europe, 
and  this  purpose  was  communicated  to  the  sellers  at  the  time  of 
th^  making  of  the  contract  of  sale;  hence  there  could  be  none 
other  than  a  symbolical  or  constructiye  delivery  of  the  pro- 
perty. 

IL  The  plaintifis,  by  the  delivery  of  the  wheat  on  board  of  the 
Compromise  and  by  the  delivery  of  the  measurer's  return  and 
bill  of  parcels  to  the  buyer  Perry,  had  fully  performed  their 
duty  as  sellers.  Nothing  further  remained  to  be  done  on  their 
part  or  could  be  done  by  them  to  vest  him  with  the  title  of  the 
*  property.  There  was,  therefore,  a  valid  delivery  and  the  title 
must  have  thereby  necessarily  become  vested  in  Perry.  (Smith 
V.  Lynes^  1  Seld.,  41 ;  Galdivdl  v.  BarOettj  8  Duer,  341 ;  Keyaer 
V.  Harbeck,  id.,  878 ;  McOready  v.  Wright^  5  id.,  571 ;  WUindmrBi 
V.  Bowker^  7  Man.  k  Grang.,  882 ;  Tansley  v.  Turner^  2  Bing. 
N.  0.,  151 ;  Key  v.  Ootesworth,  14  Law  &  Eq.,  485.) 

m.  The  testimony  in  the  case  establishes,  that  upon  sales  of 
grain  similar  to  the  one  in  question,  there  was,  by  the  usages  of 
the  trade,  a  valid  delivery  of  the  wheat  to  Perry,  and  the  evi- 
dence of  such  usage  was  entirely  competent  and  proper.  (Keyser 
V.  Suse^  1  K  Gk)w.,  58 ;  McOready  v.  Wright,  5  Duer,  571 ;  Hag- 
gerty  v.  Palmer,  6  Johns.  Ch.,  487 ;  Oibsm  v.  Stevens,  8  How.  U. 
&,  884.) 

lY.  The  wheat  having  been  delivered  and  the  title  of  Perry 
to  the  same  thereby  vested  in  him  by  the  voluntary  acts  of  the 
plaintiff  the  latter  are  precluded  from  reclaiming  the  property 
in  the  absence  of  any  fraudulent  intent  on  the  part  of  Perry  in 
making  the  purchase,  and  that  no  such  fraudulent  intent  existed 
was  conceded  by  the  presiding  Judge  in  his  charge  to  the  juiy. 
(See  cases  dted  to  Point  II.) 

.  Y.  Perry,  at  the  time  of  procuring  the  advance  upon  this  wheat 
from  the  defendants,  on  the  28d  day  of  October,  1856,  was  in  the 
possession  of  the  same  as  owner.  The  defendants  advanced  their 
money  upon  the  wheat  on  the  fsdth  of  such  ownership,  and  are 
therefore  entitled  to  the  protection  due  to  bona  fide  purchasers, 
and  tiiis  would  be  so  even  though  it  should  be  admitted  that  as 
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between  Peny  and  the  plaintifb,  the  latter,  upon  the  inBolvencj 
of  the  fbnner,  would  have  been  entitled  to  ledaim  the  property 
bad  the  aame  remained  in  his  poesession. 

VL  Although  no  muniment  of  title  passed  from  Perry  to  the 
defendants  directly  upon  the  making  of  the  advance,  yet  it  is 
^)parent  that  the  ddendants  parted  with  their  money  relying 
upon  Perry's  promise  to  put  them  in  possession  of  the  property 
in  tbe  manner  in  which  he  had  b^n  accustomed  to  do  in  previous 
similar  transactions;  this  promise  might  have  been  enforced  by 
the  defendants.  In  performance  of  this  obligation,  the  defend- 
ants were,  on  the  morning  after  making  the  advance,  invested 
irith  the  title  to  the  property ;  this  was  done  before  any  attempt 
was  made  on  the  part  of  the  plaintiff  to  reclaim  the  same.  {Fenby 
V.  PritAard,  2  Sand.  S.  0.,  151 ;  Beavers  v.  Lane,  6  Duer,  282.) 

YIL  The  evidence  fully  establishes  the  usage  by  which  the 
bill  of  lading  of  the  wheat  in  question  was  properly  delivered 
by  the  master  of  the  vessel  to  the  defendants  as  the  lawful  holders 
of  the  measurer's  return,  delivered  to  them  by  Perry,  in  pursu- 
ance of  his  agreement,  and  for  the  express  purpose  of  enabling 
the  defendants  to  procure  the  bill  of  lading. 

YIIL  Tbe  evidence  relating  to  sales  of  wheat  made  to  Perry 
in  the  month  of  October,  1856,  was  improperly  admitted.  No 
foundation  was  laid  for  such  evidence,  there  being  no  proof  that 
the  sales  in  question  were  made  upon  any  representations,  or 
upon  any  fraudulent  intent  whatever.  {Hall  v.  Naylor^  6  Duer, 
71.) 

IX.  The  evidence  offered  by  the  defendants  to  show  the  prac- 
tiee  betweoi  their  house  and  Perry  as  to  getting  measuror's 
returns  for  wheat  shipped  in  bulk,  should  have  been  admitted. 
The  dealings  between  the  parties  in  similar  transactions  were 
shown  to  have  been  large,  and  a  practice  had  grown  up  in  regard 
to  getting  these  measurer's  returns  from  Perry,  which  would 
have  applied  to  the  particular  case,  without  any  express  refers 
enoe  bdng  made  to  it  in  the  transaction.  The  order  denying  the 
motion  for  a  new  trial  should  be  reversed. 

Jeremiah  Larocque,  for  respondents. 

I.  The  contract  for  the  two  boat-loads  of  wheat  was  one  entire 
oootract    The  plaintiffs  had  no  right  to  demand  payment  until 
Boew.— Vol.  V.  18 
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both  boat-loads  were  on  board  the  Compromise,  and  on  handing 
to  the  purchaser  the  measurer's  return  for  the  last  boat-load. 
This  was  done  on  the  24th  October,  and  the  cash  demanded^  and 
on  its  non-payment  this  action  brought  on  the  same  day.  There 
was,  therefore,  in  judgment  of  law,  no  delivery  of  the  wheats 
waiving  the  condition  of  cash  payment  {Rusaell  v.  Mincr^  22 
Wend.,  659 ;  Smith  v.  Lynea^  1  Seld.,  41 ;  Van  NesU  v.  Oonot?er^ 
20  Barb.  S.  C.  R,  554 ;  Ivea  ^r.  Humphreys,  1  E.  D.  Smith,  199; 
NicMs  V.  The  People,  17  N.  Y.,  114.) 

II.  The  plaintiffs  did  not  part  with  their  title  to  the  wheat  by 
placing  it  onboard  the  Compromise,  or  by  sending  the  measurer's 
return  to  Theodore  Perry  &  Co.  The  measurer's  return  has 
none  of  the  attributes  of  a  shipping  receipt,  and  the  usage 
attempted  to  be  proved  by  the  defendants'  witnesses,  to  deliver 
the  bill  of  lading  to  the  party  presenting  the  measurer's  return, 
without  further  inquiry,  would  be  invalid,  if  established,  for 
unreasonableness. 

1.,  It  does  not  in  any  sense  purport  to  be  a  muniment  of  title, 
but  a  mere  return  of  quantity  made  by  an  officer  employed  for 
that  special  purpose,  and  not  connected  with  the  ship  in  any  way 
whatever,  or  with  the  seller. 

2.  On  its  face,  in  this  instance,  it  shows  the  work  to  have  been 
done  on  account  of  Durbrow,  Winne  &  Sheldon,  the  plaintiffiu 

8.  It  thus  conveyed  notice  to  whomever  it  was  presented  to, 
that  the  property  was  theirs. 

4.  It  had  not  their  indorsement  or  signature  in  any  form,  to 
indicate  a  transfer  of  their  title. 

5.  If  such  a  rule  could  prevail,  it  would  open  the  door  to 
intolerable  fraud  and  abuse.  {Brotvery.  Pcabody,  8  Kern.,  121.) 

III.  But  if  such  a  usage  was  established,  it  would  not  afford 
the  slightest  aid  to  the  defendants  here.  Their  advance  to  Perry 
was  not  accompanied  by  the  delivery  to  them  of  any  measurer's 
return  or  other  document  whatever.  No  bill  of  lading  was 
signed  until  the  next  day,  the  very  day  of  the  replevin.  The 
only  information  they  had  was  that  there  was  "one  boat-load  on 
board  the  Compromise."  Whether  it  was  wheat  or  what  it  was, 
they  were  not  even  informed.  Nor  had  they  the  slightest  in  form- 
ation of  the  quantity.  Boat-loads  vary  from  2,000  to  10,000 
bushels.    The  $5,000  was  loaned  Perry  before  noon  on  the  23d, 
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the  very  morning  that  that  measurer's  return  was  sent  by  the 
plaintifi  to  Perry  k  Co. 

17.  If  the  above  positions  are  correct^  the  charge  of  the 
learned  Judge  to  the  jury  was  unexceptionable,  on  all  the  points 
as  to  which  it  was  excepted  to  by  the  appellants. 

y.  For  the  same  reasons,  the  appellants  had  no  right  to  have 
any  of  the  instructions  given  to  the  jury,  which  were  contained 
in  their  several  requests  to  charge, 

Th6  judgment  below  was  therefore  correct^  and  should  be 
afEmed,  with  costs. 

By  the  Coukt— Bosworth,  Ch.  J.  There  are  some  facts 
established  by  testimony  in  no  way  conflicting.  On  the  2l8t  of 
October,  1856,  the  plaintiff  and  Theo.  Perry  &  Co.  entered  into 
a  valid  contract,  by  which  the  former  agreed  to  sell  and  the  lat- 
ter to  purchase  8,921  bushels  of  wheat  per  boat  D.  Hibbard,  and 
8,500  per  boat  Ural,  at  $1.54  per  60  pounds,  to  be  "  delivered  to 
vessel  in  good  shipping  condition,"  to  be  paid  for  in  cash  on 
delivery. 

The  vessel  Compromise  was  designated  as  the  one  into  which 
delivery  of  the  wheat  was  to  be  made.  On  the  22d,  the  wheat 
was  measured  from  the  Und  into  the  Compromise,  and  on  the 
morning  of  the  2Sd  the  measurer's  return,  with  a  bill  of  the 
wheat  dated  the  21st,  stating  the  quantity  sold,  '*  as  per  returns,'' 
to  be  3,499  bushels,  SO  pounds  and  12  ounces  weight,  and  the 
price  at  $1.54  per  bushel,  to  be  $5,389.25,  and  the  charges  for 
one-half  measuring  and  screening  to  be  $11.04,  was  sent  to  the 
purchasers. 

Subsequently,  and  on  the  same  day,  one  of  the  plaintiffs  (Wm. 
B.  Sheldon)  met  Perry  on  the  Com  Exchange,  and  requested  a 
check  for  the  amount  of  this  bill.  Perry  said  he  would  pay  on 
Saturday.     The  23d  was  Thursday. 

Sheldon  does  not  state  that  he  made  any  objection  to  this,  or 
an^ested  that  it  would  not  be  satisfactory. 

On  these  few  uncontroverted  facts,  it  cannot  be  doubted,  as 
we  think,  that  Theo.  Perry  &  Co.  then  had  all  the  actual  posses- 
sion it  was  -ever  contemplated  they  would  have,  nor  that  they 
then  had  the  full  possession,  and  in  the  precise  manner,  that  the 
contract  between  them  and  the  plaintiff  contemplated  that  full 
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performance  by  the  plaintiflfe  would  ^ve.  There  was  a  perfect 
delivery  of  the  wheat  which  had  been  measured  into  the  Com- 
promise in  pursuance  of  the  contract  between  the  parties,  in 
such  sense^  that  its  subsequent  loss  by  perils  of  the  seas,  or  other 
casualty^  would  have  been  the  loss  of  Theo.  Perry  &  Co.  Not- 
withstanding a  subsequent  loss  of  it,  without  the  fault  of  either 
party,  a  tender  of  the  balance  woxQd  have  enabled  the  plaintiffi, 
as  a  matter  of  right,  to  recover  of  Theo.  Perry  &  Co.  the  con- 
tract price  of  the  whole. 

The  most  the  plaintifib  can  claim  is,  that  although  there  was 
such  a  delivery  made  as  satisfied  the  contract  and  fully  performed 
it  on  their  part,  yet  the  delivery  was  conditional  in  such  sense, 
that,  if  on  delivering  the  balance,  Theo.  Perry  &  Co.  refused  or 
became  unable  to  pay  for  the  whole,  the  plainti£b,  as  between 
themselves  and  Theo.  Perry  &  Co.,  could  have  repossessed  them- 
selves of  the  wheat. 

If  this  be  so,  the  next  important  question  is,  did  the  transac- 
tions between  Perry  and  Francis  McDonald  &  Co.  confer  upon 
the  latter  a  lien  or  title  superior  to  the  title  of  the  plaintiff. 

We  think  it  must  be  conceded  that  the  purchase  and  posses- 
sion by  Perry  were  such  as  to  enable  him  to  cpnfer  upon  a  hona 
Jide  purchaser  or  pledgee  for  value,  a  title  valid  as  against  the 
plaintifb.  {Smith  v.  Lynes^  1  Seld.,  41.) 

The  Judge  instructed  the  jury  that  there  was  "  not  sufficient 
evidence  that  the  purchase  of  the  wheat  by  Perry  was  fraudu- 
lent." It  is  the  right  of  the  defendants  to  have  that  instruction 
treated,  for  all  the  purposes  of  the  present  appeal,  as  correct 

The  advance  of  the  $5,000  made  to  Perry  by  Francis  McDo- 
nald &  Co.,  was  made  on  the  2Sd,  before  12  o'clock.  It  is  not  an 
unreasonable  inference,  from  the  testimony,  that  this  advance 
was  sought  and  made  after  the  measurer's  return  and  the  biQ 
annexed  to  it  had  been  delivered  by  the  plaintifib  to  Theodore 
Perry  4  Co. 

Nor  is  it  an  unreasonable  inference  that  this  advance  was 
sought  and  made  on  the  understanding,  (at  the  time  it  was  made,) 
between  Theodore  Perry  k  Co.  and  Francis  McDonald  &  Co., 
that  it  was  made  on  the  security  of  the  wheat  in  question;  and 
that  the  wheat  was  at  the  time  of  the  advance  pledged  as  security 
for  the  repayment  of  the  money,  so  &r  as  that  result  could  be 
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effected,  by  a  clear  understanding  that  Francis  McDonald  &  Co. 
should  have  the  control  of  it  thenceforth,  and  a  delivery  to  them 
of  the  measurer's  return,  and  a  bill  of  lading  issued  by  the 
master  stating  Francis  McDonald  &  Co.  to  be  the  shippers  of  the 
wheat,  and  that  it  was  to  be  delivered  at  Glasgow  to  their  order, 
to  the  end  that  it  might  be  sold  by  their  house  there  to  reim*t 
burse  them  for  this  and  other  advances,  and  by  the  execution 
of  that  understanding  on  the  following  morning,  by  the  actual 
deliveiy  of  the  nxeasurer's  return  and  the  contemplated  bill  of 
lading. 

K  Perry  had  paid  the  plaintiff  on  the  morning  of  the  28d  for 
this  wheat  in  full,  at  the  time  he  was  requested  so  to  do,  at  the 
Com  Exchange,  nothing  more  could  have  been  done  according 
to  the  usual  course  of  business,  so  fiur  as  the  evidence  discloses 
what  that  was,  than  was  done,  to  vest  in  Francis  McDonald  k 
Co.  the  legal  title  to  the  wheat,  or  to  confer  upon  them  the  actual 
and  legal  control  over  it 

Kthe  transaction  was  understood  at  the  time  of  the  advance, 
and  was  then  intended  to  be  such  as  is  above  suggested,  then 
Francis  McDonald  &  Co.'s  right  of  possession  and  to  control  the 
wheat  was  perfect,  as  between  them  and  Perry,  had  he  been  the 
absolute  owner. 

A  transaction  which  would,  had  he  been  the  absolute  owner, 
have  divested  him  of  all  right  of  possession  and  to  control  it, 
most  have  the  same  effect  as  against  the  plaintiffs,  if  the  advance 
was  made  bona  fide  and  in  the  actual  belief  that  Perry  was  the 
owner,  fi>Ilowed  as  it  was,  almost  cotemporaneously,  with  the 
execution  and  delivery  of  all  the  muniments  and  evidences  of 
title  that  were  adapted  to  the  subject  matter  of  the  contract,  situ- 
ated as  the  wheat  in  question  was,  at  the  time  the  advance  was 

The  charge  of  the  Judge  submitted  no  question  of  &ot  to  the 
juiy  and  was,  in  substance,  an  instruction  to  find  for  the  plain- 
ti£b,  and  was  excepted  to  by  the  defendants  on  that  ground. 

We  think  there  was  sufficient  evidence  to  jitstify  the  submis* 
sum  of  the  question  whether  the  advance  was  made  in  good  faith 
and  upon  the  security  of  the  wheat  in  question,  and  upon  the 
undeiBtanding  at  the  time  that  it  should  be  thenceforwara  subject 
to  the  control  and  direction  of  Fraincis  McDonald  &  Co.,  and  that 
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a  bill  of  lading  should  be  procured  and  delivered  to  them  as  the 
shippers,  which  by  its  terms  should  make  the  wheat  deliverable 
at  Glasgow  to  their  order. 

And  they  were  entitled  to  the  instruction,  that  if  the  jury 
found  the  aiBrmative  of  that  proposition,  the  defendants  were 
entitled  to  a  verdict 

Evidence  was  admitted  "  subject  to  the  objection  "  of  the  plain- 
tiff, "  and  without  prejudice  to  the  plainti^'  objection  as  to  its 
legal  effect,"  that  it  was  the  usage  in  the  city  of  New  York,  in 
October,  1866,  to  issue  bills  of  lading  to  the  person  producing 
the  measurer's  return  of  grain  shipped  in  bulk. 

With  what  view  it  was  admitted,  the  case  does  not  clearly  dis- 
close. It  is  quite  clear.that  no  evidence  was  given  which  could 
have  the  effect  to  make  the  measurer's  return  operate  to  transfer 
the  legal  title  to  the  wheat,  to  every  holder  of  it  by  reason  and 
force  of  his  mere  possession  of  it. 

The  only  plausible  ground,  if  any,  for  admitting  evidence  of 
the  practice,,  is  its  bearing  upon  the  question  of  the  good  faith  of 
Francis  McDonald  &  Co.,  so  &r  as  any  light  could  be  thrown 
upon  that  question,  by  proving  that  their  transactions  were 
according  to  the  ordinary  and  usual  course  of  business.  But  the 
case  presented  no  such  question,  and  the  evidence  seems  to  be 
irrelevant  As,  however,  the  plaintiff  obtained  a  verdict,  this 
question  does  not  properly  arise  on  the  defendants'  appeal. 

Evidence  of  other  purchases  made  by  Perry  in  October,  1856, 
was  admitted  against  the  objection  and  exception  of  the  defend- 
ants. The  evidence  must  have  been  offered  and  received  as 
competent  evidence,  upon  the  question  whether  the  wheat  in 
question  was  purchased  with  a  preconceived  intent  not  to  pay 
for  it 

Neither  the  evidence  of  Van  Syckel,  Averill,  or  Whittlesey, 
tended  to  prove  any  fraudulent  intent  in  making  the  purchases 
of  which  they  testified,  or  making  the  purchase  of  the  wheat  in 
question.  {Hall  v.  Naylor^  6  Duer,  71 ;  /S  (7.,  in  the  Court  of 
Appeals,  18  N.  Y.  B.,  588.) 

The  judgment  and  order  appealed  from,  must  be  reversed  and 
a  new  trial  granted,  with  costs  to  abide  the  event 

Ordered  accordingly. 
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John  F.  Butterworth,  Seceiver,  &c.,  PlaintiflF  and  Respondent, 
r.  John  Kennedy,  Defendant  and  Appellant 

1.  Where  a  znonejed  corporation  discounts  the  note  of  a  third  person  on  the 
aecarity  of  shares  of  its  own  capital  stock,  owned  by  him  and  pledged 
therefor,  and  such  note  is  not  paid  at  maturity^  and  the  directors  of  such 
coqxvation  do  not  sell  such  stock,  neither  their  omission  to  sell  it^  nor  their 
omisnon  to  charge  such  shares  at  the  amount  actually  paid  thereon  as  a 
reduction  of  the  capita]  stock  of  the  Company,  affects  the  liability  of  such 
third  person  to  the  Company. 

1  8QGh  facts  do  not^  by  force  of  1  R  S.,  590,  §  6,  either  extinguish  the  stock 
or  the  liability  of  the  pledgor  for  the  amount  of  his  note  secured  thereby. 
3L  The  effect  of  the  charge  which  that  section  requires  to  be  made  is,  that  no 
dividends  shall  thereafter  be  made,  '*  until  the  deficit  so  created  be  made 
good  from  the  subsequently  accruing  profits  of  the  Company." 
(Before  Boswosth,  Ch.  J.,  and  Woodruff  and  Mokchief,  J.  J.) 
Heard,  June  17 ;  decided,  July  9,  1869. 

This  is  an  appeal  by  the  defendant  ftom  a  judgment  entered 
against  him  on  the  verdict  of  a  jury.  The  action  was  tried  before 
Mr.  Justice  Woodbufp  and  a  jury,  in  March,  1869. 

The  plaintiff  was  duly  appointed  a  Receiver  of  the  property 
and  effects  of  the  Island  City  Bank,  on  the  25th  of  September, 
1857,  (it  being  then  an  insolvent  moneyed  corporation.)  The 
suit  is  brought  on  a  note  alleged  to  be  parcel  of  the  assets  of  said 
bank,  of  which  note  the  following  is  a  copy: 

"$400.  New  Tobk,  August  24th,  1866. 

"Six  months  after  date,  I  promise  to  pay  to  Wm.  Stebbins, 
Oaah'r,  or  order,  four  hundred  dollars,  for  value  received,  having 
deposited  with  him  as  collateral  security,  with  authority  to  sell 
the  same  at  the  Brokers'  Board,  or  at  public  or  private  sale  or 
otherwise,  at  his  option,  on  the  non-performance  of  this  promise, 
and  without  notice.    Payable  at  Island  City  Bank. 

"John  Kennedy. 
"Twenty  shares  of  the ) 
Island  City  Bank.    ) 

"Feb.  27." 
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The  answer,  so  far  as  it  is  material,  is  as  follows : 

'^  And  this  defendant,  for  a  further  and  distinct  defense  to  the 
alleged  cause  of  action  set  forth  in  said  complaint,  saith,  that  on 
or  about  the  8d  day  of  October,  1858,  he  subscribed  for  twenty 
shares  of  the  capital  stock  of  said  Island  City  Bank,  and  paid 
five  hundred  dollars,  the  par  value  of  the  same,  therefor;  thai 
afterwards,  and  on  or  about  the  8th  day  of  May,  1854^  the  said 
'Island  City  Bank  discounted  for  this  defendant  his  certain  pro- 
missory note  for  the  sum  of  four  hundred  dollars,  payable  at  a 
time  subsequent  thereto,  and  as  security  for  the  payment  of  said 
sum  of  four  hundred  dollars  this  defendant  assigned  to  the  Presi- 
dent of  said  Island  City  Bank,  (for  the  benefit  of  said  Bank,) 
said  twenty  shares  of  said  capital  stock,  with  a  power  to  sell  the 
same  in  case  of  non-payment  of  said  sum  of  four  hundred  dol- 
lars, according  to  the  terms  of  said  note ;  that  said  stock  so  as- 
signed was  entered  and  transferred  on  the  books  of  said  bank  on 
the  twenty-seventh  day  of  December,  1854,  and  was  never  after- 
wards reassigned  to  this  defendant  That  said  note  was  not  paid 
at  maturity,  but  was  renewed  from  time  to  time,  until  the  said 
note  mentioned  in  said  complaint  was  given,  (which  was  a  renewal 
of  a  note  given  in  said  succession  of  renewals  for  said  original 
amount  of  four  hundred  dollars,)  and  that  when  said  note  became 
due  this  defendant  abandoned  said  stock  to  the  said  Island  City 
Bank  in  satisfaction  of  said  amount  payable  by  said  last  men- 
tioned note ;  and  said  Island  City  Bank  possessed  itself  of  said 
stock  and  converted  the  same  to  its  use. 

"  Wherefore  this  defendant  prays  that  said  complaint  may  be 
dismissed,  with  costs." 

A  reply  was  interposed,  denying  all  the  material  allegations 
contained  in  the  answer. 

At  the  trial,  the  note  was  produced  and  read  in  evidence. 
The  due  appointment  of  the  plaintiff  as  Receiver  was  admitted, 
and  the  plaintiff  then  rested. 

The  defendant  then  produced  a  paper  writing,  dated  May  8, 
1864,  signed  by  himself,  by  the  terms  of  which  he  assigned 
twenty  shares  of  the  stock  of  the  Island  City  Bank,  standing  in 
his  name  on  the  books  of  said  Bank,  to  "  James  O'Brien,  Presi- 
dent," and  by  the  terms  of  which  he  appointed  "  William  Steb- 
bins  "  his  attorney  to  sell  and  transfer  the  stock. 
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He  also  proved  that  a  transfer  was  made  on  the  stock  transfer 
book  of  the  Island  City  Bank,  on  the  27th  of  December,  1854, 
of  the  said  twenty  shares  of  stock,  to  "  James  O'Brien,  President," 
by  "John  Kennedy,  per  William  Stebbins,  attorney,"  by  virtue 
of  said  power  of  attorney. 

It  was  admitted  that  the  said  twenty  shares  are  the  same  shares 
mentioned  in  the  note  in  suit 

The  defendant,  as  a  witness  in  his  own  behalf^  then  testified, 
that  on  the  8d  of  October,  1853,  he  subscribed  for  twenty  shares  of 
the  stock  of  this  Bank,  at  $25  per  share,  and  paid  $600  therefor. 

That  on  the  8th  of  May,  1854,  his  note  of  that  date  for  $400 
was  discounted  by  that  Bank,  on  his  pledging  (by  the  assignment 
and  power  of  attorney  of  that  date  above  mentioned)  the  twenty 
shares  of  stock  as  security  for  its  payment,  with  power  to  sell  it 
if  the  note  was  not  paid  at  maturity.  The  note  was  not  paid, 
bat  was  renewed  from  time  to  time,  and  the  note  in  suit  is  the 
last  of  the  renewals.  That  he  never  received  but  one  dividend 
on  the  stock,  and  never  got  the  stock  back. 

As  evidence  of  the  value  of  the  stock,  he  proved  that  in  1855 
and  1857,  and  as  late  as  February,  1857,  stock  of  the  Island 
Cily  Bank  was  sold  at  $75  and  $80  on  the  $100,  and  rested. 

James  O'Brien,  for  the  plaintiff,  testified  that  he  was  President 
of  the  Bank  from  the  time  it  was  organized  until  after  the  note  was 
given;  that  the  stock  was  transferred  on  the  books  of  the  Bank, 
to  be  held  as  security  only ;  that  it  had  never  been  sold  or  dis- 
posed of  bj  the  Bank,  but  was  still  held  as  security ;  and  that 
if  the  defendant  had  paid  his  note,  the  stock  would  have  been 
i^aed  to  him  at  any  time. 

It  was  admitted  that  the  shares  so  transferred  on  tho  books  of 
the  Bank  to  the  name  of  the  President,  had  never  been  reusued 
to  the  defendant  or  sold  by  the  Bank,  but  stood  in  the  name  of 
the  President  as  security  for  the  Bank  until  its  fiiilure. 

The  parties  having  rested  the  case  upon  this  evidence,  the 
defendant  moved  to  dismiss  the  complaint,  on  grounds  substan- 
tially covered  by  the  points  made  by  him  on  the  present  appeal. 
The  Judge  directed  a  verdict  in  favor  of  the  plaintiff,  for 
$457.47,  to  which  direction  the  defendant  excepted.  From  the 
judgment  entered  on  the  verdict,  the  defendant  appealed  to  the 
General  Term. 

Boiw.— Vou  V.  10 
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Francis  Byme^  for  appellant. 

I.  The  Bank  had  power  to  receive  shares  of  its  stock  in  pay- 
ment or  satisfaction  of  any  debt  due  to  it  (1  R.  S.,  p.  590,  old 
paging,  §  1,  subd.  6.) 

And  the  shares  having  been  transferred  on  the  books  of  the 
Bank,  the  stock  as  stock  became  extinguished,  and  the  money 
paid  by  the  defendant  therefor  should,  from  the  date  of  transfer, 
be  considered  as  having  been  separated  from  the  capital  paid  in, 
and  as  actually  held  by  the  Bank.  {Dykers  v.  AUeri^  7  Hill, 
497 ;  FiTson  v.  LitOe,  2  Comst,  443.) 

II.  The  debt  so  secured  not  having  been  paid  when  due,  and 
for  sixty  days  thereafter,  and  the  Bank  having  converted  the 
stock,  the  debt,  (because  of  such  conversion,  and  of  the  debt 
being  less  than  the  amount  paid  on  such  stock,)  became  extin- 
guished, and  the  note  not  available  to  the  Bank  or  the  plaintiff. 
(1  R.  S.,  591,  §6;  Peake's  N.  P.,  30.) 

The  duty  imposed  by  the  statute  to  sell,  and  the  omission  so 
to  do,  and  conversion  of  the  stock  by  the  Bank  to  its  use,  and 
the  defendant's  adoption  of  (by  not  dissenting  from)  their  acts, 
sufficiently  make  an  agreement  to  accept  the  stock  in  satisfaction. 
The  stock  represented  $500  in  the  possession  of  the  Bank.  The 
transfer  of  the  stock  amounted  to  an  appropriation  of  the  money 
to  its  own  use.  The  conversion  of  the  stock  was  equivalent  to 
a  conversion  of  the  money.  {Zachrisson  v.  Ahmanj  2  Sandf.  S. 
C.  R.,  68.) 

III.  His  honor,  the  Justice,  should  have  dismissed  the  com- 
plaint on  the  grounds  specified  by  the  defendant's  counsel,  and 
the  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs,  &c. 

C.  A.'Peabody,  for  respondent. 

By  the  Coubt — Bosworth,  Ch.  J.  The  note  in  suit  was  dis- 
counted by  the  Island  City  Bank,  for  the  defendant,  on  the  secu- 
rity of  a  pledge  of  twenty  shares  of  its  own  capital  stock. 

The  note  has  not  been  paid,  and  the  pledgee,  or  its  legal  repre- 
sentative, still  holds  the  stock  and  owns  the  note. 

There  is  no  rule  of  law  or  equity  which  declares  these  tmtB  to 
be  a  defense,  either  total  or  partial 
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The  6th  section  of  1  Revised  Statutes,  691,  did  not  make  it  the 
abmlute  daty  of  the  directors  of  the  Island  City  Bank  to  sell 
this  stock,  even  though  the  note  was  not  paid  within  sixty  days 
after  its  maturity. 

The  charge  that  is  to  be  made,  to  satisQr  the  last  clause  of  that 
section,  is  a  charge  which  is  to  preclude  the  making  of  any  divi- 
dends thereafter  by  the  Company,  "  until  the  deficit  so  created 
be  made  good  from  the  subsequently  accruing  profits  of  the 
Company." 

The  stock  is  not  thereby  actually  extinguished,  nor  the  debt 
of  its  pledgor  satisfied. 

It  does  not  affect  the  rights  of  the  pledgor  or  pledgee,  though 
the  pledgee  be  a  moneyed  corporation,  and  the  pledge  be  shares 
of  its  own  capital  stock. 

The  judgment  must  be  affirmed. 

Jadgment  affirmed. 


Lowell  Holbrook,  Plaintiff  and  Respondent,  v.  Zenas  D. 
Basset,  Jr.,  and  others.  Defendants  and  Appellants. 

L  A  Matoid  Insurance  Companj  took  up  a  subscription,  bj  which  the  tub- 
acribers  agreed  to  give  their  notes  for  premiums  in  advance  of  insurance  to 
be  eflected  by  them,  the  subscription  not  to  be  binding  until  the  sum  of 
$300,000  was  subscribed.  That  sum  was  in  form  subscribed,  the  defend- 
ants being  subscribers,  and  the  defendants  voluntarily  gave  their  notes  for 
the  amount  of  their  subscription.  All  parties  acted  in  good  faith,  and 
without  any  fraud,  misrepresentation  or  concealment:  Bddf  that  such 
notes  were,  in  the  hands  of  the  Company,  valid  binding  notes,  which  the 
Company  had  a  right  to  negotiate  for  the  purpose  of  paying  claims  or  other- 
wise, in  the  course  of  its  business,  notwithstanding  it  ultimately  appeared 
that  some  of  the  subscriptions  were  not  valid  binding  subscriptions,  and 
notwithstanding,  if  the  notes  had  not  been  given,  the  defendants  might 
have  legally  refhsed  to  give  them  on  the  ground  that  the  condition  of  the 
iobecription  had  not  been  in  fact  satisfied.^ 

^Brookman  v.  Mitca^,  potft. 
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2.  An  agreement  by  which  certain  parties  agreed  to  lend  to  an  Insurance 
Company  their  notes  to  amounts  specified,  and  to  renew  such  notes  from 
time  to  time  until  a  day  named,  when  they  should  be  paid  by  the  Company, 
the  said  '^  notes  to  be  given  to  N.  &  S.,  as  special  Trustees,  to  be  used  by 
them  as  they  may  think  proper  for  the  benefit  of  the  Company,"  is  not  in 
contravention  of  section  7  of  "  Regulations  to  prevent  the  insolvency  of 
moneyed  corporations,"  (1  R  S.,  691,)  which  forbids  an  assignment  or  trans- 
fer of  effects,  except  to  the  corporation  directly  and  by  name,  and  it  is  not 
void  on  that  ground. 

3.  When,  under  such  an  agreement^  and  in  pursuance  of  its  stipulations,  the 
Company  delivered  to  the  so-called  special  Trustees,  as  collateral  security  to 
provide  for  the  payment  of  such  notes,  vahd  notes  of  third  persons  received 
for  premiums  in  advance,  and  the  notes  so  lent  were  discounted  and  the 
money  paid  over  to  the  Company  and  used  by  it  for  the  payment  of  its  lia- 
bilities in  due  course  of  business,  the  transaction  is  valid,  the  transfer  of 
the  collateral  securities  is  effectual,  and  the  said  special  Trusteee,  or  their 
transferee,  (under  a  power  to  transfer  contained  in  the  agreement,)  may 
collect  the  said  premium  notes  from  the  makers.^ 

4.  A  transfer  of  collateral  security  made  in  good  faith  to  secure  a  present  loan 
to  be  used  in  due  course  of  business,  is  not  a  transfer  with  intent  to  give 
a  preference  within  the  act  (§  9)  forbidding  transfers  by  corporations, 
when  insolvent,  with  intent  to  give  a  preference  to  one  creditor  ovef 
others. 

5.  An  Insurance  Company  cannot  be  said  to  be  insolvent,  or  to  act  in  contem- 
plation of  insolvency,  within  the  act  last  mentioned,  merely  because  the 
sums  insured  greatly  exceed  its  capital;  nor  when  its  assetfi  are  more  than 
sufficient  to  meet  all  losses  of  which  the  Company  has  any  notice,  informa- 
tion or  suspicion ;  nor  under  such  circumstances  can  a  loan  made  by  the 
Company,  secured  by  collaterals,  for  the  purpose  of  meeting  the  liabilities 
of  the  Company  as  they  arise,  with  the  belief  that  the  Company  is  solvent 
and  will  meet  idl  its  engagements,  and  in  order  to  sustain  the  Company  in 
its  business  and  enable  it  to  do  so,  and  with  the  application  of  the  money 
raised  to  that  object,  be  deemed  a  transfer  with  intent  to  give  an  unlawful 
preference. 

6.  Such  a  transaction  is  not  void  for  the  want  of  power  to  borrow  notes, 
merely  because  the  Company,  instead  of  borrowing  money  with  which  to 
meet  its  engagements,  borrowed  notes,  caused  them  to  be  discounted  and 
used  the  money,  under  an  agreement  to  pay  the  notes  at  maturity. 

7.  Sach  a  transaction  is  not  void  under  section  8  of  the  act  which  declares 
that  no  transfer,  not  authorized  by  a  previous  resolution  of  ihe  Board  of 
Directors,  shall  be  made  by  such  a  corporation  of  any  of  its  effects  exceeding 
in  value  $1,000,  when  it  appears  that  a  resolution  was  passed  authorizing 
the  officers  to  give  such  security  as  they  should  think  proper  for  those  who 

^Seoti  V.  JMiMMipoit. 


NEW  YORK— JULY,  1859.  140 

Hdbrook  ▼.  Basaet  et  al 

^MoM  lend  their  notes,  and  the  officers  did  in  good  faith,  without  fraud  or 
ooltosion,  deliver  a  suitable  amount  as  such  security,  and  it  further  i^pears, 
in  reference  to  the  particular  notes  transferred,  that  the  Board  also  resolved 
that  the  officers  proceed  in  liquidation  of  the  liabilities  of  the  Company 
therewith. 

(Before  Bosworth,  CL  J.,  and  Woodrvit  and  Momcrief,  J.  J.) 
Heard,  June  11th;  decided,  July  9tb,  1859. 

Appeal  by  the  defendants  from  a  judgment  ordered  for  the 
plaintiff,  on  a  trial  before  Mr.  Justice  Boswobth,  May  2l8t,  1858, 
without  a  jury. 

The  action  is  brought  to  recover  the  amount  of  a  promissory 
note  made  by  the  defendants,  and  the  defense  is,  that  the  plain- 
tiff is  not  the  lawful  and  bona  fide  owner  and  holder  thereof;  that 
the  note  was  made  and  deUvered  to  the  Atlas  Mutual  Insurance 
Company,  and  transferred  to  Nelson  &  Sturges  by  that  Com- 
pany, upon  an  unauthorized  trust,  of  which  the  plaintiff  had 
knowledge  when  he  received  it  from  them. 

Farther,  that  the  note  was  given  in  pursuance  of  a  subscrip- 
tion, whereby  the  defendants  and  others  were  to  give  their  notes 
when  $300,000  was  subscribed ;  that  such  amount  was  never 
snbscribed,  but  the  Company  obtained  the  note  by  fraudulently 
representing  that  it  had  been  subscribed,  and  this  was  known  to 
the  plaintiff  and  to  Nelson  &  Sturges,  ^and  neither  of  them  gave 
a  Tfldoablo  consideration  therefor. 

That  Nelson  &  Sturges  were  Trustees  of  the  Company ;  that 
the  Company  was  insolvent  when  the  note  was  given,  and  the 
transfer  thereof  was  contrary  to  law  and  void ;  and  finally,  that 
the  Company  are  indebted  to  the  defendants  to  an  amount  greater 
than  the  note,  which  they  will  set  off,  too. 

The  fiKStB  found  by  the  Court,  and  its  conclusions  of  law  there- 
on, are  as  follows,  vias. : 

The  defendants  being  partners,  doing  business  under  the  name 
and  firm  of  "Basset,  Bacon  &  Co.,"  about  the  8th  of  November, 
1855,  made  their  certain  promissory  note  in  writing,  in  the  words 
and  figures  following,  to  wit: 

''$1,250.  New  York,  Nov.  8, 1855. 

"Twelve  months  after  date  we  promise  to  pay,  to  our  own 
order,  at  Marine  Bank,  twelve  hundred  and  fifty  dollars,  value 
leccived.  Basset,  Bacok  k  Co." 
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Thereupon,  and  about  the  same  date,  the  defendants  indorsed 
said  note,  in  their  said  firm  name,  and  delivered  the  same  to  the 
Atlas  Mutual  Insurance  Company. 

The  defendants  were  subscribers  to  a  subscription  taken  by  the 
said  Insurance  Company,  and  dated  November  8th,  1855,  and 
which  is  in  these  words: 

"  We,  the  subscribers  hereto,  agree  to  give  to  the  Atlas  Mutual 
Insurance  Company  our  notes  in  advance  of  premiums  of  insure 
ance  at  six  and  twelve  months,  in  equal  amounts,  for  the  sums 
set  opposite  our  names  respectively,  it  being  understood  that  in 
consideration  thereof  the  subscribers  are  to  be  allowed  by  the 
Company,  at  the  maturity  of  their  notes,  five  per  cent  on  the 
amount  thereof. 

''This  subscription  is  towards  the  $400,000  subscription  autho- 
rized by  a  resolution  of  the  Board  of  Trustees  of  this  date,  and 
is  not  to  be  binding  until  the  sum  of  |300,000  is  subscribed. 

"New  Yokk,  Nov.  8, 1855." 

The  resolution  of  the  Board  of  Trustees  of  said  Insurance 
Company,  authorizing  the  said  subscription  to  be  taken  up,  is  ia 
these  words,  viz. : 

^^Reaolved,  That  a  subscription  in  the  sum  of  $400,000  in 
premium  notes  to  be  written  against,  be  obtained,  subscriptions 
to  be  binding  when  $800,000  is  subscribed,  including  the  $40,000 
already  subscribed." 

The  $40,000  subscription  alluded  to,  in  last  said  resolution,  ia 
in  these  words,  viz. : 

"We,  the  subscribers,  hereby  agree  to  give  our  notes  for  the 
amount  opposite  our  names  at  four  months,  in  advance  of  pre- 
miums, to  the  Atlas  Mutual  Insurance  Company.  Notes  to  be 
given  when  $40,000  is  subscribed. 

"  New  York,  Oct  12, 1855." 

In  the  several  books  used  to  obtain  subscribers  (there  being  at 
least  eight  or  nine  of  such  books  in  use  at  the  same  time)  to  the 
subscription  of  the  8th  of  November,  1858,  (and  spoken  of 
throughout  the  testimony  in  this  case  as  the  $800,000  subscript 
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tiOD,)  that  BttbscriptioQ  agreement  was  preceded  bj  a  copy  inserted 
in  etch  book  of  the  $40,000  subscription,  and  both  were  preceded 
bj  a  copy  of  a  subscription  called  the  $60,000  subscription, 
wiuch  latter  subscription  was  in  these  words,  viz. : 

"New  York,  Nov.  8, 1855. 

"The  Trustees  of  the  Atlas  Mutual  Insurance  Company,  in 
order  to  show  their  desire  and  determination  to  place  the  Com- 
pany in  an  independent  position,  do  subscribe  the  amounts  set 
opposite  their  names,  on  the  same  conditions  set  forth  in  the  reso^ 
lution  of  the  Board  of  this  date,  to  be  paid  in  cash  or  notes  at 
thirty,  sixty,  ninety  days,  or  four  months,  provided  that  the 
amoant  of  three  hondr^  thousand  dollars  is  subscribed  under 
that  resolution. 

J.  S.  Sturges,  F.  A.  Crocker, 

J.  S.  Whitney,  J.  Boynton, 

S.  Knowlton,  L.  R  Chesbrongh, 

Snow  &  Burgess,  E.  B.  Litchfield,         )   $50,000." 

Ed.  A.  Lambert,  J.  Collins, 

J.  E.  Southworth,  T.  C.  Durant, 

Maroellufl  Massey, 

The  defendants  subscribed  the  subscription  agreement  of  the 
8&  of  November,  1865,  to  the  amount  of  $2,500. 

On  the  80th  of  November,  1855,  the  Board  of  Trustees  of 
laid  Company  passed  the  following  resolution,  viz. : 

"It  being  understood  that  $800,000  is  now  subscribed,  under 
the  resolution  of  the  Board  of  Nov.  8th,  it  is  therefore  Besolved, 
that  the  officers  commence  at  once  to  collect  notes  to  that  amount 
and  proceed  in  liquidation  of  the  liabilities  of  the  Company 
therewith." 

Sabscriptions  to  the  amount  of  $300,000  had  then  been  made 
to  the  subscription  of  the  8th  of  November,  1855,  including 
tke  subscriptions  made  by  Insurance  Companies,  and  includ- 
ing also  the  said  $40,000  subscription,  and  exclusive  of  the  said 
$50,000  subscription,  which  was  not  counted  when  the  calcula- 
tion was  made  to  ascertain  if  $800,000  had  been  in  fact  sub- 
scribed ;  excluding  the  $40,000  subscription,  and  those  made  by 
Insurance  Companies,  $300,000  had  not  been  subscribed. 
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There  waa  an  original  paper  called  the  $50,000  subficription,  in 
the  words  of  the  copy  thereof  above  set  forth,  and  signed  by  the 
persons  whose  names  appear  on  such  copy. 

When  the  Trustees  of  said  Company  passed  the  resolution  of 
the  80th  of  November,  1855,  they  in  good  faith  believed  that  the 
$800,000  therein  mentioned  had  been  actually  subscribed,  and 
that  such  subscriptions  had  been  made  bona  fide. 

The  note  in  suit,  a  copy  whereof  is  above  set  forth,  was,  soon 
after  the  date  of  last  said  resolution,  made,  indorsed  and  delivered 
by  the  defendants  to  said  Atlas  Insurance  Company,  under  the 
defendants'  said  subscription.  No  fraud,  misrepresentation  or 
deceit  was  practised  on  ijie  defendants  to  induce  them  to  so  make, 
indorse,  and  deliver  their  said  note. 

On  the  14th  of  January,  1856,  the  Board  of  Trustees  of  said 
Atlas  Insurance  Company  passed  the  following  resolution,  viz.: 

"Resolved,  That  the  officers  of  the  Company  be  and  are  hereby 
authorized  to  arrange  with  any  parties,  in  or  out  of  the  Board 
of  Trustees,  for  the  use  of  their  names,  either  as  makers  or  in- 
dorsers  of  such  paper  as  it  will  be  necessary  for  the  Company, 
from  time  to  time,  to  have ;  and  they  may  give  any  Becurity  and 
make  such  allowance  as  they  shall  think  proper  for  the  use  of 

such  paper." 
■ 

In  pursuance  of,  and  under  said  resolution,  the  following  agree- 
ment was  made,  viz. : 

"New  York,  Jan.  15, 1856. 
"We,  the  undersigned,  agree  to,  and  with  each  other,  and 
with  the  Atlas  Mutual  Insurance  Company,  that  we  will  lend 
our  notes  to  the  amount  of  $5,000  each,  to  said  Company, 
and  will  indorse  each  other's  paper  so  given  to  an  equal 
amount,  on  the  ^conditions  as  stated  below,  such  paper  to  be 
given  to  T.  S.  Nelson  and  J.  S.  Sturgea,  special  Trustees,  to 
be  used  by  them  as  they  may  think  proper  for  the  benefit  of  the 
Company,  and  to  be  made  at  such  date  as  they  require.  It  being 
clearly  understood  that  our  liability  on  this  paper,  either  as 
nnakers  or  indorsers,  shall  be  fully  secured  by  a  deposit  of  col- 
laterals, to  such  an  amount  and  of  such  character  as  said  Trustees 
shall  think  sufficient  to  cover  all  the  paper  used  under  this  ar- 
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nrngement;  sach  securities  shall  be  placed  in  the  hands  of  T.  S. 
Nelson  and  James  S.  Stuiges,  as  special  Trustees  for  all  parties 
ooDoemed ;  and  we  hereby  give  to  said  special  Trustees  full  power 
and  authority  to  sell  said  collateral  securities,  or  any  part  or 
portion  thereof  at  the  Board  of  Brokers,  in  the  city  of  New 
York,  or  at  public  sale,  or  at  private  sale,  or  at  the  option  of  said 
special  Trustees,  and  without  advertising  the  same,  or  otherwise 
giring  us  any  notice.  It  is  also  clearly  and  distinctly  under- 
stood, that  should  any  loss  occur  ultimately  to  any  parties  to 
this  arrangement,  that  such  loss  shall  be  borne  pro  rata,  by  all 
the  parties  giving  such  notes. 

"It  is  also  understood  that  the  said  notes  shall  be  paid  by  the 
Company,  by  the  1st  of  November,  1866 ;  but  the  parties  are,  in 
the  meantime,  to  give  new  paper  for  renewal  for  the  same^  or  a 
lesser  sum,  until  finally  paid  in  full  as  above. 

"Signed  on  behalf  of  the  Company, 

[L.  a]  "E.  EUSSELL  HINCKLEY, 

"Attested— Geo.  H.  Tract, 

Thomas  S.  Nelson, 
Jas.  S.  Stubges, 
Marcellus  Mabset, 
James  Smith, 
Rich  &  Knowlton, 
Snow  &  Burgess, 
Crosby,  Crocker  &  Co., 
E.  C.  Wilcox, 
L.  R  Chesbrough, 
Smith  &  Boynton, 

SOUTHWORTH,  SlAUSSON  &  Co. 

Ed.  a.  Lambert, 
E.  B.  Litchfield, 
J.  S.  Whitney  &  Co., 
Wood  &  Grant, 
Thom.  C.  Durant." 

At  about  the  time  of,  and  soon  after  said  resolution  was  passed, 
and  last  said  agreement  was  made,  the  persons  and  firms  whose 
BoBW.— Vol.  V.  20 
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nomes^are  attached  to  eaid  agreement,  and  relying  thereon  and  on 
'  '  .the  security  of  assets  of  said  Atlas  Insurance  Company,  placed 
in  the  hands  of  said  Nelson  and  Starges,  under  said  resolutioa 
and  agreement,  and  which  said  assets  included  the  note  in  ques- 
tion, for  the  accommodation  of  said  Atlas  Insurance  Company, 
made  and  lent  to  it  their  seyeral  promissory  notes  at  short  date, 

payable  at Bank,  and  amounting,  in  the  aggregate,  to  about 

$40,000 ;  and  delivered  said  notes  to  said  Nelson  &  Sturges,  to  be 
by  them  used  as  the  agents  of  and  for  said  Atlas  Insurance  Com- 
pany, and  who  procured  the  same  to  be  discounted  at  legal  rates, 
and  paid  over  the  proceeds  thereof  to  the  proper  financial  officers 
of  said  Company,  to  be  by  them  applied  in  the  payment  of  the 
just  and  lawful  debts  of  said  Company,  and  they  were  all  so 
paid  out  and  applied;  the  said  notes  so  made  and  lent  to  said* 
Company  were  paid  by  the  makers  thereof  at  maturity ;  and 
they  have  not  been  paid  in  full  the  amount  of  the  said  notes  so 
lent;  nor  has  enough  been  realized  from  said  collaterals  to  pay 
the  same ;  and  the  amount  owing  and  impaid  thereon,  and  uncol- 
lected from  said  collaterals,  exceeds  the  amount  of  the  note  in 
suit  and  the  interest  thereon. 

The  persons  so  making  and  lending  their  notes  did  so  in  good 
faith,  believing  at  the  time  that  the  transaction  was  lawful  and 
for  the  benefit  of  said  Company. 

All  of  the  persons  who  so  made  and  lent  their  notes  were,  at 
the  times,  either  trustees  of  said  Company,  or  belonged  to  com- 
mercial firms,  some  of  whose  members  were  such  trustees;  and 
Nelson  &  Sturges  were  also  trustees ;  and  they  knew  at  the  time 
that  the  note  in  suit  was  given  under  defendants'  said  subscrip- 
tion. 

On  the  8th  of  November,  1855,  the  said  Adas  Insurance 
Company  was  solvent,  in  the  sense  that  its  assets  then  largely 
exceeded  its  known  and  estimated  losses ;  and  its  Trustees  dien 
honestly  believed  it  solvent,  and  that  its  business  operations 
would  be  continued,  and  all  losses  that  might  occiir  would  be 
paid.  It  had  at  that  time  risks  outstanding  amounting  to  several 
millions  of  dollars.  The  Trustees  of  said  Atlas  Insurance  Com- 
pany did  not  know  or  believe,  either  on  the  14th  or  15th  of  Jan- 
uary, 1856,  or  at  the  time  when  the  persons  whose  names  are 
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upon  said  trust  agreement  lent  their  notes  as  aforesaid,  ^i^t^id 
Osmponj  was  actually  insolvent,  or  woxdd  be  unable  to  oontmi! 
its  business. 

About  the  1st  of  January,  1856,  the  said  Atlas  Insurance 
Company  had  settled  about  all  the  claims  it  then  supposed  to 
be  due. 

During  January  and  February,  1866,  large  claims  for  losses, 
not  before  heard  of  by  the  Company,  were  presented,  amounting 
in  the  aggregate  to  about  $240,000. 

The  said  resolution  of  the  14th  January,  1866,  and  the  said 
trust  agreement  made  in  pursuance  thereof,  were  acts  done  to  meet 
the  new  demands  about  then  unexpectedly  presented  for  losses. 

The  subscribers  to  the  $300,000  subscription  gave  notes  under 
the  same,  amounting  in  the  aggregate  to  $212,250 ;  for  $87,760 
of  the  amount  so  subscribed,  no  notes  have  been  given  by  the 
subscribers.  * 

Of  the  subscriptions  to  the  $800,000  subscription,  the  sum  of 
$117,000  in  the  aggregate,  was  subscribed  by  the  Trustees ;  the 
sotes  given  by  them,  on  their  said  subscription,  amount  in  all  to 
$69,250,  leaving  of  subscriptions  the  sum  of  $47^760  for  which 
no  notes  have  been  given. 

Ko  notes  were  given  under  the  $50,000  subscription. 

Of  the  subscriptions  made  to  the  $300,000  subscription,  other 
Insurance  Companies  subscribed,  in  the  aggregate,  $37,000,  and 
the  notes  given  by  such  subscribing  companies  amounted  in  all 
to  $30,000,  and  no  more. 

The  defendants  knew,  before  they  made  and  delivered  the  note 
m  question,  that  Insurance  Companies  were  subscribers  to  said 
subscription. 

The  said  Atlas  Insurance  Company  ceased  to  transact  business 
on  the  5th  of  March,  1856.  An  injunction  suspending  its  opera- 
tions was  served  on  it  on  that  day,  and  the  appointment  of  a 
receiver  of  its  property  and  effects  was  completed  on  the  25th  of 
that  month,  and  it  proved  to  be  utterly  insolvent 

When  some  of  the  subscribers  were  called  upon  to  give  their 
notes  for  the  amount  of  their  subscriptions  to  said  $300,000  sub- 
scription, the  Company  had  become  seriously  embarrassed,  and 
its  failure  was  apprehended  by  them,  and  they  refused  to  give 
their  notes ;  some  claiming  to  be  creditors  of  the  Company  to  a 


166  CASES  m  THE  SUPEEIOR  COURT. 

Holbrook  ▼.  Baaset  ei  dL 

larger  amount,  and  the  right  to  o£^t  the  amount  of  such  sub- 
scriptions against  their  claims  upon  the  Company. 

All  the  subscribers  to  said  $300,000  subscription,  at  the  time 
of  subscribing,  did  so  in  good  &ith,  and  intending  to  give  their 
notes  for  the  sum  subscribed,  according  to  the  terms  of  said  sub- 
scription. 

The  note  in  suit  was  transferred  by  Nelson  &  Sturges  to  the 
plaintiff  after  its  maturity,  and  who  knew  at  the  time  he  received 
it,  of  the  manner  in  which,  and  the  purposes  for  which,  it  origi- 
nally  came  into  the  hands  of  Nelson  &  Sturges. 

The  said  Atlas  Mutual  Insurance  Company  had  its  existence^ 
and  did  business,  under  a  charter,  a  copy  of  which,  and  of  its  by* 
laws,  is  inserted  in  the  Case ;  and  its  principal  place  of  business 
was  in  the  city  of  New  York. 

No  part  of  the  note  in  suit  has  been  paid  by  or  on  behalf  of 
the  defendants. 

Conclusions  op  Law  on  thb  Facts  as  above  Found. 

I.  The  note  in  suit  was  a  valid  security  in  the  hands  of  Nelson 
&  Sturges,  and  collectible  by  them,  to  reimburse  to  the  persons 
who  had  lent  to  the  Atlas  Mutual  Insurance  Company  their 
negotiable  paper  on  the  security  thereof,  and  on  the  security  of 
other  assets  of  said  Company,  the  amount  of  the  notes  so  lent^ 
and  paid  by  such  lenders. 

n.  Holbrook,  the  plaintiff,  has  succeeded  to  the  said  rights  of 
Nelson  &  Sturges,  and  is  entitled  to  a  judgment  against  the  de- 
fendants for  the  amount  of  said  note,  and  interest  on  it  from 
maturity,  which  together  amoimted,  at  the  date  of  the  decision 
of  this  action,  to  $1,888.78. 

J.  S.  BOSWOBTH. 

Counsel  for  the  defendants  excepted  to  the  conclusion  of  law, 
that  the  note  in  suit  was  a  valid  security  in  the  hands  of  Nelson 
&  Sturges,  and  collectible  by  them  for  the  purposes  mentioned  in 
said  conclusion. 

Counsel  for  defendants  also  excepted  to  so  much  thereof  as  held 
that  Nelson  &  Sturges  had  a  right  to  hold  said  note,  and  other 
assets  of  said  Insurance  Company,  to  reimburse  the  persons  who 
had  loaned  their  notes  to  said  Company, 
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Counsel  for  defendants  excepted  to  the  conclusion  of  law,  that 
die  plaintiff  is  entitled  to  a  judgment  against  the  defendants  for 
the  amount  of  said  note. 

Section  12  of  the  charter  of  the  Atlas  Mutual  Insurance  Com- 
pany (Sess.  Laws,  1843,  p.  69,  §8;  id.,  1842,  p.  268,  §12,)  is  as 
follows: 

"The  Company,  for  the  better  security  of  its  dealers,  may 
receive  notes  for  premiums  in  advance  of  persons  intending  to 
receive  its  policies,  and  may  negotiate  such  notes  for  the  purpose 
of  paying  claims  or  otherwise  in  the  course  of  its  business ;  and 
on  such  portions  of  said  notes  as  may  exceed  the  amount  of  pre- 
rnioms  paid  by  the  respective  signers  thereof,  at  the  successive 
periods  when  the  Company  shall  make  up  its  annual  statement 
as  hereinafter  provided  for,  and  on  new  notes  taken  in  advance 
fliereafter,  a  compensation  to  the  signers  thereof,  at  a  rate  to  be 
determined  by  the  Trustees,  but  not  exceeding  five  per  cent  per 
ftnnom,  may  be  allowed  and  paid  from  time  to  time." 

Section  10  of  the  by-laws  of  the  Company  is  as  follows : 

"  The  President  or  Vice-President,  with  the  advice  and  consent 
of  the  Finance  Conmiittee,  or  a  majority  of  them,  shall  have 
authority  to  assign,  transfer,  or  otherwise  validly  dispose  of,  any 
bond  and  mortgages,  stocks,  bills  receivable,  or  any  other  assets 
of  the  same,  in  order  to  convert  the  same  into  money,  or  to  secure 
the  repayment  of  money  borrowed  by  the  Company  through 
them,  the  payment  of  losses,  or  other  purposes  that  shall  have 
been  sanctioned  by  the  Finance  Committee." 

And  the  Finance  Committee  consisted  of  five  Trustees — ^the 
Pl^ident  being  a  member  ex  officio. 

The  opinion  of  Mr.  Justice  Boswobth;  at  Special  Term,  dis- 
posed of  most  of  the  questions  raised  on  the  trial,  and  is,  there- 
fore, inserted : 

Boswobth,  J.  This  action  is  brought  upon  one  of  two  notes 
given  by  the  defendants  for  the  amount  of  their  subscription  to 
the  Atlas  Insurance  Company,  upon  the  subscription  of  the  8th 
of  November,  1865,  called  herein  the  $800,000  subscription. 

The  defendants  insist  that  the  subscription,  by  its  terms,  was 
not  to  he  binding  until  the  sum  of  $300,000  was  subscribed,  and 
also  that  such  sum  was  not  subscribed^  and,  therefore,  the  note 
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would  not  be  obligatory  in  the  hands  of  the  Company,  and  also 
insist  that  the  equities  of  the  plaintiff  are  not  superior  to  those 
of  the  Company. 

Conceding  that  the  sum  of  $800,000  was  not  subscribed,  in 
subscriptions  valid  at  law,  it  does  not  follow  that,  because  no  action 
could  have  been  maintained  upon  the  subscription  itself,  and  the 
contract  it  created,  that  none  can  be  upon  notes  given  by  the 
subscribers  to  the  Company  for  the  amount  of  such  subscriptions. 
The  notes  were  given  in  advance  of  premiums  upon  insurance 
which  the  defendants  intended  to  effect  with  the  Company.  They 
might  lawfully  give  notes  for  such  a  purpose,  and  the  Company 
might  lawfully  receive  them.  If  they  have  been  given  volun- 
tarily for  such  a  purpose,  and  no  fraud  has  been  practised  to 
obtain  a  delivery  of  them,  they  may  be  enforced  by  action, 
although  the  defendants  could  not  have  been  compelled  to  give 
them,  and  although  no  action  would  have  lain  against  them  for 
refusing  to  give  them. 

Stewart  v.  Trustees  of  HamilUm  (hUege,  (2  Denio,  408,)  was  an 
action  brought  upon  the  subscription  itself,  as  the  contract  between 
the  parties.  Sandjbrd  v.  Handy,  (25  Wend.,  475,)  and  Sandfard 
V.  Eidseyj  (2  Denio,  235,)  were  actions  upon  the  original  instru- 
ment or  contract  between  the  plaintiff  and  the  defendants  as 
subscribers  thereto. 

Berry  v.  Yates,  (24  Barb.,  199,)  was  an  action  upon  the  sub- 
scription as  a  contract,  to  recover  the  amount  due  upon  it^  as 
dainages  for  a  breach  of  the  contract  by  reason  of  a  refusal  to 
give  a  note  or  pay  the  subscription. 

But  the  defendants,  instead  of  refusing  to  give,  have  given 
their  notes,  and  the  Company  has  negotiated  the  one  in  suit  and 
received  into  its  treasury  more  than  the  amount  of  the.  note 
advanced  on  the  security  of  this  and  other  notes ;  and  the  ques- 
tion is,  can  this  note  be  collected  by  the  person  so  advancing  on 
the  security  of  it  and  of  other  notes  ? 

Three  hundred  thousand  dollars  was  in  form  subscribed.  But 
various  grounds  are  stated  why  some  of  the  subscriptions  should 
be  regarded  ns  nullities;  and  why,  therefore,  it  should  be  held 
that  $800,000  has  not  been,  in  fact  or  in  law,  subscribed. 

The  subscription  of  $40,000,  taken  under  a  subscription  paper 
dated  October  12^  1856,  was  counted  as  part  of  the  $800,000. 
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The  defendants  insist  that,  to  make  subscriptions  to  the  latter 
obligatory,  it  was  essential  that  $300,000  should  be  subscribed, 
exclusive  of  the  $40,000. 

The  $300,000  subscription,  by  its  terms,  declares  that  this 
"subscription  is  towards  the  $400,000  subscription  authorized  by 
a  resolutkni  of  the  Board  of  Ihcsiees  of  this  date,  and  is  not  to  be 
binding  untU  the  sum  of  $800,000  is  subscribed."  The  "  reso- 
lution" of  that  date  reads  thus :  ^^  On  motion,  it  was  resolved  that 
a  subscription  in  the  sum  of  $400,000,  in  premium  notes,  to  be 
written  againsty  be  obtained ;  subscriptions  to  be  binding  when 
$300,000  is  subscribed,  including  the  $40,000  already  subscribed." 
Each  of  the  several  subscription  books,  used  to  obtain  subscri- 
bers, had  in  it^  and  preceding  the  $300,000  subscription,  a  copy 
of  the  $40,000  subscription. 

There  is  bo  proof  that  any  one  who  subscribed  to  the  $800,000 
subscription  was  deceived  or  misled  by  anything  said  or  done  by 
any  agent  of  the  Company  as  to  the  terms  of  the  resolution 
authorizing  that  subscription.  There  is  no  ground  upon  the 
eridenoe  to  impute  to  any  officer  of  the  Company  any  intent  to 
deceive  any  such  subscriber  in  that  respect. 

The  mere  fact,  therefore,  that  the  $40,000  subscription  was 
counted,  in  order  to  ascertain  if  the  $300,000  had  been  subscribed, 
is  no  defense  to  an  action  upon  the  note  in  suit. 

It  is  also  satis&ctorily  proved  there  was  an  original  paper  called 
the  $50,000  subscription  paper,  a  copy  whereof  was  written  on 
the  first  page  of  the  several  subscription  books  used  in  procuring 
the  $300,000  of  subscriptions. 

The  &ict  that  several  whose  names  were  signed  to  that  paper, 
or  that  all  of  them,  subscribed  to  the  $800,000  subscription,  does 
not  invalidate  the  latter,  or  affect  the  liability  of  any  of  the  sub- 
scribers to  the  latter,  notwithstanding  np  notes  were,  before  the 
&ilure  of  the  Company,  given  under  the  $60,000  subscription 
itself  As  to  the  persons  who  subscribed  to  both  the  $60,000 
and  the  $300,000  subscriptions,  it  may  be  truly  said  that,  in 
computing  to  ascertain  if  the  $800,000  had  been  subscribed,  their 
subscriptions  to  the  latter  were  alone  counted,  and  those  made 
to  the  $60,000  subscription  were  not  counted. 

If  the  purpose  which  they  testify  they  had  in  view  in  signing 
the  original  paper  called  the  $60,00Q  subscription  cannot  be  shown 
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to  exonerate  them  from  liability  upon  it,  on  its  being  made  to 
appear  that  they  subscribed  the  like  amount,  or  more,  to  the 
$800,000  subscription,  it  by  no  means  follows  that  the  subscrip- 
tions to  the  latter  are  not  obligatory.  The  $50,000  subscription 
itself  was  not  counted  as  a  part  of  the  $800,000. 

I  do  not  perceive  any  irreconcilable  conflict  between  the  terms 
of  the  paper  called  the  $50,000  subscription  and  an  agreement 
among  themselves,  intended  to  be  thereby  expressed,  and  to  be 
thereby  notified  to  those  who  might  be  solicited  to  subscribe  to 
the  subscription  for  $800,000,  to  the  effect  that  they  would  sab- 
scribe  to  the  latter  the  sum  of  $50,000  on  the  same  conditions 
and  terms  in  all  respects  as  the  other  subscribers,  with  the  single 
difference  that  for  the  $50,000  so  to  be  subscribed  by  them,  notes 
should  be  given  at  thirty,  sixty  and  ninety  days,  or  four  months, 
instead  of  notes  at  six  and  twelve  months. 

That  paper  does  not  state  the  proportions  in  which  they  were 
severally  to  subscribe  or  had  subscribed  in  subscribing  the  $50,« 
000.  It  declares  they  subscribe  "  on  the  same  condition  set  forth 
in  the  resolution "  of  the  8th  of  November.  And  while  it 
declares  that,  it  also  declares  that  the  subscriptions  were  to  be 
paid  "in  cash  or  notes  at  thirty,  sixty,  ninety  days,  or  four 
months."  Such  short  notes  would  be  beneficial  to  the  Company, 
and  no  prejudice  to  other  subscribers.  By  the  "same  condi- 
tions" must  therefore  have  be^n  meant,  that  the  notes  for  the 
amount  subscribed  were  to  be  given  "  in  advance  of  premiums 
of  insurance,"  and  that  on  the  amount  of  such  notes  at  their 
maturity,  the  subscribers  were  to  be  allowed  by  the  Company 
five  per  cent.  There  has  been  no  attempt  on  the  part  of  those 
persons  to  appropriate  any  assets  of  the  Company  to  secure  them 
for  the  short  notes  they  gave  as  subscribers  to  the  $800,000  sub- 
scription. I  do  not  think  the  transaction  furnishes  evidence  of 
an  intent  to  defraud  persons  who  should  subscribe  to  the  $300,- 
000  subscription,  by  giving  an  assurance  not  intended  to  be  kept 
as  the  parties  themselves  understood  it,  and  supposed  all  others 
would  understand  it,  which  of  itself  will  make  the  note  in  suit 
void  in  the  plaintiif 's  hands.  Whether,  therefore,  they  can  be 
permitted  to  show  that  they  signed  the  $50,000  subscription  for 
the  purpose  and  on  the  understanding  to  which*  some  of  them 
have  testified,  in  order  to  escape  from  liability  as  such  subscri- 
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beia^  18  a  qnestioii  which  I  do  not  deem  it  neoessary  to  attempt 
to  detennine.  I  think  they  acted  in  good  fidth  at  the  timCi  and 
without  any  intent  to  thereby  mislead  or  defraud. 

There  is  no  satisfactory  evidence  that  either  before  or  at  the 
time  the  paper  for  $50,000  was  signed  it  was  agreed  between  the 
fflgners  of  it  and  the  Company  that  any  subscription  for  $800,000 
Bhoold  be  accepted  in  lieu  o^  or  in  satis&ction  of,  their  liability 
as  sabscribers  to  the  $50,000  subscription.  Nor  that  the  short 
notes  given  for  the  subscription  to  the  $800,000  subscription 
were  aooepted  by  the  Company  in  satisfiiction  of,  or  as  a  perform* 
ftooe  0^  the  contract  created  by  the  $50,000  subscription. 

If  there  are  no  other  grounds  of  defense  than  the  two,  viz., 
that  the  $40,000  was  counted  in  making  up  $800,000  of  subscrip- 
tions, and  that  those  signing  the  paper  called  the  $50,000  sub- 
scription did  not  intend  to  make  and  did  not  suppose  they  had 
made  themsdyes  liable  for  the  latter  amount,  in  addition  to  their 
sahBcriptions  to  the  $800,000  subscription  itself^  the  plaintiff  is 
oititled  to  recover.  If  the  terms  of  the  $50,000  subscription  are 
soch  as  to  preclude  those  signing  firom  alleging  and  showing 
the  understanding  had  between  themselves,  nothing  has  since 
oocorred  to  exempt  them  from  any  liability  they  incurred  by 
signing  it,  and  using  it  as  it  was  used. 

The  defendants  are  sued  upon  a  note  which  they  have  made 
and  delivered.  The  burden  of  proving  facts  constituting  a 
defense  rests  upon  them. 

I  do  not  think  they  have  established  the  fSstct  that  they  were 
induced  by  any  fraud,  practised  or  intended  to  be  practised  on 
them,  to  give  the  notes. 

Indudiog  the  $37,000  subscribed  by  Insurance  Companies,  I 
have  no  doubt  that  the  Trustees  believed  $800,000  had  been  sub- 
scribed when  the  resolution  was  passed  which  stated  that,  "  It 
being  understood  that  $800,000  is  now  subscribed  under  the 
lesolation  of  the  Board  of  November  8th,  it  is  therefore  resolved 
that  the  ofiGloers  commence  at  once  to  collect  notes  to  that  amount 
and  proceed  in  liquidation  of  the  liabilities  of  the  Company 
therewith." 

Any  subscriber  being  shown  a  copy  of  this  resolution,  or  told 
its  contents,  and'asked  for  his  notes,  could  not  say  that  any  fraud 
had  been  practised  upon  him,  if  the  result  should  demonstrate 
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a  small  error  in  oomputation,  or  an  error  in  treating  a  copy  of 
one  or  two  subBcriptions  as  an  original.  The  &ct  may  torn  out 
to  be  contrary  to  his  belief;  but  in  snch  a  case  there  would  be 
no  misrepresentations  to  deceive,  nor  any  intent  to  defraud  him ; 
and  a  subscriber  asked  to  give  notes  under  such  drcumstances 
would  be  notified  of  the  purpose  of  the  Company  to  use  them 
immediately  in  liquidating  its  liabilities.  Using  them  for  such  a 
purpose  would  not  be  a  misappropriation  of  them  as  between 
himself  and  the  Company,  nor  would  such  a  use  of  them  be  a 
fraud  or  surprise  upon  him. 

Does  the  use  made  of  them  create  a  bar  to  the  right  of  those 
to  whom  they  were  negotiated,  to  sue  upon  and  collect  them? 

The  Company,  to  put  itself  in  the  possession  of  money,  must 
procure  the  notes  to  be  discounted  or  borrow  on  the  security  of 
them.  K  solvent,  I  see  no  difficulty  in  the  Company's  procuring 
money  in  either  mode.  Either  form  would  be  a  valid  transaction. 
Certain  gentlemen,  of  such  credit  that  their  notes  at  short  dates 
would  be  discounted,  advanced  such  notes  on  the  security  of  the 
note  in  suit  and  other  notes.  The  notes  so  advanced,  the  Com- 
pany converted  into  money,  and  used  the  money  in  pajring  the 
just  debts  of  the  Company.  The  notes  so  advanced  were  paid. 
Why  should  not  those  advancing  and  paying  their  notes,  collect 
from  the  securities  on  which  they  advanced,  enough  to  reimburse 
the  sums  so  advanced  ? 

I  can  see  no  answer  to  their  right  to  do  so,  in  any  of  the  fsuata 
of  the  case  thus  &r  considered,  unless  the  fact  that  the  persons 
BO  advancing  were  Trustees  of  the  Company,  is  of  itself  a  good 
answer.  I  cannot  think  that  if  such  an  advance,  when  made  by 
third  persons,  would  be  legal,  and  the  transaction  upheld,  that 
Trustees  so  advancing  lose  all  right  to  enforce  such  a  note  as  the 
one  in  suit,  merely  because  they  were  Trustees  when  they 
advanced  or  loaned  to  the  Company  on  the  security  of  some  of 
its  premium  notes. 

Nor  do  I  think  that  the  defendants  can  escape  liability  upon 
the  idea  that  the  Company  was,  or  was  supposed  by  its  Trustees 
to  be,  insolvent  either  on  the  8th  of  November,  1855,  or  when 
the  note  in  suit  was  transferred,  with  others,  to  secure  advances 
made  on  their  credit^  in  any  such  sense  that  such  a  transfer  was 
prohibited  and  made  void  by  statute. 


NEW  TOBK-^JULT,  1859.  168 

Holbrook  ▼.  Baaset  ei  al 

On  the  8th  of  November,  1866,  the  assets  of  the 
Company  amounted  to $701,288  80 

Its  liabilities,  induding  the  estimate  of  losses,  on 
claims  then  presented,  were. 578,458  76 

Suiplus, $127,779  84 

It  continued  its  business  as  usual,  for  some  months  thereafter. 

But  a  small  amount,  not  over  $20,000,  (as  I  remember  the 
testimony,)  of  these  assets  were  either  supposed  to  be  or  proved 
to  be  bad.  The  Company  had,  it  is  true,  a  large  amount  of 
pending  risks.  These  proved  to  be  unfortunate  ones ;  so  much 
80  that  they,  in  a  few  months,  produced  claims  for  losses  which 
fiiroed  the  Company  into  the  hands  of  a  Beceiver. 

I  have  no  doubt  the  Trustees  of  the  Company  believed  the 
Company  would  continue  its  business  at  the  time  subscriptions 
to  the  $800,000  were  being  made,  and  when  it  was  resolved  to 
collect  the  subscription  notes ;  and  might  in  good  fiiith  honestly 
80  believe  in  coming  to  a  conclusion  upon  that  point,  upon  sudi 
considerations  as  influence  men  in  business  of  that  character. 

That  the  Company  needed  present  means  to  pay  liabilities  on 
the  8th  of  November,  1866,  although  its  assets  exceeded  in  value 
die  amount  of  its  known  or  ^timated  liabilities  by  more  than 
$100,000,  is  undoubtedly  true.  Every  subscriber  presumptively 
knew  that  the  object  of  the  subscription  was  to  increase  the 
resources  of  the  Company,  and  furnish  means  to  enable  it  to  pay, 
&e  more  easily  and  readily,  its  liabilities.. 

But  there  is  nothing  in  that  £su^  or  in  the  actual  condition  of 
the  Company  when  viewed  as  its  Trustees  regarded  and  might 
honestly  r^urd  it,  which  makes  this  note  void  in  the  hands  of 
Kelson  &  Storges,  whether  the  circumstances  and  purposes  under 
and  for  which  it  was  made  and  delivered,  or  those  under  and  for 
which  it  was  transferred  to  Nelson  &  Sturges,  are  considered. 

There  is  nothing  in  the  &ct  that  all  who  signed  the  $800,000 
snbacription  have  not  given  their  notes,  which  can  exonerate  the 
defendants  from  liability.  All  the  individuals  and  firms  who 
signed  it,  did  so,  at  the  time,  in  good  faith.  It  is  true,  that  the 
Company  having  become  embarrassed  before  all  of  the  subscri- 
bers were  required  to  give  their  notes,  some  of  them  being 
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creditors  reftified  to  give  notes^  taking  their  chances  of  effecting 
an  off-set  of  their  demands.  But  if  such  a  subscription,  signed, 
is  as  effective  in  law  to  create  a  liability  as  notes  given  to  the 
Company  for  the  purposes  specified  in  lie  subscription  itself,  it 
is  difficult  to  perceive  on  what  ground  the  subscribers  can  escape 
from  liability,  except  the  single  one  that  $300,000  was  not  in  fiK^ 
subscribed. 

In  the  present  case,  as  already  stated,  my  opinion  is,  that  the 
defendante,  upon  the  evidence  given  in  this  action,  do  not  stand 
upon  as  favorable  a  footing  as  if  sued  on  the  subscription  itself 
for  refusing  to  give  notes.  They  have  given  these  notes,  and 
this  suit  is  upon  one  of  them.  No  fraud  was  practised  upon 
them,  either  by  any  misrepresentation  made,  or  the  fraudulent 
concealment  of  any  material  fact,  to  induce  them  to  give  the  note. 

If  such  a  subscription  would  not  of  itself  create  a  liability  on 
which  an  action  will  lie,  either  because  it  is  not  authorized  by 
the  charter,  or  for  any  other  reason,  then  a  subscriber  who  has 
not  given  a  note  may  be  in  a  better  condition  than  one  who  ha& 

Whether  the  Insurance  Companies  who  subscribed,  and  gave 
their  notes,  had  power  to  make  subscriptions  valid  in  law,  it  is 
unnecessary  for  me  to  determine.  It  was  undoubtedly  supposed 
they  had  the  power.  The  defendants  knew,  when  they  sub- 
scribed, that  subscriptions  had  been  made  by  such  companies,  and 
must  have  supposed  that  such  subscriptions  were  to  be  counted 
as  part  of  the  $800,000.  If  it  turns  out  that  those  companies 
could  not  be  made  to  pay,  such  a  mistake  would  not  avoid  these 
notes  in  the  hands  of  persons  who  had  advanced  money  to  the 
Atlas  Insurance  Company  on  the  credit  and  security  of  ^e  notes 
themselves. 

Of  the  Insurance  Companies  which  subscribed,  all  but  two 
gave  notes,  and  notes  amounting  to  $30,000. 

As  the  evidence  stands,  the  Philadelphia  and  International 
Insurance  Companies  made  subscriptions  which  could  not  have 
been  enforced,  conceding  that,  if  made  by  competent  authority, 
ihey  would  be  obligatory.  It  seems  that  the  different  companies 
insured,  or  reinsured,  in  some  instances  with  each  other ;  and  I 
do  not  find  any  fraud,  or  intent  to  defraud,  in  taking  these  sub- 
scriptions, or  counting  them  as  a  part  of  the  $300,000. 
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Withont  stopping  to  inquire  what  force  would  be  due  to  such 
a  fict^  in  an  action  against  a  subscriber  for  revising  to  give  his 
note,  yet,  as  in  this  case  notes  have  been  given  without  any 
fraud  haying  been  practised  in  procuring  them,  I  think  Nelson 
&  Stoiges,  and  the  plaintiff  as  succeeding  to  their  rights,  has 
equities  superior  to  those  of  the  defendants. 

If  the  subscription  of  A.  0.  &  L.  R  Chesbrough  was  counted 
at  $13,000  or  $18,500  to  make  up  the  $800,000,  it  was  counted 
at  no  more  than  it  was  made. 

If  altered  siace,  it  was  done,  as  the  evidence  stands,  without 
sathority ;  and  their  liability  is  the  same  as  if  the  subscription 
now  remained  as  originally  written ;  what  effect  the  substitution 
and  acceptance  of  other  responsible  subscribers  for  a  part  or  the 
whole  of  the  amount  of  the  reduction  may  have  upon  the  lia- 
'  tnlity  of  the  Messrs.  Chesbrough,  it  is  unnecessary  to  attempt  to 
detennine  now. 

Kail  the  subscribers  whose  subscriptions  were  counted  as  part 
of  the  $300,000  (excepting  the  Insurance  Companies)  had  given 
flieir  notes  under  the  same  circumstances  that  the  present  defend- 
ants gave  theirs,  and  a  part  of  them  had  passed  into  the  hands 
of  &e  Receiver,  and  if  payment  of  them  was  necessary  in 
order  to  provide  means  to  pay  the  just  creditors  of  the  Company, 
I  think  the  Beceiver  could  have  collected  them.  (1  Comst.  R, 
871;  4  id.,  51.) 

Nelson  &  Sturges  did  not  take  the  note  in  suit  to  secure  them- 
selves, or  other  trustees,  for  preexisting  debts  or  liabilities,  but 
&r  money  advanced  at  the  time,  and  on  the  security  thereof,  to 
be  used,  and  in  fact  used,  legitimately  in  prosecuting  the  ordinary 
business  of  the  Company. 

In  brie^  the  case  is  this :  It  was  supposed  that  $300,000  of 
subscriptions  had  been  made.  Believing  this,  the  defendants 
gave  their  notes.  No  fraud  wjs  intended  or  practised  to  induce 
them  to  give  the  notes.  Except  in  so  fer  as  the  notes  find  their 
oonaderation  in  the  &ct  that  others  also  gave  their  notes  for  the 
same  general  purposes,  and  the  giving  of  notes  by  one  induced 
the  giving  of  notes  by  others;  and  in  the  statute  which  autho- 
rized them,  and  makes  them  obligatory  when  the  statute  has  been 
complied  with,  the  defendants  trusted  to  the  Insurance  Oompany 
to  furnish  or  pay  the  consideration  of  the  notes,  by  insuring 
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until  the  premiiuns  amounted  to  the  &ce  of  the  notes.  But 
those  whom  the  plaintiff  represents  advanced  their  money  on  the 
credit  and  security  of  the  notes  themselves,  and  not  on  the  credit 
or  responsibility  of  the  Company.  At  best,  there  has  been  a 
common  and  mutual  mistake  of  fiicts.  To  rescind,  all  parties 
who  have  parted  with  money  or  property  in  good  Mth  must  be 
put  in  statu  quo.  The  plaintiff  cannot  be  compelled  to  give  up 
the  note  in  suit,  or  prevented  from  collecting  this  note,  until  the 
amount  advanced  on  the  credit  of  it,  and  of  other  notes,  has  been 
refunded. 

My  conclusion,  therefore,  is,  that  the  plaintiff  is  entitled  to 
recover  the  amount  of  the  note  and  interest^  which  at  this  date 
is  $1,888.78. 

From  the  judgment  entered  in  &vor  of  the  plaintiff,  in  con- 
formity with  the  decision,  the  defendants  appealed. 

Qilhert  Dean^  for  defendants,  (appellants.) 

I.  The  Atlas  Insurance  Company  was  a  "  moneyed  corpora- 
tion." (1  R  S.,  598, 599,  §§  51, 52, 58 ;  5  Seld.,  589 ;  Charter  of 
Company,  17  K  Y.  R,  554.) 

n.  The  transaction  which  is  held  to  be  valid  by  the  finding  in 
this  case,  comes  directly  within  the  prohibition  of  section  7  of 
the  Revised  Statutes,  to  prevent  the  insolvency  of  moneyed  cor- 
porations. (1  R  S.,  691.) 

1.  This  was  a  transfer  of  $40,000  of  "effects"  to  be  used  "fi>r 
the  benefit  of  the  Company." 

2.  The  transfer  was  not  made  "  to  the  Company  directly  or  by 
name,"  but  to  "Nelson  &  Stujges,  special  trustees  for  all  parties 
concerned." 

8.  The  powers  given  to  these  "  special  trustees,"  to  take  an 
unlimited  amount  of  the  assets  of  this  corporation  as  security, 
and  to  dispose  of  the  same  without  notice,  shows  the  wisdom  of 
the  legislative  prohibition. 

4.  The  object  of  section  7,  says  Judge  Seldsn,  was  "to  pre- 
vent the  property  of  the  corporation  from  being  placed  beyond 
the  control  of  its  Board  of  Directors."  (17  N.  Y.  R,  564.) 

"  It  was  intended  as  much  for  the  benefit  of  stockholders  as  of 
creditoiB." 
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m  The  ooiporate  powers  of  this  Company  could  only  be 
exercised  by  the  Board  of  Trustees,  not  less  than  eleven  consti- 
toting  a  quomm.  The  Board  could  not  delegate  their  powers 
to  two  of  their  number,  and  authorize  them  to  take  its  assets 
irithout  limit  and  to  make  of  them  any  disposition  they  chose. 
(1  Sug.  on  Pow.,  840,  841 ;  Cbfe  v.  Wade,  16  Vesey,  27;  8  Oomst, 
896;  2Seld.,  92.) 

1.  This  corporation  was  created  for  the  purpose  of  effecting 
insurance,  and  could,  by  the  12th  section,  receive  "  notes  in  advance 
of  persons  intending  to  receive  its  policies."  It  had  no  power 
to  borrow  notes.  (2  Kem^,  669.) 

t  The  rate  of  compensation  which  it  could  allow  for  notes  so 
received  in  advance,  was  fixed — "  five  per  cent"  The  resolution 
in  this  case  not  only  authorized  the  officers  to  give  any  security, 
but  to  make  any  allowance  for  the  use  of  the  names  of  parties. 

S.  A  statute  corporation,  created  for  a  particular  purpose,  has 
soch  powers,  and  such  only,  as  are  conferred  upon  it  by  the 
statQte,  and  is  confined  strictly  to  those  powers. 

The  statute  is  an  enabling  act,  and  enables  it  to  do  everything 
it  may  lawfully  do.  {Head  v.  The  Providence  Ins.  Oo,,  2  Cranch, 
167-169;  2  Kent,  290-299,  5th  ed.;  The  Queen  v.  TheJEast. 
Oo.  R  W.  Co,,  10  Ad.  k  EL,  581.) 

4  The  principle  is  also  affirmed  by  the  Bevised  Statutes,  which 
declare  that  in  addition  to  the  powers  enumerated  in  the  1st  sec- 
tion of  the  title,  and  to  those  expressly  given  in  its  charter,  or  in 
the  act  under  which  it  is  or  shall  be  incorporated,  no  corporation 
shall  possess  or  exercise  any  corporate  powers,  except  such  as 
flhaU  be  necessary  to  the  exercise  of  the  powers  so  enumerated 
and  given.  (1  R  S.,  600,  §  8.) 

5.  The  officers  of  a  corporation  are  not  the  corporation ;  they 
are  only  its  agents,  and  cannot  bind  their  principal  by  an  act 
which  is  either  unauthorized  by  the  charter  or  forbidden  by  law. 
{R  8.  Bank  v.  Bandridge,  12  Wheat  R,  64;  Salem  Barnk  v. 
fflouc(58fer  Bank,  17  Mass.  R,  1,  28,  29.) 

6.  The  powers  of  a  corporation  are  not  only  in  writing,  but 
th^  are  matter  of  law;  and  there  is  no  color  for  saying  that  the 
oS^oers  can  bind  the  principal  when  acting  beyond  the  scope  of 
the  corporate  power&  Persons  dealing  with  such  officers  must 
flee  to  it  that  the  act  is  authorized  by  the  charter.  {Mechanic^ 
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Bank  v.  N.  T.  &  N.  H.  B.  R  Cb.,  8  Kem.,  599 ;  Hood  v.  N.  Y. 
A  N.  K  B.  R  Co.,  22  Conn.  R.,  502,  508-572 ;  Wyman  v.  HaL 
and  Avg.  Banks^  14  Mass.  R.,  58,  68 ;  Salem  Bank  y.  Gloucester 
Ba^  17  id.,  1,  28,  29.) 

lY.  The  power  given  to  Nelson  &  Sturges  to  take  an  unlimited 
amount  of  the  assets  of  this  Company,  and  to  sell  th^n  at  their 
option,  is  a  direct  violation  or  repeal  of  section  8  of  the  act  before 
referred  to. 

y .  The  defendants,  being  interested  as  creditors  and  stockhold- 
eis,  may  take  advantage  of  a  statute  '^to  secnre  their  rights.' 

VL  A  corporation,  or  its  stockholders  or  receivers,  may  in 
every  case  impeach  any  contract  made  by  directors  or  other  offi- 
cers or  agents,  in  the  name  and  professedly  by  such  corporation. 
(2  Denio,  110 ;  5  id.,  567 ;  8  Bam.  &  Aid.,  1.) 

But  the  defendant,  without  reference  to  his  connection  >inth 
the  Company,  may  defend  for  want  of  title  in  plaintiflk  {John- 
son V.  Bush,  8  Barb.  Ch.  R,  207.) 

W,  BriUon,  for  plaLQti£E|  (respondent) 

I.  There  was  no  illegality  in  the  transfer,  for  the  transaction 
under  which  the  note  was  transferred  to  Nelson  &  Sturges  was 
valid. 

1.  It  was  but  a  loan  by  the  parties  thereto,  for  whom  Nelson 
&  Sturges  acted,  to  the  Company,  and  taking  collateral  security 
thereto,  which  is  clearly  legal.  (Charter  Adas  Co.,  §  12,  "Atlan- 
tic ; "  Barker  v.  Mechanic  Ins,  Ob.,  8  Wend.,  96 ;  Munn  v.  Oom- 
mission  Cb.,  15  Johns.,  44 ;  Attomey-Oen.  v.  I/^e  Ins.  Cb.,  9  Paige, 
470 ;  Moss  v.  OaJdey,  2  Hill,  265 ;  Barry  v.  Merch.  Ex.  Oo.,  1 
Sandf  Ch.,  280 ;  Beers  v.  Phomix  Glass  Cb.,  14  Barb.,  858 ;  Owrtis 
V.  LeamU,  15  N.  Y.  R.,  62-65;  King  v.  Merdi.  Ex.  Co.,  1  SeldL, 
647;  Farniss  v.  Gilchrist,  1  Sandf,  58.) 

2.  If  a  trust  by  the  Company,  it  was  competent  for  the  Com- 
pany to  make  such  a  trust  (Angell  &  Ames  on  Corp.,  §  241 ; 
OurtisY.  Leavitt,  15  N.  Y.  R,  62-65;  De  Buyter  v.  St.  Poet's 
Church,  8  Comst,  288 ;  Nelson  A  Sturges  v.  Eaton,  15  How.  Pr.  R, 
805 ;  Barry  v.  Merch.  Ex.  Co.,  1  Sandf.,  280 ;  LeavHi  v.  Bhxtchford^ 
17N.Y.R,  584,  6^5ey.) 

8.  K  not  valid  in  toto,  there  is  no  invalidity  in  any  por- 
tion under  which  plaintiff  claims.    The  maxim,  "  void  in  part 
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yoid  in  toto"  is  not^  in  generalf  law,  and  this  is  not  an  excep- 
tional case.  {GurHs  v.  Leavttt,  15  N.  Y.  R,  96,  97.) 

4.  Nor  can  it  be  objected  that  the  agreement  was  void  for  non- 
oompliancey  on  the  part  of  the  Company,  with  part  1,  title  2, 
chap.  18,  art  1,  sec  8  of  the  Bevised  Statutes;  for, 

(a.)  That  section  is  in  conflict  with  the  12th  section  of  the 
charter  of  the  Atlantic  Company,  made  a  part  of  the  charter  of 
the  Adas,  and  the  charter  having  been  last  enacted,  the  Bevised 
Statates  must  yield.  {HowUmd  v.  Ife^,  8  Comst,  298.) 

(i.)  But  if  that  section  of  the  Bevised  Statutes  does  apply,  the 
resolution  passed  January  14th  (appearing  in  minutes  of  29th) 
BUthorized  the  transaction. 

(cl)  If  not  authorized  by  the  resolution,  it  is  only  invalid  as 
against  the  Company,  its  Beceiver,  or  judgment  creditors ;  defend- 
ants are  not  in  a  position  to  set  it  up.  {Nelson  v.  MU&ii,  16  How. 
Pr.  B.,  805 ;  Ihicy  v.  Ibhnage,  4  Kern.,  162 ;  Curtis  v.  Leaviti^ 
15  K  Y.  R,  240,  106,  107 ;  Oity  Bomk  of  Columbus  v.  Bruce, 
17N.Y.B.,515.) 

(i)  Moreover,  the  Company,  by  accepting  the  benefit  of  the 
temafer,  ratified  the  act,  which  ratification,  in  its  legal  effect,  is 
equivalent  to  previous  authority.  {Curtis  v.  Leavittj  15  N.  Y., 
48^0;  Beuter  v.  Electric  Td.  Co.,  88  Eng.  C.  L.  R,  841 ;  Palmer 
V.  Yaks,  8  Sand£,  188.) 

By  the  Coubt. — ^Woodbupf,  J.  The  full  discussion  of  the 
Tarious  questions  arising  on  the  trial  of  this  case  found  in  the 
opinion  of  Mr.  Justice  Bobwobth  at  Special  Term,  has  narrowed 
the  controversy  between  the  parties  to  a  very  few  points.  For 
the  most  part,  that  opinion  appears  to  have  been  satisfisictory, 
and  no  point  or  argument  is  made  on  the  appeal  addressed  to 
the  principal  matters  discussed  there. 

It  has  not,  therefore,  been  claimed  here  that  the  note  upon 
which  this  action  is  brought,  was  not  a  good  and  valid  note  in 
the  hands  of  the  Adas  Insurance  Company,  to  whom  it  was 
delivered  by  the  defendants,  or  that  it  would  not  be  valid  and  col- 
lectible if  it  were  now  in  the  hands  of  the  Beceiver  of  that  Com- 
pany ;  nor  that  there  was  any  proof  that  it  was  obtained  by 
fraud  or  misrepresentation ;  nor  that  the  defendants  are  relieved 
from  the  obligation  which  its  terms  import,  by  reason  of  any 
Bosw.— Vol.  V.  22 
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proof  that  the  condition  of  their  agreement  or  subscription  was 
not  satisfied. 

These  points,  and  others  which  were  discussed  at  Special  Term, 
not  haying  been  raised  on  the  appeal,  and  the  opinion  there  pro- 
nounced not  having  in  those  particulars  been  assailed,  we  shall 
assume  that  the  note  is  a  valid  binding  note  obtained  without 
firaud  or  misrepresentation,  given  upon  a  sufficient  consideration, 
and  collectible  by  the  Atlas  Insurance  Company,  or  its  Beceiver ; 
and  we  shall  also  bear  in  mind  that  the  note  was  received  by  the 
Company  for  premiums  in  advance  from  the  defendants,  who 
intended  to  receive  its  policies. 

If  the  views  expressed  at  Special  Term  had  not  been  thus 
acquiesced  in,  our  reflection  upon  the  points  involved  would  lead 
us  to  say  that  they  have  our  entire  concurrence. 

The  question  therefore  discussed  on  the  appeal,  and  the  only 
question,  was,  whether  the  plaintiff  has  such  a  title  to  the  note 
that  he  can  maintain  the  action  thereon  and  recover  from  the 
defendants? 

There  is  no  formal  defect  in  the  titla  The  defendants  made 
the  note  payable  to  their  own  order,  and  indorsed  it  in  blank ;  it 
thereupon  became  transferable  by  delivery,  and  the  posseflsion  of 
tiie  note,  and  its  production  by  the  plaintiff  makes  his  formal 
titie  complete.  But  in  fict  the  defendants  ddivered  the  note  to 
the  Atlas  Insurance  Company ;  that  Company  delivered  the  note 
to  Nelson  &  Sturges  undbr  tiie  agreement  found  by  the  Courts 
and  to  be  presentiy  considered,  and  the  plaintiff  received  the 
note  fiom  Nelson  &  Sturges  after  its  maturity,  and  knowing  at 
the  time  tiie  circumstances  under  which  tiiey  received  it  He  is 
therefore  in  no  better  situation  tiian  Nelson  &  Sturges  would 
be  had  they  brought  tiie  action.  It  is  tiierefore  their  titie  that  is 
assailed. 

The  transfer  to  Nelson  &  Sturges  is  claimed  to  be  illegal  and 
void  It  is  necessary  for  the  defendants  to  go  to  tiiat  length,  for  if 
that  transfer  is  not  void,  but  voidable  only  by  tiie  Company  or 
its  Beceiver,  then  the  plaintiff  is  entitied  to  recover,  because 
neitiier  the  Company  nor  the  Beceiver  having  avoided  tiie  trans- 
fer or  claimed  that  it  was  not  in  all  respects  fidr,  proper  and 
equitable,  and  having  made  no  claim  upon  tiie  defendants,  tiie 
latter  are  protected  in  paying  it  to  the  plaintiff  as  holder. 
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Bat  the  transfer  by  the  Ciompany  is  alleged  to  be  void,  upon 
these  gronnds :  That  the  Company  was  insolvent  at  the  time 
of  the  transfer,  and  therefore  any  transfer  of  its  assets  was  nnlaw- 
fhl ;  that  not  only  on  this  ground,  but  also  because  it  violated 
the  statute,  the  trust  upon  which  the  transfer  was  made  to  Nel- 
son &  Sturges  was  illegal  and  void,  and  also  because  the  Com- 
pany  had  no  power  to  borrow  notes ;  and  that  the  transfer  to 
Nelson  &  Sturges,  embracing  in  amount  more  than  $1,000  of 
notes,  was  not  sufficiently  authorized  by  the  Board  of  Directors, 
and  was  therefore  void.  These  points  are  founded,  or  claimed 
to  be  founded,  upon  the  provisions  of  sections  7,  8  and  9,  of 
article  1st,  of  title  2d,  of  the  18th  chapter,  of  part  1  of  the 
Revised  Statutes.  (1  R  S.,  691.) 

In  relation  to  the  first  point,  it  must  suffice  to  say  that  the 
finding  of  fects  does  not  support  it,  and  the  evidence  supports 
the  finding.  Section  9  of  the  statute  forbids  any  assignment  or 
transfer  when  insolvent  or  in  contemplation  of  insolvency,  with 
the  intent  of  giving  a  preference  to  any  particular  creditor  over 
o&er  creditors  of  the  Company.  In  the  first  place,  the  Company 
had  settled  its  losses  up  to  the  1st  of  January,  1866,  and  down 
to  the  16th  of  January  had  no  knowledge  of  any  losses  which 
rendered  the  continued  solvency  of  the  Company  doubtful,  but  on 
the  contrary,  its  trustees  and  officers  believed  it  entirely  solvent ; 
Aey  could  not,  therefore,  have  made  the  transfer  with  intent  to  give 
a  preference.  In  the  next  place,  the  liability  to  be  called  upon  in  the 
fntore  fi>r  losses  which  may  exceed  the  capital  or  assets  of  an 
Insorance  Company,  is  not  insolvency  within  the  meaning  of 
that  statute.  If  it  was,  then  it  would  never  be  proper  for  an 
Insniance  Company  to  take  risks  exceeding  the  amount  of  its 
cq)ital,  since  with  those  risks  outstanding  there  is  a  liability  to 
insolvency  at  any  moment  The  business  of  insurance,  from  its 
very  nature,  requires  for  its  success  the  capacity  to  take  risks  to 
an  amount  greatly  exceeding  its  capital,  and  it  can  never  be 
deemed  insolvent  in  the  sense  that  its  payments  and  transfers,  in 
due  course  of  business,  can  be  said  to  be  with  intent  to  give  a 
preference  to  one  creditor  over  another,  until  its  officers  or  agents 
are  notified  of  losses  which  they  are  unable  to  pay.  Again,  the 
transfer  in  question  was  not  within  the  statute ;  it  was  not  in  any 
sense  a  laransfer  to  give  a  preference  to  a  creditor ;  it  was  merely 
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giving  security  for  an  equivalent  sum  or  amount  then  received. 
It  was  not  a  diminution  of  assets,  but  a  raising  of  money  and  a 
cotemporaneous  parting  with  securities,  not  to  pay  or  secure  a 
debt,  but  simply  to  provide  for  the  return  of  the  sum  borrowed. 
Negotiation  of  bills  receivable,  and  obtaining  money  thereon  for 
the  proper  uses  and  purposes  of  the  Company,  is  not  of  itself 
and  without  collusion  or  fraudulent  intent^  a  transfer  of  property 
to  give  preference  to  a  creditor.  And,  once  more,  the  transac- 
tion was  to  assist  in  sustaining  the  Oompany  in  carrying  on  its 
ordinary  business  and  paying  its  losses,  and  with  the  expectation 
that  its  business  would  be  continued,  and  not  for  the  purpose  of 
preferring  any  one  or  in  any  anticipation  that  all  would  not  be 
paid.  Such  a  transfer  is  lawful.  See  observations  on  this  subject 
in  Eoift  V.  Sheldon,  (8  Bosw.,  808-806,)  and  the  cases  dted. 

It  is  next  claimed  that  the  agreement,  in  pursuance  of  which 
the  note  was  delivered  to  Nelson  &  Sturges,  was  void,  and  the 
transfer  therefore  void,  because  a  trust  was  created  by  the  agree- 
ment)  which  was  void  under  section  7  of  the  act  above  referred 
to,  which  declares  that  "no  conveyance  or  transfer  of  any  effects 
for  the  use,  benefit  or  security  of  any  such"  (moneyed)  "corpo- 
ration, shall  be  valid  in  law,  unless  it  be  made  to  the  corporatioa 
directly  and  by  name." 

We  understand  the  counsel  for  the  appeUant^  in  his  argument 
upon  this  point,  to  insist  that  the  advance  agreed  to  be  made  by 
Nelson,  Sturges,  Massey,  Smith  and  others,  who  signed  the 
agreement  of  January  16th,  1856,  and  the  delivery  of  their  notes 
to  Nelson  &  Sturges,  to  the  amount  of  $10,000,  was  such  a  trans- 
fer as  is  forbidden  by  the  statute. 

The  answer  to  this  suggestion  is  twofold.  If  by  any  latitude 
of  construction  an  agreement  to  advance  notes  to  a  corporation, 
and  to  indorse  notes  for  its  benefit,  the  notes  to  be  used  for  the 
benefit  of  the  Oompany,  could  be  deemed  a  transfer  of  efifects 
within  the  statute,  and  therefore  invaUd,  the  consequence  would 
simply  be  that  the  agreement  could  not  be  enforced.  Neither 
party  could  compel  its  performance.  But  if  the  notes  are 
advanced  and  they  are  converted  into  money,  and  that  money  is 
paid  to  the  corporation  and  used  by  it  in  its  proper  and  ordinary 
business,  the  securities  given  for  its  repayment  cannot  be  reclaimed 
without  refunding  the  money. 
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The  traosaction  was  not  in  any  sense  within  this  statute.  There 
was  no  transfer  of  effeda  to  any  other  than  to  the  Company. 
The  subscribers  to  that  agreement  lent  to  the  Company,  not 
effects,  but  their  promises  to  pay ;  and  when  lent,,  they  were  lent 
to  the  Company  itself  in  very  terms.  They  were  designed  to  be 
oaed  for  the  benefit  of  the  Company,  and  the  intervention  of 
Nelson  &  Storges,  to  see  that  tiie  manner  in  which  they  were 
applied  to  the  use  of  the  Company  was  such  as  would  secure  the 
beneficial  object  of  the  parties  in  lending  their  notes,  did  not 
render  the  notes  any  less  the  property  of  the  Company. 

It  was  with  reference  to  the  resolution  of  the  14th  of  January, 
and  in  subordination  to  its  provisions,  that  the  agreement  of  the 
15th  was  made,  and  the  two  together  show  that  it  was  the  design 
of  all  parties  that  the  Company  should  have  the  notes  and 
bdoraements  provided  for.  Those  who  signed  the  agreement 
agreed  with  the  Company,  as  well  as  with  each  other,  '*  to  lend 
their  notes  to  the  amount  of  $5,000  each  to  said  Company ;"  and 
the  Company  agreed  that  the  lenders  of  the  notes  should  be 
secured  by  such  an  amount  of  collaterals  as  Nelson  k  Sturges 
should  "^ink  sufBcient,"  and  that  Nelson  &  Sturges  might  sell 
the  ooUaterals  at  public  or  private  sale,  if  the  notes  thus  lent 
were  not  paid  by  the  Company  by  the  1st  of  November,  1866, 
and  in  the  meantime  the  lenders  should  renew  the  notes.  The 
phrase,  "  Such  paper  to  be  given  to  T.  S.  Nelson  and  J.  S.  Stur- 
ges, special  Trustees,  to  be  used  by  them  as  they  may  thinkpro- 
per  for  the  benefit  of  the  Company,  and  to  be  made  at  such  date 
as  they  require,"  did  not  constitute  Nelson  &  Sturges  assignees 
or  transfisrees  of  such  paper  for  the  use,  benefit  or  security  of 
said  Company,  in  any  such  sense  as  is  contemplated  by  and  pro- 
hibited in  section  7  of  the  statute.  It  designates  Nelson  &  Stur- 
ges as  persons  to  whom  the  notes  may  be  delivered  in  order  to 
make  a  delivery  of  them  to  'the  Company.  It  designates  them 
as  persons  authorized  by  the  Company  to  call  for  the  notes 
agreed  to  be  lent,  and  for  new  notes  to  renew  those  so  lent  But 
the  Company  did  not  thereby  intend  to  devolve  upon  Nelson  & 
Sturges  the  sole  and  unlimited  discretion  and  authority  to  use* 
the  notes  as  they  saw  fit,  and  certainly  not  to  vest  in  them  the 
title  to  the  notes.  By  the  resolution  of  the  14th,  the  officers  of 
the  Company  were  authorized  to  arrange  for  the  making  and 
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indorsing  by  individualB  of  ''such  paper  as  it  will  be  necessary 
for  the  Company,  from  time  to  time,  to  have ;''  and  bytheagree- 
ment  of  the  16th,  the  subscribers  agreed  to  "  lend  their  notes  to 
said  Company."  It  would  be  a  very  strict  construction,  and  one 
Bubversiye  of  the  evident  design  and  purpose  of  the  parties,  to 
hold  that  the  Company  deprived  itself  of  the  power  to  direct  the 
use  to  be  made  of  the  notes  lent,  while  it  in  terms  agreed  to  pay 
them,  and  gave  security  for  the  performance  of  thi^t  agreement 

The  lenders  undoubtedly  agreed  that  any  use  might  be  made 
of  the  notes  which  Nelson  &  Sturges  might  "  think  proper  for 
the  benefit  of  the  Company."  And  it  may  perhaps  be  conceded 
that  the  Company  agreed  that  no  use  should  be  made  of  the 
notes  which  Nelson  &  Sturges  should  think  not  proper  for  the 
benefit  of  the  Company.  But  that  is  quite  different  from  divest- 
ing the  Company  of  the  title  to  the  notes,  or  vesting  it  in  Nelson 
&  Sturges,  or  depriving  the  Company  of  aU  power  of  legal  con- 
trol or  direction  over  the  notes  or  the  use  which  should  be  made 
of  them.  In  this  construction  of  the  agreement,  it  might  happen 
that,  the  Company  and  Nelson  &  Sturges  disagreeing,  the  loan 
would  fidl  to  serve  any  useful  purpose;  but  if  it  did,  the  only 
result  would  be  that  llie  notes  would  be  returned  to  the  lenders, 
and  their  daim  to  the  collateral  securities  would  be  at  an  end. 

Again,  the  statute  prohibition  fidls  to  reach  this  case,  because 
it  was  a  mere  loan  of  the  credit  of  the  various  subscribers  to  the 
agreement,  to  be  used  in  such  manner  as  Nelson  &  Sturges  should 
approve ;  and  against  any  loss  by  reason  thereof)  the  parties  were 
to  be  indemnified  by  the  Company  by  its  paying  the  notes  lent. 
Now,  the  statute  has  no  application  to  such  an  arrangement  The 
lenders  had  a  perfect  right  to  annex  such  conditions  and  qualifi- 
cations to  the  use  which  should  be  made  of  their  credit  as  they 
saw  fit,  and  the  Company  might  agree  that  no  other  use  should 
be  made  of  that  credit  The  arrangement  might,  or  might  not, 
be  beneficial.  The  Company  might,  or  might  not,  be  able  to  use 
the  credit  in  conformity  to  the  conditions  imposed;  but,  if  not, 
then  aU  that  can  be  said  is,  that  the  arrangement  fisdled  of  its  end, 
and  the  notes  would  be  returned  to  the  lenders. 

In  this  particular  case,  it  was  a  usefril  arrangement,  and  it  pro- 
duced the  money  which  was  received  by  the  Company  and  applied 
to  the  payment  of  the  debts  of  the  Company,  and,  as  we  think, 
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left  the  Company,  in  every  aspect,  bound  for  its  repayment  and 
the  coUateial  secnrities  well  pledged  for  the  performance  of  the 
obligation.  The  claims  of  those  who  lent  their  notes  is  as  meri- 
torious as  if  they  had  themselves  procured  the  notes  to  be  dis- 
coanted  and  lent  the  money  to  the  Company  without  its  passmg 
through  the  hands  of  Nelson  &  Sturges.  The  Company  and  its 
creditors  have  been  as  much  benefited  by  the  transaction  in  the 
one  form,  as  if  it  had  been  done  in  the  other.  And  we  do  not 
perodve  lliat  any  rule  of  law,  least  of  all  the  section  of  the  statute 
TLfened  to,  (§  7,)  stands  in  the  way  of  the  lenders  insisting  upon 
enfoTcing  payment  of  the  collaterals  on  the  &ith  and  security  of 
which  they  lent  their  notes. 

If  anything  further  was  wanting  to  show  that  this  transaction 
is  not  within  the  prohibition  of  the  section  of  the  statute  dted, 
(§7,)  it  is  made  quite  clear  by  reference  to  the  design  and  object 
cf  the  section,  which  is,  as  stated  by  Mr.  Justice  Seldbn,  "to 
prevent  the  property  of  iht  corporation  firom  being  placed  beyond 
the  control  of  its  Board  of  Directors,"  {Leavitt  v.  Blatckfard^  17 
N.  Y.,  654 ;)  and  this,  and  the  8th  section,  "  were  intended  for 
the  protection,  not  only  of  creditors,  but  of  stockholders  also." 
Here  was  no  removal  of  the  property  of  the  corporation  from 
their  control  It  would  be  a  perversion  to  say  that  the  borrowing 
of  the  notes  in  question,  receiving  the  full  proceeds  thereof  when 
discounted,  and  securing  the  repayment  by  a  proper  amount  of 
oollatends  in  good  £Edth  and  without  any  collusion  or  fraudulent 
intent,  was  putting  the  property  of  the  corporation  Jbeyond  its 
controL 

So,  also,  we  think  it  is  a  perversion  of  the  true  meaning  of  the 
agreement  to  argue  that  it  authorized  Nelson  &  Sturges  to  take 
an  unlimited  amount  of  the  assets  of  the  Company  and  dispose 
of  them.  It  only  required,  and  only  stipulated,  that  such  an 
amount  of  collat^uls  should  be  deposited  with  Nelson  &  Sturges 
as  they,  acting  in  this  regard  as  agents  for  the  parties  to  be 
protected,  might  deem  sufficient  to  cover  the  amount  of  paper 
advanced.  Here  is  no  latitudinarian  discretion  given  to  take  assets 
of  Ae  Company  without  limit  The  Company  were  bound,  and 
only  bound,  to  give  assets  reasonably  sufficient  to  cover  the  lia- 
hiUties  incurred  by  the  lenders ;  and  the  terms  of  the  instrument 
wonid  be  so  construed. 
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But  it  is  again  said,  that  the  trust  is  void  because  the  Atlas 
Insorance  Company  had  no  power  to  borrow  notes.  We  are 
pointed  to  no  rule  of  law  and  no  authority  for  the  proposition 
that  a  corporation  may  not  receive  the  note  of  a  person  desiring 
to  aid  it,  cause  it  to  be  discounted,  apply  the  proceeds,  to  the 
proper  purposes  of  its  business,  (as  by  paying  its  just  debts,)  and 
do  all  this  under  an  express  agreement  to  refund  the  amount  or 
to  pay  and  return  the  note  borrowed.  The  note  of  the  present 
defendant  was  a  subscription  note,  giyen  in  advance  for  premi- 
ums. It  was  a  note  held  by  the  Company,  under  the  12th  section 
of  its  charter,  by  which  the  Company  was  authorized  to  negotiate 
such  notes  for  the  purpose  of  paying  claims  or  otherwise  in  the 
course  of  its  business.  Instead  of  causing  this  note  to  be  dis- 
counted, the  Company  deposited  it  as  security  for  other  notes 
which  were  disoounte4  and  the  money  duly  applied  to  the  proper 
business  of  the  Company.  There  was  no  want  of  power  in  the 
Company  to  raise  money  for  such  a  purpose.  The  substantial 
result  was  the  same  as  if  the  note  had  been  negotiated  absolutely. 
The  liability  of  the  Company  was  thereby  made  no  greater  than 
if  the  note  had  been  negotiated  or  discounted  with  the  Company's 
indorsement  In  this  we  perceive  no  excess  of  power,  but  rather 
an  exercise  of  power  plidnly  conferred,  if  in  truth  it  was  not 
possessed  by  the  Company  independent  of  the  provisions  of  the 
12th  section  of  the  charter.  {Bank  of  Gfenesee  v.  Patchm  Bank, 
18  N.  Y.,  809 ;  19  id,  812 ;  Marviney.  Hymera,  12  id.,  [2  Kern.,] 
228 ;  Oentral  Bank  of  Brooklyn  v.  Lang^  1  Bosw.,  202 ;  Ogden  v. 
Baymondj  Gen.  Term,  May,  1859.') 

The  only  remaining  point  which,  it  seems  to  us,  to  be  material 
to  consider,  is,  the  objection  that  the  transfer  of  this  note  to  Nel- 
son &  Sturges  was  void  because  the  agreement  in  pursuance  of 
which  the  transfer  was  made  was  in  violation  of  section  8  of  the 
statute  above  referred  to,  which  forbids  the  transfer  of  assets  to 
an  amount  exceeding  $1,000,  without  a  previous  resolution  of 
the  Board  of  Directors. 

The  first  and  most  obvious  answer  to  that  suggestion  is,  that 
the  transaction  was  distinctiy  authorized  by  the  Board  of  Direc- 
tors, by  the  resolution  of  the  14th  of  January.  If  it  were  other- 
wise, it  is  gravely  questioned  whether  the  authority  of  the  12th 

i^nitf  p.  16. 
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aectioQ  of  the  charter  does  not  obviate  the  force  of  the  8th  section 
in  reference  to  such  notes  as  the  present  But,  in  our  opinion, 
the  resolution  of  the  Board  did  sufficiently  authorize  the  officers 
of  the  Company  to  deliver  the  note  as  security  for  the  notes 
loaned  and  the  money  received  thereon ;  and  especially  so  when 
ooQgidered  in  connection  with  the  previous  resolution  of  the  80th 
of  November,  1855,  which  directed  the  officers  to  proceed  with  the 
sabscription  notes  to  liquidate  the  indebtedness  of  the  Company. 
The  argument  proceeds  upon  the  idea  that  the  agreement  autho- 
lizedNelson  &  Sturges  to  take  an  unlimited  amount  of  the  assets 
of  the  Company,  whether  the  officers  of  the  Company  assented  or 
not,  oir  whether  the  officers  deemed  the  amount  reasonable  in 
reference  to  the  amount  of  loan  to  be  secured  or  not  This  con- 
straction  has  already  been  considered,  and  rejected.  The  officers 
of  the  Company  were  authorized  by  the  Board  to  give  sucli  secu- 
rity as  they  thought  proper;  and  the  just  construction  of  the 
agreement  is,  that  they  would  place  in  the  hands  of  Nelson  & 
Sturges  an  amount  which  they  might  reasonably  deem  sufficient 
to  cover  the  paper  loaned  to  ^e  Company. 

In  conclusion,  we  are  satisfied  that  there  is  no  just  ground  for 
impeaching  the  right  of  Nelson  &  Sturges,  or  of  the  plaintiff  as 
thdr  transferee,  to  collect  the  note  now  in  suit,  the  Company 
having  had  the  full  benefit  of  the  money  the  repayment  of  whidh 
it  was  pledged  to  secure,  that  money  having  been  applied  by  the 
Company  to  its  lawful  and  proper  purposes,  and  not  having  been 
iqudd. 

The  judgment  must  be  affirmed. 

Jud^ent  affirmed. 
Bosw.— Vol.  V.  23 
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Thomas  S.  Nelson  and  James  S.  Sturges,   Trustees,  &c, 
Plaintiff,  v.  Isaac  B.  Wellington,  Defendant 

1.  Where  an  Insurance  Oompany,  in  order  to  raise  money  for  the  immediate 
purposes  of  its  business,  borrowed  notes  from  its  friends  and  they  ^ere  dis- 
counted and  the  money  paid  over  and  so  used,  and  by  the  agreement  the 
Company  were  to  pay  such  notes  and  to  secure  that  payment  were  to 
deposit  and  did  deposit  with  {he  plaintifife,  as  Trustees,  oertam  negotiable 
notes  received  in  its  business  as  collateral  security,  with  authority  to  sell 
such  collateral  securities  or  any  portion  thereof  at  public  or  private  sale  at 
the  option  of  the  Trustees:  Edd^  that  a  sale  was  not  the  only  mode  in 
which  the  securities  could  be  rendered  available.  The  power  so  given  was 
not  exclusive  of  every  other  authority.  The  Trustees  had  a  right  to  receive 
payment  of  such  collateral  notes  and  to  enforce  payment  by  action. 

2.  Where  promissory  notes  are  pledged  as  security,  the  transaction  ex  vi  ter- 
mini imports  authority  to  collect  Superadding  a  power  to  sell,  which 
without  express  agreement  would  not  exist,  does  not  take  away  the  right 
to  receive  and  to  compel  payment 

3  Where  negotiable  notes  are  by  express  agreement  pledged  as  collateral 
security  to  secure  the  payment  of  money  by  the  pledgor  which  he  agrees 
to  pay,  the  pledgee  may  sue  in  his  own  name  on  such  notes,  although  the 
indorsement  made  thereon  to  carry  the  agreement  into  effect  is  in  terms 
"pay  to  A.  B."  (the  pledgee)  "for  account  of  C.  D."  (the  pledgor.)  Such 
an  indorsement  is  not  inconsistent  with  the  lien  of  the  pledgee  and  the 
right  of  the  latter  to  collect  the  notes  and  to  apply  them  to  the  account  of 
the  pledgor  by  discharging  the  debt  they  were  pledged  to  secure. 

4.  Where  a  note  is  given  to  an  Insurante  Company  for  the  nominal  premium 
upon  an  open  policy,  which  policy  was  to  attach  to  all  risks  that  might 
thereafter  be  indorsed  thereon  and  risks  on  which  the  agreed  premium 
amounted  to  one-third  of  the  note  were  so  indorsed,  and  afterwards  another 
risk  at  an  agreed  rate  of  premium  on  all  goods  shipped  by  the  maker  by  a 
vessel  named  and  for  a  specified  voyage,  was  indorsed  on  the  policy,  the 
maker  agreeing  afterward  to  report  the  amount  of  the  invoice;  such  note 
is  a  note  for  valuable  consideration,  and  in  the  absence  of  any  evidence  of 
the  amount  of  the  shipment  last  mentioned  the  maker  is  liable  for  the  full 
amount  of  the  note. 

6.  A  transfer  by  a  moneyed  corporation  of  negotiable  notes,  as  collateral 
security  to  secure  a  present  loan  to  be  used  in  due  course  of  business,  is  not 
a  transfer  with  intent  to  give  a  preference  to  one  creditor  over  oHiers^  within 
the  act  forbidding  such  transfers  by  a  moneyed  corporation  when  insolvent 
And  therefore  upon  that  state  of  facts  it  is  not  error  to  reject  evidence  that 
at  the  time  of  the  loan  the  corporation  was  insolvent 
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6L  See  decision  in  HoB/rock  t.  Basset,  (ante  p.  147,)  which  involved  many 
points  also  decided  in  this  case. 

(Before  Bobwobth,  Ch.  J.,  and  Woodruft  and  Moncioef,  J.  J.) 
Heard,  June  15 ;  decided,  July  9,  1859. 

This  action  was  brought  to  recover  from  the  defendant,  as 
maker,  the  amount  of  a  promissory  note  dated  November  24th, 
1856,  for  $851.25,  payable  eight  months  after  date,  to  the  order 
of  The  Atlas  Mutual  Insurance  (Company.  And  the  plaintifib 
fined  as  Trustees  of  an  express  trust  under  the  agreement  made 
on  the  15th  of  January,  1856,  between  the  Company  and  Nelson, 
Stiu^ges,  Massey,  Smith  and  others,  set  out  in  the  foregoing 
report  of  the  case  of  Holbrook  v.  Basset^  (pp.  152, 158,)  and  averred 
that  the  parties  to  that  agreement  made  and  loaned  their  notes  to 
the  Company  which  were  used  as  required  in  the  agreement,  and 
that  the  note  in  suit  was  transferred  to  the  plaintiff  as  collateral 
aecority  in  pursuance  of  that  agreement  That  before  the  matu- 
lity  of  the  notes  loaned  by  the  parties  thereto,  the  Company 
fioled  and  became  insolvent  and  did  not  pay  or  take  up  the  same, 
and  that  there  is  still  due  to  the  said  parties  and  unpaid  a  sum 
greater  than  the  amount  of  the  note  of  the  defendant  in  suit 

The  defendant  by  bis  answer  denied  that  the  plaintiff  are 
lawfiil  holders  and  owners,  and  all  allegations  in  relation  to  the 
trast,  and  denied  that  anything  was  due  or  unpaid  by  the  Com- 
pany as  alleged. 

For  a  further  answer  he  alleged  that  the  note  in  suit  was  given 
to  the  Company  "  as  a  memorandum  of  premiums  in  advance 
upon  an  open  poUcy  of  insurance "  upon  merchandise  to  be 
shipped  from  New  York  to  San  Francisco,  when  said  risks  should 
be  thereafter  reported  to  the  Company  and  indorsed  on  the  policy 
or  otherwise  accepted ;  and  that  after  the  policy  was  issued  no 
premiums  were  earned  and  the  same  was  and  is  without  con- 
sideration, of  which  the  plaintiffs  had  notice  when  they  took  the 
note.  And  further  that  the  Atlas  Insurance  Company  was  insol- 
vent when  the  plaintifEs  received  the  note,  and  the  transfer  was 
made  in  violation  of  the  statute  to  prevent  the  insolvency  of 
moneyed  corporations,  and  with  a  view  to  give  a  preference  to 
Mas^y  and  other  officers  and  creditors  of  said  corporation  over 
other  creditors  of  the  corporation. 
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The  cause  was  tried  ou  the  2l8t  day  of  October,  1868|  before 
Mr.  Justice  Woodrupf  and  a  jury. 

It  appeared,  on  the  trial,  that  the  plaintiff  acquired  title  to  the 
note  under  the  same  agreement  and  by  the  same  action  of  the 
Board  of  Directors  as  are  fully  stated  in  the  report  of  the  case  of 
Holbrook  v.  Basset,  {ante  147,  et  seq.)  That  agreement  was  pro- 
duced and  admitted  iu  evidence,  by  consent,  in  the  terms  there 
stated.  But  the  note  itself  was  given  to  the  Atlas  Insurance 
Company  for  the  nominal  premium  upon  an  open  policy.  That 
the  course  of  dealing  and  understanding  in  such  cases  was,  that 
the  open  policy  covered  risks  which  were  indorsed  thereon. 
When  application  was  made  for  an  indorsement,  sometimes  the 
amount  of  the  goods  covered  was  stated  and  the  premium  settled, 
and  so  the  precise  amount  of  premium  earned  ascertained.  And 
sometimes  the  amount  of  the  goods  was  not  stated,  but  the  name 
of  the  vessel,  the  nature  of  the  cargo,  and  the  voyage,  were  stated, 
and  the  rate  of  premium  was  fixed ;  in  which  case,  the  whole 
invoice  of  the  shipment  by  that  vessel  would  be  covered.  And 
afterwards,  when  the  insured  ascertained  the  amount  of  the  ship- 
ment by  that  vessel,  he  would  report  it  to  the  Company,  and  the 
amount  of  the  premium  earned  could  then  be  computed. 

That  the  defendant  had  indorsed  on  his  open  policy  two  risks, 
the  premiums  on  which  amounted  to  $102.75,  and  a  diird  risk  on 
a  shipment  "per  Eeporter,"  from  New  York  to  San  Francisco, 
at  three  and  a  half  per  cent  premium,  27th  November,  1866,  the 
amount  of  which  shipment  the  defendant  had  never  reported  to 
the  Company. 

On  the  trial,  the  defendants'  counsel  inquired,  "Does  the  Com- 
pany owe  Mr.  Wellington  for  losses  now?"  This  was  objected 
to,  the  objection  sustained  by  the  Court,  and  the  defendants 
excepted. 

The  defendants  also  put  several  questions  respecting  the  sol- 
vency of  the  Atlas  Insurance  Company  on  the  16th  of  January, 
1866,  with  a  view  to  prove  its  insolvency  at  that  time ;  whicli 
were  also  objected  to  and  excluded,  and  the  defendants  ex- 
cepted. 

When  the  note  in  suit  was  produced  by  the  plaintijBs  and  read 
on  the  trial,  the  indorsement  of  the  payees  thereon  appeal^  in 
the  following  form : 
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"Pay ,  for  aooountof  the  Atlas  Mutual 

Lisozanoe  Company. 

^'Geobgs  H.  Tbacy,  Seordaryr^^ 

The  defendant  moved  for  a  nonsuit  on  the  following  grounds : 

1st  That  the  plaintiff  have  no  right  to  sue. 

2d.  That  the  transaction,  as  it  appears,  was  contrary  to  the 
statute. 

Sd.  That  it  was  not  within  the  powers  of  the  corporation  to 
make  such  a  trust  as  this  one  on  which  plaintiff  rely. 

4tL  That^  by  the  indorsement  on  the  note,  no  title  passed. 

The  motion  was  denied,  and  the  defendant  excepted. 

When  the  parties  respectively  had  closed,  (but  under  what 
instructions,  by  way  of  charge,  the  Case  does  not  state,)  the  Court 
directed  the  jury  to  find  a  general  verdict,  and  also  to  find  a 
special  verdict;  and  the  jury  thereupon  rendered  a  general  ver^ 
^ct  for  the  plaintiff  for  $404.56 ;  and  they  found  specially  as 
follows : 

^  The  jury  find  specially  the  amount  of  premiums  earned  upon 
the  open  policy  upon  which  this  note  in  question  was  given  and 
indorsed  on  such  policy,  with  the  interest  thereon,  is  $118.80. 
They  also  find  specially  that  on  the  ^7th  November,  1856,  the 
Atias  Insurance  Company  agreed  further  to  insure  and  did  insure 
a  shipment  of  goods  made  by  the  defendant  firom  New  York  to 
San  FrancisQp,  at  the  rate  of  threeand  a  half  per  cent  premium 
upon  the  amount  of  the  shipment,  which  insurance  was  indorsed 
on  that  date  npon  the  said  policy,  upon  the  agreement  that  the 
defendant  woi^d,  as  soon  as  his  account  of  the  shipment  was 
made  up,  report  such  amount  to  the  Company,  and  the  amount 
of  the  premium  should  then  be  fixed  by  computation,  and  that 
the  defendant  never  reported  the  amount  to  the  Company,  and 
there  la  no  evidence  that  the  amount  was  ever  demanded  of  him. 
Under  the  proo&  given  in  relation  to  the  &cto  thus  specially 
found,  and  idl  other  matters  in  issue,  they  find  for  the  plaintiff 
and  assess  his  damages  at  the  sum  of  $404.66." 


The  parties  respectively  in  open  Court  stipulating  and  consent- 
ing that  the  General  Term  shall  dismiss  the  complaint,  if  of  opinion 
that  the  defendant's  motion  therefor  at  the  trial  ought  to  have 
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been  granted,  or  reduce  the  amount  of  the  verdict  to  $118.80,  if 
of  opinion  that  the  plaintiflfe  are  entitled  to  recover  that  sum  only 
— ^the  Court  ordered  the  exceptions  to  be  heard  at  the  General 
Term  in  the  first  instance,  the  judgment  to  be  in  the  meantime 
suspended. 

G.  Dean,  for  defendants. 

L  The  same  question  arises  in  this  case  that  was  argued  in 
EoSbrook  v.  Basset  and  others^  as  to  the  validity  of  the  transac- 
tion called  the  trust,  of  which  the  plaintiff  were  the  special 
Trustees,  and  the  points  urged  in  that  case  are  here  insisted 
upon.  {AntCj  p.  166.) 

n.  The  indorsement  on  this  note  was  restrictive,  and  passed 
no  title  to  the  note  in  suit. 

nL  The  plaintifib  being  Trustees  of  the  Atlas  Insuranoe 
Company,  and  having  advanced  no  money  on  this  note,  can 
recover  only  the  earned  premium,  if  entitled  to  recover. 

1.  This  was  $102.76. 

2.  The  premium  on  the  shipment  by  the  "  Reporter"  cannot 
be  charged  against  this  note,  because  there  is  no  data  for  calcu- 
lating its  amount 

8.  PlainiifEs  could  have  called  on  defendant  for  amount,  or 
could  have  examined  him  as  a  witness.  It  is  a  dear  case  of 
"not  proven." 

IV.  The  Court  erred  in  excluding  the  testimony  in  reference 
to  the  insolvency  of  the  Atlas  Insurance  Company. 

The  complaint  should  now  be  dismissed,  with  costs. 

W.  BritUm,  for  plaintiflBs. 

L  The  motion  to  dismiss  the  complaint  was  properly  denied ; 
for, 

1.  Plaintifb  sue  as  Trustees  of  an  express  trust,  and  had  a 
right  to  sue  as  such ;  for, 

(a.)  The  indorsement,  together  with  delivery  by  virtue  of  the 
trust  agreement  of  January  16,  transferred  the  note  to  the  plain- 
ti£b,  for  the  purposes  of  the  trust  The  indorsement,  whether 
restrictive  or  otherwise,  gave  the  right  to  collect,  and  tie  agree- 
ment made  plaintiffe  the  real  parties  in  interest  till  they  were 
paid  the  amount  of  their  loan.    {Brcuxver  v.  -fiKH,  1  Sand£,  648.) 
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(b.)  The  lights  expressly  given  by  the  agreement,  to  sell  does 
not  ezdade  the  right  to  collect  The  latter  right  is  incident  to 
the  note  itself— to  its  very  nature ;  and  it  cannot  be  presumed 
to  have  been  the  intention  of  the  parties  to  divest  the  plaintiffs 
of  the  right  implied  by  the  very  nature  of  the  note  itself,  without 
an  express  dedaration  to  that  effect  The  object  evidently  was 
to  give  the  additional  right  to  seU,  &c.,  which,  without  express 
agreement,  the  plaintifib  could  not  have  had.  {Wheeler  v.  Neto- 
bould,  16  N.  Y.  R,  892.)  The  right  to  present  for  payment,  and 
receive  the  money  when  due,  it  will  hardly  be  contended,  was 
not  in  plaintiff  and  this  right  is  not  expressly  given.  The 
light  to  collect  and  receive  without  suit  woidd  seem  to  imply  the 
right  to  collect  by  suit  It  is  merely  a  mode  of  collection. 
^Ejppressio  uniua  exdusio  aUerius^^  does  not  apply  to  such  a  case. 
(&nith's  Com.,  665.) 

The  sale  of  the  note  without  the  right  to  collect  in  the  pur- 
chaser, would  be  an  absurdity,  and  no  right  of  collection  would 
have  been  in  the  purchaser  from  plaintiff,  as  such  purchaser 
could  have  taken  no  rights  which  the  plaintiff  did  not  have. 
Moreover,  the  indorsement  in  writing  was  made  at  the  same  time, 
and  that  is  to  be  taken  as  part  of  the  contract,  and,  clearly,  autho- 
rity to  collect  is  given  by  its  terms.  {Waldron  v.  WiUardy  17  N. 
Y.  R,  467.) 

2.  There  was  no  violation,  on  the  part  of  the  Company,  of 
part  1,  chapter  18,  title  2,  article  1,  section  8  of  the  Bevised 
Statutes;  for, 

(a.)  That  section  is  in  conflict  with  the  12th  section  of  the 
charter  of  the  Atlantic  Company,  made  a  part  of  the  charter  of 
the  Atlas,  and  the  charter  having  been  last  enacted,  the  Bevised 
Statutes  must  yield.  {Howland  v.  Myer,  8  Comst,  298.) 

(&.)  But  if  that  section  of  the  Bevised  Statutes  does  apply, 
the  resolution  passed  January  14,  (appearing  in  minutes  of  29th,) 
authorized  the  transaction. 

(c)  if  not  authorized  by  the  resolution,  it  is  only  invalid  as 
against  the  Company,  its  Beceiver,  or  judgment  creditors;  de- 
fendant is  not  in  a  position  to  set  it  up.  {Nelson  v.  Hatony  16 
How.  Pr.  R,  806 ;  IVacy  v.  Taimagey  4  Kern.,  162 ;  Curtis  v.  Lea- 
viU,  15  K  Y.  R,  242,  106, 107 ;  C%  Bank  of  Columbus  v.  Bruce^ 
17  id.,  616.) 
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(d)  Moreover,  the  Oompan  j,  by  accepting  the  benefits  of  the 
transfer,  ratified  the  act,  which  ratification,  in  its  legal  e£Eect^  is 
equivalent  to  previous  authority.  {Ourtis  v.  LeaviM^  15  N.  Y. 
R.,  48-50;  Beater  v.  Electric  Td.  Co,,  88  0.  L.  R,  841;  PaU 
mer  v.  Totes,  8  Sandf.,  188.) 

8.  The  transaction  of  January  15  was  valid ;  for, 

(a.)  It  was  but  a  loan  by  the  parties  thereto,  for  whom  Nelson 
&  Sturges  acted,  to  the  Oompany,  and  taking  collateral  security 
thereto,  which  was  clearly  legal.  (Charter  Atlas  Oo.,  §12,  "At- 
lantic;" Barker  v.  Mechanics^  Ins.  Co.,  8  Wend.,  96;  Munn  t. 
Commission  Co,,  15  Johns.,  44;  Attorney-Ckneral  v.  Life  Ins.  Cb., 
9  Paige,  470;  Moss  v.  Oaldey,  2  Hill,  265;  Bwrry  v.  Mer.  Ec 
Co.,  1  Sandf.  Oh.,  280 ;  Beers  v.  PJwenix  Glass  Cb.,  14  Barb.,  858 ; 
Ourtis  V.  Leavitt,  15  N.  Y.  R,  62-65;  JSSng  v.  MercL  JEz.  Co.,  1 
Seld.,  547;  Fumiss  v.  OUchrist,  1  Sandf.,  58.) 

(ft.)  If  a  trust  by  the  Oompany,  it  was  competent  for  the  Oom- 
pany to  make  such  a  trust  (Angell  k  Ames  on  Oorp.,  §  241 ; 
Curtis  V.  Leavitt,  15  N.  Y.  R.,  62-65;  De  Buyter  v.  SL  Pliers 
Church,  8  Oomst,  288 ;  Nelson  A  Sturges  v.  Eaion,  15  How.  Pr.  R, 
805 ;  Barry  v.  Merch.  Ex.  Co.,  1  Sandf  Oh.,  280 ;  Leavitt  v.  Blatch- 
ford,  17  N.  Y.  R,  584,  et  seq.) 

(c.)  If  not  valid  in  toto,  there  is  no  invalidity  in  any  portion 
under  which  plaintiff  claim.  The  maxim,  "  void  in  part,  void 
in  ioto^  is  not,  in  general,  law,  and  this  is  not  an  exceptional 
case.  {Curtis  v.  Z«zvt«,  15  N.  Y.  R,  96,  97.) 

n.  The  ruling  by  die  Oourt^  excluding  the  questions  by  de* 
fendant,  was  proper ;  for, 

1.  Whether  the  Oompany  owed  defendant  for  losses,  on  the  day 
of  trial,  was  wholly  irrelevant  {Fumiss  v.  Gilchrist,  1  Sandf,  58.) 

2.  The  balance  of  the  questions  were  put  with  a  view  to  prove 
insolvency  on  the  15th  day  of  January,  1856,  when  the  trust 
agreement  was  made,  and  are  summed  up  in  the  last  Whether 
the  Oompany  was  solvent  or  not  was  wholly  immaterial ;  for, 

(a.)  Part  1,  chapter  18,  title  2,  article  1,  section  9  of  the  Re- 
vised Statutes  does  not  apply.  This  transfer  was  not  "with  the 
intent  of  gi^ng  a  preference  to  any  particular  creditor,  but  was 
to  secure  a  loan,  made  at  the  time,  of  money  used  in  the  r^u- 
lar  and  legitimate  business  of  the  Oompany.  {Curtis  v.  Leavitt, 
15  N.  Y.  R,  109,  189,  198;  Leavitt  v.  Blatchford,  17  id.,  525.) 
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(i.)  If  it  does  apply,  defendant  could  take  no  advantage  of  it 
FlaintilEs  woold  be  obliged  to  account  to  "  its  creditorB,  stock* 
liolders  or  trustees,"  and  them  only.  Defendant  is  in  no  position 
to  set  it  up. 

(c)  At  common  law,  the  Company,  whether  insolvent  or  not, 
ironld  have  an  nndoubted  right  to  pay  any  creditors  whatever 
until  declared  insolvent  or  enjoined  by  a  competent  Court,  or  a 
light  to  transfer  its  assets,  as  collateral  to  a  loan.  {Barry  v.  Mer. 
St.  0).,  1  Sand.  Ch.,  280;  OurHs  v.  Leavitt,  15  N.  Y.  R,  52-65.) 

in.  The  judgment  should  be  for  plaintifEB  for  the  full  amount 
found  by  the  jury ;  for, 

1.  It  is  dear  that  $118.80  was  earned  and  adjusted. 

2.  The  premium  on  the  risk  taken  by  the  Company  on  the 
27th  November,  1866,  in  the  absence  of  any  proof  as  to  its 
amount,  should  be  computed  at  the  amount  of  the  balance  of  the 
note;  fi>r, 

(a.)  It  being  clear  that  a  risk  was  actually  taken,  it  was  the 
dntj  of  the  defendant  to  report  such  amount,  which  the  Com- 
pany could  only  know  through  him,  and  on  failure  to  perform 
that  duty  it  should  be  presumed  most  strongly  against  him. 

(i.)  It  was  competent  for  the  defendant  to  have  shown  the 
amount  of  the  premium  at  the  trial,  which  was  a  &ct  within  his 
exdosive  knowledge,  and  his  silence  on  the  subject  raises  the 
presumption  agamst  him. 

IV.  Nor  does  the  7lih  section  of  the  statute,  "relating  to 
moneyed  corporations,"  defeat  this  action ;  for, 

1.  The  section,  if  applicable  to  this  Company  at  all,  has  no 
application  to  a  transaction  of  this  nature.  The  notes  borrowed 
by  the  Company  were  not  "eflGBcts"  within  the  meaning  of  the 
statute ;  and  if  they  were,  no  such  consequence  follows,  as  that 
Has  note,  transferred  by  the  Company  as  collateral  to  those 
loaned  to  it,  and  on  which  the  Company  received  the  money, 
which  was  applied  to  the  pajrment  of  its  just  debts,  becomes 
vdd  in  the  hands  of  the  plaintiffs.  There  is  no  failure  of  con- 
aderation,  and  no  maid  fides. 

2.  But  if  it  does  apply,  this  defendant  cannot  set  it  up.  The 
note  has  been  used  precisely  for  the  purpose  for  which  he  gave 
it  to  the  Company — ^to  pay  its  just  debts ;  it  has  been  converted 
into  money,  which  money  has  been  so  used.     No  equities  are 

Bosw.— Vol.  V.  24 
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pretended,  and  defendant  has  been  in  no  respect  prejudiced. 
{Aspinwdll  y.  Meyet,  2  Sand£,  180, 188;  affirmed,  S  Comst.,  290.) 

8.  The  charter  of  the  Company  provides  that  '^  all  the  corpo- 
rate powers  of  the  Company  shall  be  exercised  by  a  Board  of 
Trustees,  and  such  clerks  and  agents  and  other  persons  as  said 
Trustees  may  appoint  from  time  to  time."  (Charter  Atlantic,  §  S.) 

Nelson  &  Sturges  were  "  such  agents  or  other  persons."  (4 
Duer,  1.) 

The  plaintiff  should  have  judgment  on  the  verdict 

By  .the  Court— Woodruff,  J.  So  fer  as  the  questions 
involved  in  this  case  were  considered  in  Holhrook  v.  Basxt  et  oL, 
now  decided,  the  opinion  of  the  Court  in  that  case  may  be  taken 
as  our  opinion  in  this.  We  there  hold  that  the  agreement,  in 
pursuance  of  which  the  plaintiJO^  received  a  transfer  of  the  note 
in  question,  is  not  void  as  a  violation  of  the  statute  forbidding  a 
transfer  of  effects  for  the  use  or  benefit  of  a  moneyed  corporation, 
unless  it  be  made  to  the  corporation  directly  and  by  name ;  that 
the  due  transfer  of  collateral  securities,  valid  in  the  hands  of  the 
Company,  made  to  the  plaintiffis  in  performance  of  that  agree- 
ment, was  good,  and  entitled  the  plaintiff  to  collect  the  same; 
that  a  transfer  of  collateral  security,  made  in  good  £uth  to  secure 
a  present  loan  to  such  a  corporation,  to  be  used,  and  in  &ct  used, 
in  due  course  of  business,  is  not  a  transfer  with  intent  to  give  a 
preference  within  the  act  (§  9)  forbidding  transfers  when  insolvent 
with  intent  to  give  a  preference  to  one  creditor  over  another ;  that 
such  transfer  in  the  present  case  was  not  void  tbi  want  of  power 
in  the  Atlas  Insurance  Company  to  borrow  the  notes  to  secure 
the  payment  of  which  the  transfer  was  made ;  and  that  the  trans* 
fer  was  not  void  on  the  ground  that  it  was  not  sufficiently  autho- 
rized by  the  Board  of  Directors. 

Other  considerations,  which  were  not  suggested  by  the  facts  in 
the  former  case,  are  urged  in  this.  In  the  present  action,  as  in 
that,  the  note  in  suit  was  a  valid,  binding  note,  in  the  hands  of  the 
Atlas  Insurance  Company,  subject  only  to  the  question  whether 
any  greater  sum  than  the  amount  of  the  premiums  for  risks 
indorsed  on  the  defendant's  open  policy  could  be  collected  by  the 
j  Company  thereon.    In  this  case,  moreover,  I  think  it  must  be 

conceded  that  the  plaintiff  took  no  better  title  than  the  Company 
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itself  had,  as  they  were  themselves  officers  or  troatees  of  the 
CSompanj,  and  must  be  deemed  to  have  had  knowledge  of  the 
title  of  the  Company  to  the  note. 

1.  It  is  suggested  that,  as  the  agreement  in  pursuance  of  which 
the  transfer  was  made  gave  the  plaintiflFs  authority  to  sell  the  col- 
lateral aecurities,  or  any  part  thereof,  at  public  or  private  sale, 
the  plainti£&  had  no  authority  to  use  them  in  any  other  manner, 
or  attempt,  by  any  other  mode,  to  make  them  available  for  the 
purpose  for  which  they  were  transferred,  and  that,  therefore,  they 
have  no  power  to  sue  for  and  collect  them ;  that  the  agreement 
iiaving  pointed  out  a  mode  in  which  those  collateral  securities 
may  be  appropriated  so  as  to  indemnify  those  who  were  secured 
thereby,  there  is,  by  construction,  an  implied  exclusion  of  any 
other  power  or  control  over  those  securities. 

We  think  this  is  doing  violence  to  the  evident  intent  and 
meaning  of  the  agreement  The  liability  of  the  parties  was  to 
be  fully  secured  by  collateral  securities  placed  in  the  hands  of 
the  pIsiiTitifffl-  The  deposit  of  promissory  notes  for  such  a  pur- 
pose in  its  nature  imports  authority  to  receive  payment  thereof 
if  payment  be  oflFered,  and  to  coUect  them  if  not  voluntarily  paid. 
Such  authority  and  power  is  incident  to  the  very  nature  of  the 
transaction  or  implied  in  it.  A  power  to  sell  such  securities,  how- 
ever, is  not  implied  in  any  such  deposit :  on  the  contrary,  that  no 
such  power  exists  is  settled.  {Brovm  v.  Ward,  8  Duer,  660; 
Wheeler  v.  NewbaiM,  5  id,  29,  affirmed,  16  K  Y.  R,  892.)  Hence, 
for  the  more  effectual  and  easy  indemnity  of  the  parties,  an 
express  power  to  sell  was  inserted  in  the  agreement  under  con- 
sideration, not  for  the  purpose  of  restricting  or  curtailing  the 
authority  of  the  plaintiff,  but  of  enlarging  it — ^not  for  the  pur- 
pose of  making  the  hypothecation  less  advantageous,  but  of 
making  it  more  effectual. 

2.  It  is  urged  here  that  the  indorsement  upon  the  note  in  suit 
was  such  that  it  does  not  entitle  the  plaintiffs  to  sue;  that  they 
have  acquired  no  title  to  the  note  by  such  an  indorsement;  that 
an  order  by  the  Atlas  Insurance  Company  on  the  maker  to  pay 

to ,  for  account  of  the  Atlas  Insurance 

Company,  does  not  divest  their  title.  It  is  quite  clear,  we  think, 
that,  before  the  adoption  of  our  Code  of  Procedure,  no  such 
objection  to  a  plaintiff's  right  to  sue  would  have  been  seriously 
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suggested.  The  holder  is  at  liberty  to  insert  his  own  name  in 
the  blank,  and  the  l^al  title  is  thereby  vested  in  him.  Before 
the  Code,  any  mere  holder,  if  the  form  of  indorsements  on  the 
note  was  such  as  to  enable  him  to  assert  a  legal  title,  oould  main- 
tain an  action  on  a  negotiable  note,  and,  notwithstanding  he  held 
it  for  collection  merely  for  the  account  of  another  party  who  was 
the  real  owner,  it  was  enough  that  the  plaintiff  showed  a  l^al 
title.  Mere  possession,  with  the  owner's  consent  to  the  collection, 
was  often  suificient  to  enable  him  to  maintain  the  action  in  his 
own  name.  What,  then,  is  the  substance  of  the  present  objec- 
tion ?  The  Code  requires  that  evejy  action  be  prosecuted  in  the. 
name  of  the  real  party  in  interest^  except  that  trustees  of  an 
express  trust  are  still  authorized  to  sue  in  their  own  names.  The 
real  nature  and  character  of  the  transfer  is  to  be  gathered  from 
the  agreement  in  pursuance  of  which  it  was  made;  and  that 
declares  that  the  transfer  is  to  the  plaintiff  as  trustees,  to  secure 
the  payment  of  the  notes  lent  by  the  various  parties  thereto.  I^ 
therefore,  there  had  been  no  indorsement  whatever  upon  the 
defendant's  note,  and  it  had  been  merely  delivered  to  the  plain- 
USa  in  performance  of  that  agreement^  they  would  have  acquired 
an  equitable  title  to  the  note,  and  would,  in  equity,  have  been 
entitled  to  hold  and  to  collect  it  for  the  purposes  for  which  it  was 
placed  in  their  hands.  The  special  indorsement  put  upon  the 
note  does  not  impair  that  title.  It  is  an  express  order  on  the 
defendant  to  pay  die  plaintifb  the  amount  Its  ftirther  statement, 
that  such  payment  is  to  be  for  account  of  the  Adas  Insurance 
Company,  is  to  be  construed  with  reference  to  the  purpose  for 
which  it  was  transferred  to  the  plaintiff,  and  in  subordination  to 
the  agreement  for  such  transfer  already  considered ;  and,  in  the 
light  of  the  transaction  between  the  Company  and  the  partieB  to 
that  agreement,  the  meaning  of  the  indorsement  is  entirdy  con- 
sistent with  the  clear  right  of  the  plaintiffi,  both  as  against  the 
Company  and  the  defendant,  to  have  the  note  paid  to  them  as 
ordered.  Sundry  parties  had  lent  their  notes  to  the  Company 
under  an  agreement  that  they  should  be  fully  secured.  The 
Company  had  agreed  to  pay  those  notes,  and  agreed  to  deposit^ 
and  did  deposit^  with  the  plaintiff,  the  note  in  question,  and 
others,  to  secure  their  performance  of  the  agreement  Now,  if 
the  Company  did  not  otherwise  pay  those  borrowed  notes,  the 
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ooUecdon  of  the  note  in  spit,  and  its  application  to  such  payment 
hj  the  plaintifi^  would  be  in  exact  conformity  with  the  rights  of 
the  parties  under  the  agreement;  and  yet,  the  payment  of  the 
note  in  suit  to  the  plaintiff  would  be,  in  a  just  sense,  a  payment 
to  them  for  account  of  the  Company,  because  the  proceeds  were 
to  be  immediately  applied  to  discharge  an  express  obligation  of 
the  (Company.  The  payment,  therefore,  by  the  defendant  was  to 
be  (whether  so  in  terms  expressed  in  the  indorsement  or  not)  a 
payment  for  account  of  the  Company ;  but  the  Trustees  were  to 
make  the  collection  as  a  security  to  those  who  had  lent  their 
notes,  to  the  end  that  the  proceeds,  though  applied  for  aocoimt 
of  the  Company,  should  be  applied  in  a  particulu*  manner  agreed 
npon,  which  should  operate  to  relieve  them  of  liability  upon  the 
l^t  notes. 

In  short,  the  indorsement  expressed  no  more  than  may  truth- 
fidly  be  expressed  whenever  the  payee  of  a  note  indorses  it  as  a 
security  for  the  payment  of  his  own  debt  to  another  person.  He 
appoints  the  payment  to  such  other  person,  but  for  his  own 
aooount,  because  it  is  both  the  right  and  duty  of  the  indorsee  to 
tpflj  the  proceeds  directly  and  immediately  to  the  discharge  of 
his  indebtedness.  So  a  lien  may  be  crea^  upon  promissory 
notes  and  bills  of  exchange  deposited  for  collection,  in  such  man* 
nerthat  although  every  note  or  bill  may  be  made  payable  and  may 
be  paid  *'  for  account  of"  the  depositor,  still  that  lien  may  entitle 
a^  Bank  to  require  the  payment,  and  make  the  application  of 
fte  moneys  received  for  account  of  the  depositor,  so  as  to  dis- 
charge the  lien.  The  plaintifEs  were  created  Trustees  for  the 
▼eiy  purpose  of  carrying  into  effect  the  arrangement  which  could 
not  otherwise  be  conveniently  managed,  by  reason  of  the  num- 
ber of  parties  interested. 

We  are  clear  not  only  that  the  form  of  indorsement  presents 
no  obfiEtade  to  the  recovery  herein,  but  that  it  is  not  inapt  to 
express  the  relation  of  the  parties  to  the  subject,  in  entire  con- 
sistency with  the  trust  vested  in  the  plaintifGs,  to  be  executed  for 
the  benefit  of  all  the  parties. 

3.  It  is  claimed  that  the  whole  consideration  of  the  note  was 
not  earned,  and  therefore  the  note  was  without  consideration. 
The  jury  found  specially  that  the  note  was  given  as  and  for  the 
premium  upon  an  open  policy  of  insurance.    This,  then,  is  con- 
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sideration  enough  to  sustain  the  note. ,  So  long  as  the  Company 
was  able  and  willii^  to  insure  according  to  the  tenns  of  the  policy, 
the  defendant  could  not  demand  a  return  of  his  note  without 
making  a  surrender  of  his  policy.  But,  conceding  that  the  plain- 
tiff are  in  no  better  position  than  the  Company  itself  were  in 
this  respect,  and  also  that  the  maker  of  a  note  for  the  premium, 
upon  afi  open  policy,  may  lawfiilly  refuse  to  pay  such  proportion 
thereof  as  by  the  indorsements  on  his  policy  appears  not  to  have 
been  used,  {Elwdi  v.  Orocker^  4  Bosw.,  22,)  still,  in  this  case, 
the  defendant  fails  to  show  that  he  is  not  liable  for  the  full 
amount.  So  &r  as  risks  have  been  actually  assumed,  and  indorsed 
upon  his  policy,  the  defendant  is  liable,  and  would  be  liable  if 
the  Company  were  plaintiff.  The  jury  find  that  the  amoimt  of 
$118.80  is  due  fbr  risks  indorsed  and  premiums  earned,  and  that 
a  further  insurance  is  indorsed,  which  was  made  in  all  respects 
binding,  at  the  rate  of  three  and  a  half  per  cent  upon  a  ship- 
ment, the  amount  of  which  he  agreed  to  report  to  the  Company. 

Neither  by  report  to  the  Company,  nor  by  any  proof  on  the 
trial,  did  he  show  that  the  premiums  upon  that  risk  did  not  more 
than  equal  the  residue  of  the  note,  and  we  are  clearly  of  opinion 
that  the  plaintifGs,  under  those  circumstances,  have  a  right  to 
rely  on  the  note  itself  as  due  in  full.  If  the  plaintifib  have  not 
a  right  to  collect  the  note,  whether  the  consideration  has  been 
earned  or  not,  {vide^  Central  Bank  of  Brooklyn  v.  Lang^  1  Bosw., 
202,)  we  are  clear  that  they  showed  enough,  by  producing  the 
note,  to  put  the  defendant  to  show  that  it  was  without  considera- 
tion, or  to  what  extent  the  consideration  was  deficient,  and  that 
he  not  only  failed  to  do  this,  but  the  proof  warranted  the  pre- 
sumption that  the  full  amount  was  earned. 

4.  It  only  remains  to  notice  the  exceptions  to  the  rejection  of 
testimony.  As  to  the  inquiry  whether  anything  was  due  fiom 
the  Atlas  Insurance  Company  to  the  defendant,  at  the  time  of 
the  trial,  for  losses,  it  is  obvious  that  no  answer  to  that  question 
conld  affect  the  right  to  recover.  If  a  set-off  could  be  permitted, 
it  must  have  been  set  up  in  the  pleadings.  Ko  such  claim  is 
made  in  the  answer.  Besides,  the  note  in  suit  was  transferred  to 
secure  parties  actually  advancing  their  notes  upon  the  faith  and 
credit  of  that  transfer.  No  set-off  arising  after  that  transfer 
could  affect  them  or  the  right  of  the  plaintifb  to  collect  the  full 
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amoimt  of  the  note.  It  is  not  by  this  disposition  of  the  excep- 
Htm  intended  to  admit  by  implication  that  any  set-off  could  have 
been  aUowed  to  the  defendant,  if  pleaded,  whensoever  it  accrued 
to  him,  the  plaintiff  having  received  the  note  before  its  maturity, 
and  to  secure  the  parties  who,  at  the  time,  advanced  their  notes, 
as  already  stated. 

The  other  exception  arises  on  the  exclusion  of  evidence 
designed  to  show  that  the  Company  was  insolvent  when  tiie 
agreement  was  made,  in  pursuance  of  which  the  note  was  trans- 
ferred to  the  plaintiff.  Such  proof  would  not  invalidate  the 
transfer.  No  statute  and  no  rule  of  law  forbids  a  moneyed  cor-  • 
porationto  transfer  a  note  merely  because  it  is  insolvent.  If  we 
understand  the  claim  of  the  defendant's  counsel,  he  does  not 
insist  that  mere  insolvency  makes  such  a  transfer  invalid.  The 
only  provision  which  can  be  supposed  to  be  material  to  the  ques- 
tion, is  the  one  already  noticed  as  section  8  of  the  statute,  for- 
bidding a  transfer  with  intent  to  give  a  preference  to  one  creditor 
over  another.  Here  the  transfer  was  not  for  the  purpose  of 
giving  any  preference  to  anybody ;  it  was  to  secure  the  repay- 
ment of  a  then  present  loan.  The  money  was  thereby  raised 
and  received  by  the  (Company.  Such  a  transfer  could  not  operate 
as  a  preferenca  The  Company  borrowed  the  money  and  secured 
its  repayment,  and  that  is  all. 

If  it  were  material  to  inquire  what  use  the  Company  made  of 
the  money  so  obtained,  the  proof  is  unqualified  and  uncontra- 
dicted that  "  it  was  used  by  the  Company  in  its  general  business, 
the  payment  of  losses  and  expenses."  So  that  if  it  had  been 
shown  that  in  truth  the  Company  was  at  that  date  insolvent,  it 
could  in  no  wise  affect  the  validity  of  the  transfer.  So  &r  from 
any  preference  being  gained  by  the  transfer  of  the  notes  under 
the  agreement,  the  parties  lending  their  notes  thereby  assumed  a 
hazard  of  loss  in  the  very  transaction  itself,  without  the  chance 
of  gain.  It  seems  to  us  that  discussion  cannot  make  it  more 
plain  that  such  a  transfer  was  not^  and  could  not  be,  from  its 
very  nature,  a  transfer  with  intent  to  give  a  preference  to  one 
creditor  over  another.  Until  after  the  transfer,  the  parties  were 
not  creditors. 

Had  there  been  any  claim  that  the  money  was  raised  and 
appUed  in  order  to  pay  favored  creditors,  and  that  the  whole 


192  CASES  IN  THE  SUPEEIOR  COURT. 

Soott  y.  The  Ocean  Bank. 

anangement  to  raise  money  was  entered  into  with  that  view, 
there  might  be  some  plausible  foundation  for  infdflting  that  it 
might  be  shown  that  the  plaintiff  were  parties  to  the  scheme, 
and  so  the  whole  transfer  was  invalidated;  but  no  such  daim 
was  made ;  no  such  purpose  or  design  appeared  at  the  trial,  and 
if  the  state  of  the  pleadings  would  admit  of  such  proo^  none 
such  was  proposed  or  offered. 

The  plaintiffs  should  have  judgment  upon  the  verdict  for  the 
amount  of  the  note  and  interest 

Judgment  for  the  plaintiff  accordingly. 


SooTT,  Plaintiff  and  Appellant,  v.  The  Ocean  Baitk,  Defend- 
ant and  Respondent 

1.  Where  a  person  having  an  acoonnt  with  a  Bank,  and  being  at  the  time  ita 
creditor,  remits  to  it  a  bill  of  exchange  '^for  his  credit^"  such  person  hav- 
ing prior  thereto  made  remittances  to  the  Bank  and  drawn  drafts  upon  it^ 
and,  by  arrangement  between  them,  was  to  be  allowed  interest  at  the  rate 
of  fonr  per  cent  on  his  average  balances;,  such  Bank  does  not  by  the  mere 
receipt  of  such  bill  become  the  owner  of  it,  in  such  sense  that  it  can  divest 
the  remitter's  title,  by  transferring  it  as  security  for  a  pieoedent  debt 

2.  Although,  by  making  such  a  transfer  of  it^  the  Bank  may  be  charged  by 
the  remitter  for  its  amount,  still  he  is  at  liberty  to  pursue  it  and  recover  its 
proceeds  from  any  one  to  whom  it  has  been  paid,  and  to  whom  it  vras 
transferred  by  sudi  Bank  as  mere  security  for  a  precedent  debt 

3.  Such  a  transferree  is  not  a  holder  for  value,  within  the  commercial  mean- 
ing of  that  phrase,  so  as  to  have  a  right  to  retain  the  proceeds  against  the 
true  owner,  notwithstanding  it  may  have  been  taken  without  notice  of  any 
defect  in  the  title  of  the  Bank. 

(Before  Hoffman  and  Peebrbpont,  J.  J.) 
Heard,  May  2;  decided,  July  28^  1859. 

Tms  is  an  appeal  by  William  D.  Scott,  the  plaintiff,  from  a 
jndgment  in  fevor  of  the  Ocean  Bank  in  the  city  of  New  York, 
the  defendant,  rendered  on  a  trial  had  on  the  21st  of  Jnne,  1868, 
before  Mr.  Justice  Slosson,  without  a  jury. 

The  action  was  brought  by  the  plaintiff  as  assignee  of  one 
James  L.  Lyell,  to  recover  the  proceeds  of  a  bill  of  exchange 
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remitted  by  the  latter  in  August,  1857,  to  the  Ohio  Life  Insu- 
lanoe  k  Trust  Company  at  its  office  in  New  York,  for  the  credit 
of  said  Lyell,  and  transferred  by  said  Trust  Company  to  the 
defendanti  and  by  the  latter  collected. 

The  bill  of  exchange  was  received  by  said  Company  in  New 
York  on  the  20th  of  August,  1857.  It  was  presented  for  accept- 
ance and  accepted  the  same  day.  It  was  dated  August  17, 1857, 
was  drawn  by  the  ^'Bank  of  British  North  America,''  for 
$2,000  payable  at  three  days'  sight  "  to  the  order  of  E.  Ludlow, 
Cashier,"  and  was  directed  ''  to  Messrs.  B.  Bell  and  J.  H.  Grain, 
Kew  York,"  and  was  accepted  by  them  August  20th,  1857, 
"payable  at  Merchants'  Bank." 

The  bill  of  exchange  was  forwarded  to  said  Company  in  a 
letter  reading  thus : 

"Bakk  of  British  North  America, 
"  London,  C.  W.,  17th  August,  1857. 
**R  Ludlow,  Esq.,  Cashier: 

"Dear  Sir— I  beg  to  inclose  draft  on  Boll  &  Grain  for  $2,000, 
fer  credit  of  James  L.  Lyell,  Esq.,  in  Detroit. 
"  Yours,  &c., 

"G.  Taylor,  Manager." 

The  Judge  found  as  facts : 

"That  the  said  James  L.  Lyell  was  a  banker  at  Detroit,  in  the 
State  of  Michigan,  and  kept  an  account  with  the  Ohio  Life  Insu- 
lanoe  and  Trust  Company,  at  its  office,  in  the  city  of  New  York ; 
that  from  time  to  time,  between  June,  1857,  and  the  24th  day  of 
August,  1857,  he  made  remittances  to  said  Company,  and  drew 
drafts  upon  it;  that  he  was  a  large  depositor  with  said  Company, 
of  moneys  and  bills,  and  that  there  was  an  arrangement  between 
him  and  said  Company,  that  he  should  be  allowed  interest,  at  the 
rate  of  four  per  cent  per  annum,  on  his  average  balances. 

"That  on  the  said  24th  day  of  August,  the  said  Company 
£uled  and  suspended  payment;  that  on  said  last  mentioned  day, 
the  said  hjell  had  standing  to  his  credit  on  the  books  of  said 
Company,  exclusive  of  the  bill  of  exchange  mentioned  in  the 
complaint,  a  cash  balance  of  $108,488^6. 

''That  on  the  20th  day  of  August,  1857,  the  said  Company, 
in  the  osoal  course  of  business,  received  for  account  of  said  Lyell, 

Boaw.— Vou  V,  26 
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the  draft  set  forth  in  the  complaint,  which  draft  was  remitted 
directly  to  said  Company,  by  order  of  said  Lyell,  in  the  letter 
accompanying  the  same,  which  was  given  in  eyidence ;  that  said 
Lyell  had  been  in  the  habit  of  remitting  to  said  Company,  in  this 
way;  that  on  the  20th  day  of  August,  said  draft  was  presented 
by  said  Company  to  the  drawees,  for  acceptance,  and  by  them 
accepted  and  returned  to  said  Company,  in  whose  possession  it 
remained,  and  was  held  until  said  24th  day  of  August ;  that  it 
was  known  to  some  of  the  officers  of  said  defendant  the  day 
before  its  failure,  that  said  Company  would  probably  fail ;  and 
that  son^  of  the  officers  of  the  defendant  were  invited  to  be  pre- 
sent, and  negotiations  were  had  to  which  they  were  privy,  to  see 
if  said  Company  could  be  saved  from  failing. 

'^  That  on  the  morning  of  said  24th  day  of  August,  when  said 
Company  failed,  but  before  its  failure  was  actually  announced, 
the  President  of  said  defendant  went  to  said  Company,  and 
received  from  it  a  batch  of  securities,  to  secure  the  indebtedness 
of  said  Company  to  the  defendant,  and  among  them  the  draft  set 
forth  in  the  complaint;  that  the  defendant  neither  advanced  nor 
paid  any  new  consideration  on  receipt  of  said  draft,  but  the  same 
was  taken  as  security  for  an  antecedent  indebtedness ;  that  defend- 
ant received  the  proceeds  of  said  draft  at  maturi^ ;  that  said 
Lyell  was  not  credited  with  said  draft  by  said  Company,  before 
it  was  passed  to  the  defendant. 

"  That  said  Lyell,  on  the  24th  day  of  December,  1867,  duly 
assigned  to  the  plaintiff  all  his  claim  and  demand  against  the 
defendant  for  or  on  account  of  said  draft;,  or  the  proceeds  thereof, 
as  set  forth  in  the  complaint. 

"  That  after  said  draft  had  been  collected  by  the  defendant,  said 
Lyell  applied  to  the  Company,  and  ascertained  the  facts  in  rela- 
tion thereto. 

^^  That  aft^r  the  said  assignment  to  the  plaintiff,  and  before  suit 
brought^  the  plaintiff  made  a  demand  on  the  defendant  for  the 
proceeds  of  this  draft ;  that  this  action  was  commenced  oh  the  5th 
day  of  January,  1858 ;  that  the  President  of  the  defendant  did 
not  know,  on  the  morning  of  the  24th  of  August  that  said  Com- 
pany would  fail ;  that  its  officers  stated  to  him  that  they  expected 
to  go  through,  and  he  believed  it ;  that  the  proceeds  of  said  draft 
were  applied  by  the  defendant,  by  giving  said  Company  credit 
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m  account  therefor,  in  extinguishment  of  so  much  of  the  defend- 
ant's  account  against  said  Company,  which  was  more  than  the 
amount  of  such  proceeds. 

"  That  after  the  stoppage  of  said  Company  in  New  York,  it 
continued  to  do  business  at  Cincinnati^  Ohio ;  and  that  said  Lyell 
drew  his  drafts  on  said  Company,.  fix>m  time  to  time,  during  the 
month  of  September,  1857,  to  the  amount  of  $98,286.84. 

"That  the  defendant^  whea  it  received  said  draft,  knew  nothing 
of  LyellV claim  to  it ;  and  that  it  first  heard  of  such  claim  through 
the  demand  of  his  assignee,  the  plaintiff,  in  December,  1857. 

"  That  after  the  commencement  of  this  action,  but  without  the 
Imowledge  of  said  Lyell  or  the  plaintiff,  the  book-keeper  of  the 
assignees  of  said  Company  credited  the  said  Lyell,  in  his  account 
,  therewith,  with  the  proceeds  of  said  draft." 

The  Judge  held: 

"  First  Tbaiv  a&  matter  of  law,  the  ordinary  relation  of  debtor 
and  creditor  existed  between  the  Ohio  Life  Insurance  and  Trust 
Company  and  Lyell^  in  respect  of  the  account  of  said  Lyell  with 
aaid  Company,,  including  the  $2,000  draft  in  question ;  that  said 
Lyell  was  entitled  to  have  a  credit  in  said  account  for  the  amount 
of  the  draft,  on  the  receipt  thereof  by  said  Company ;  and  that 
said  draft  and  the  proceeds  thereof,  received  thereon,  became,  as 
between  it  and  Lyell,  the  property  of  the  Company,  and  could 
be  used  by  it  as  its  other  funds  were  used.  The  Ohio  Life  Insu- 
rance and  Trust  Company  was  entitled,  and  had  a  right,  to  pass 
said  draft  to  the  defendant  in  part  payment,  or  as  collateral  secu- 
rity for  it»own  indebtedness  to  the  defendant;  and  that  neither 
the  said  Lyell  nor  the  plaintiff  had  any  right  to  pursue  or  reclaim 
the  proceeds  of  said  draft  in  the  hands  of  the  defendant ;  and 
that  said  defendant  was  entitled  to  retain  the  same. 

^SooonA  That,  upon  the  facts  above  found,  the  said  plaintiff 
was  not  entitled  to  maintain  his  action ;  and  that  the  defend- 
ant was  entitled  to  judgment,  dismissing  the  complaint  with 


The  plaintiff  duly  excepted  to  each  of  said  conclusions  of 
law. 

Judgment  having  been  entered  upon  the  said  decision,  the 
plaintiff  appealed  from  it  to  the  General  Tbrm. 
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F.  F,  Marbury^  for  appellant. 

I.  There  was  no  agreement,  and  no  understanding  or  mode  of 
dealing,  between  Lyell  and  the  Ohio  Life  Insurance  and  Trust 
Company,  by  which  he  had  a  right  to  draw,  and  the  Company 
was  bound  to  accept,  otherwise  than  upon  cash  to  his  credit 

In  this  case,  Lyell  never  drew,  nor  was  entitled  to  draw,  by 
arrangement,  except  upon  his  own  proper  moneys  on  deposit 

It  appears  distinctly  in  this  case  haw  the  account  of  Lyell  with 
the  Ohio  Life  Insurance  and  Trust  Company  stood  on  the  24t1i 
August,  1857,  namely,  he  had,  on  that  day,  a  balance  to  his  credit 
of  over  $100,000  in  cash,  and,  certainly,  had  no  occasion,  then  or 
at  any  other  time,  so  far  as  appears,  to  seek  or  require  any  favor 
or  assistance  from  the  Company. 

This,  unlike  the  case  of  Clark  v.  The  Merchants'  Bank^  (1  Sand. 
S.  C,  498,  and  2  Comst,  380,)  is  a  case  of  a  customer  with  a 
banker.  The  parties  are  not  exchange  brokers,  receiving  funds, 
and  making  drafts  upon  each  other,  with  the  right,  on  the  pari 
of  each,  to  have  credit  for  paper  remitted,  and  to  draw  thereon, 
whether  collected  or  not  Nothing  of  the  kind  existed  in  this 
case.  The  Ohio  Life  Insurance  and  Trust  Company  was  simply 
the  agent  and  depositary  of  Lyell,  to  receive  his  moneys  and  pay 
his  drafts  thereon,  when  requested. 

In  this  case,  there  is  not  a  particle  of  evidence  to  indicate  that 
the  acceptance  of  Bell  &  Grain  was  to  be  passed  to  Lyell's  credit 
until  collected.  It  was  not  so  passed.  The  right  of  the  Ohio 
Life  Insurance  and  Trust  Company,  as  Lyell's  agent^  to  receive 
payment  at  maturity,  gave  it  no  right  to  transfer  the  accept- 
ance before  maturity,  on  account  of  a  precedent  debt  of  its 
own. 

n.  An  examination  of  the  note  3  to  section  228  of  Story's 
Agency,  and  of  the  cases  cited  therein,  to  which  Justice  Gab- 
diner  refers,  will  demonstrate,  beyond  any  peradventure,  that 
if  the  facts  in  Clark  v.  The  Merchants^  Bank  had  been  like  those 
in  the  present  case,  the  Court  of  Appeals  would  never  have 
reversed  the  judgment  of  this  Court 

To  those  cases  may  be  added  the  recent  case  of  ex  parte  Barh 
toorth  in  re  Harrison^  (4  Jurist,  N.  S.,  o47,)  where  the  whole  sub- 
ject is  discussed  with  great  clearness.  (See,  also,  Lawrence  v. 
Stonington  Bank,  6  Conn.,  521 ;  McBride  v.  Farmers^  Bank  o/Salem^ 
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25  Barb.,  657 ;  Van  Ameey.The  Bank  of  Troy,  8  id.,  812 ;  Hayne$ 
Y.  Foster,  2  Crorap.  &  Mees.,  287 ;  1  Arch.  N.  P.,  194.) 

in.  The  defendant  can  make  no  pretension  to  the  character  of 
being  a  bona  fde  holder  for  value,  without  notice.  {Younga  y. 
Lee,  2  Kern.,  555.) 

li  the  Ohio  Life  Insurance  and  Trust  Company  would  not 
lave  been  justifiable  in  withholding  this  acceptance  from  Ljell, 
if  he  had  demanded  it  specifically  on  the  24th  day  of  August^ 
1857,  as  it  clearly  would  not  have  been,  the  defendant  having  no 
better  tide  than  the  Trust  Company,  cannot  retain  the  proceeds 
againbt  the  true  owner.  The  judgment  should  be  reversed,  and 
jadgment  rendered  for  the  plaintiff  for  the  amount  claimed,  with. 
interest  and  costs. 

-E  L.  Faneher^  for  respondent, 

L  The  draft  in  question  was  not  sent  forward  "  for  collection 
merely,"  but  was  intended  as  a  deposit  for  the  credit  of  Lyell. 

1.  Lyell  was  a  general  creditor  of  the  Ohio  Life  Lisuranoa 
and  Trust  Company.  When  that  Company  failed,  he  had  no 
light  to  withdraw  any  specific  assets,  and  did  not  assume  to  have. 
He  had  a  general  deposit  with  the  Company,  precisely  as  any 
dealer  has  with  a  Bank. 

2.  When  he  deposited,  by  cash  or  receivables,  it  became  the 
property  of  the  Bank,  and  the  dealer  Lyell  became  the  creditor 
of  the  Bank  for  the  amount  Lyell  had  the  right  to  check  for 
this  money  at  any  time,  and  exercised  that  right  until  long  after 
this  transaction. 

n.  Lyell  was  a  dealer  with,  and  depositor  in,  the  Trust  Com- 
pany:  when  he  remitted  or  delivered  to  the  Company  his  receiv- 
ables, they  were  treated  as  cash,  and  he  had  credit  therefor.  The 
Trust  Company  were  not  to.  remit  the  proceeds  of  the  bill  to 
Lyell,  bat  to  give  him  credit  for  them.  He  drew,  not  for  the 
specific  proceeds,  but  generally,  treating  the  Company  as  his 
debtor. 

m  This  relation  of  debtor  and  creditor  had  long  been  recog- 
Bized,  and  is  unequivocally  admitted.  The  allowance  of  interest 
on  his  deposits  shows  this,  and  establishes  the  right  of  the  Com- 
pany to  the  money.  {Clark  v.  Merduanii  Bavk^  2  Comst.,  880; 
Oiapman  v.  White,  2  Seld.,  417.) 
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rV.  Lyell  was  a  creditor  of  the  Trust  Company  for  a  large 
amount,  and,  as  sucb,  drew  his  checks  or  drafts  on  his  general 
balance  for  nearly  a  month  ader  this  transaction. 

Large  payments  were  made  on  account  of  that  indebtedness, 
as  well  on  account  of  this  draft  and  its  proceeds  as  of  any  other 
deposit. 

To  allow  the  plaintiflf,  now,  to  recover  the  specific  proceeds  of 
this  draft,  or  their  equivalent,  would  be  unjust,  and  would,  in 
effect,  make  a  new  contract  for  the  parties.  Non  constat  all  the 
other  indebtedness  stands  in  the  same  category,  and  other  plain- 
tiffs may  spring  up  with  assignments  of  similar  claims. 

V.  Lyell  never  had  the  legal  title  to  this  draft.  It  was  a  vol- 
untary deposit  in  the  Bank  of  British  North  America  for  the 
credit  of  the  Trust  Company. 

Even  if  it  had  been  a  draft  forwarded  by  Lyell  for  collection 
only,  it  has  been  well  decided  that  the  Ohio  Life  Insurance  and 
Trust  Company  are  the  agents  of  the  Bank  of  British  North 
America,  and  not  the  sub-agents  of  Lyell ;  and,  therefore,  not 
answerable  to  him.  {Allen  v.  Merchant^  Bank  of  New  Fori,  22 
Wend.,  228 ;  Montgomery  County  Bank  v.  Albany  City  Bank^  8 
Seld.,  459 ;  Commercial  Bank  of  Pennsylvania  v.  Union  Bank  of 
New  York,  1  Kern.,  208.) 

But  here  the  ownership  was  in  the  Trust  Company,  from  the 
time  that  Lyell  deposited  the  money.  This  money  was,  in  effect, 
deposited  in  the  Trust  Company  at  the  date  of  the  draft,  and  he 
oould  not,  after  ihat^  control  it :  certainly  not  after  it  reached  the 
Trust  Company. 

YI.  The  Ocean  Bank  are  holders  for  value.  The  Bank  took 
it  on  account  of  a  debt  If  this  draft  had  been  supposed  not  to 
belong  to  the  Trust  Company,  the  Ocean  Bank  could  have  applied 
for  another  in  its  place.  And  a  debt,  when  thus  paid,  pro  tanio^ 
by  a  bill  or  note,  is  a  sufficient  consideration.  {Bank  of  SaUna  y« 
Babeodc,  21  Wend.,  499.) 

The  claim  of  the  Bank  is,  therefore,  more  meritorious  than  the 
daim  of  the  plaintiff.  The  judgment  of  the  Special  Term  was 
correct,  and  should  be  affirmed,  with  costs. 

By  the  Court— Hoffman,  J.  The  defendants  cannot,  in 
my  opinion,  under  the  decision  in  Stalker  v.  McDonald^  (6  Hill, 
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86,)  even  as  modified  or  explained  in  White  v.  The  Springfield 
Bxnk,  (3  Sand£  Sap.  G.  R,  222,)  be  treated  as  purchasers  for 
Tiloe^  80  as  to  hold  the  acceptance  or  its  proceeds  against  a  real 
owner,  who  had  never  parted  with  his  property  in  it.  The  de- 
fendants did  not,  when  they  took  the  acceptance,  by  any  une- 
qai^ocal  act,  treat  it  as  extinguishing  so  much  of  the  debt  of  the 
Company.  They  only  credited  the  Company  in  general  account, 
upon  a  previous  indebtedness,  after  they  had  collected  the  amount 
It  was  the  proceeds  which  they  so  applied.  {Youngs  v.  Lee^  2 
Kera^  655.) 

The  case,  therefore,  appears  to  depend  upon  the  point  chiefly 
contested  by  counsel,  viz. :  Whether  the  Ohio  Trust  Company 
was  not,  in  point  of  law,  the  real  owner  of  the  draft,  and  as  such 
transferred  a  good  title  to  the  defendants.  The  first  conclusion 
of  law  of  the  learned  Judge  states  the  point,  and  contains  the 
proposition  that  the  draft  was  actually  the  property  of  such 
Company. 

On  the  20th  of  August  the  draft  was  received ;  on  the  same 
day  it  was  presented  and  accepted.  It  was  never  passed  to  the 
credit  of  Lyell  until  after  this  action  was  commenced/ 

On  the  24th  of  August  it  was  delivered  to  the  defendants,  and 
on  the  26th  was  paid. 

This  dealing  with  the  acceptance  by  the  Company  may  have 
made  it  responsible  to  Lyell  for  the  amount  on  the  24th  of 
Aogust,  as  absolutely  as  if  they  had  received  and  credited  that 
amount ;  yet  it  does  not  necessarily  follow  that  the  right  to  pur- 
8oe  the  aicceptance  is  lost  by  a  right  to  recover  &om  the  Com- 
pany. 

Again,  it  is  very  difficult  to  condude  from  the  facts  in  this 
case,  that  the  Company  was  bound  if>  credit  even  an  acceptance, 
in  account  with  Lyell,  so  as  to  require  it  to*  honor  his  drafts. 
before  its  payment  "He  had  been  in  the  habit  of  remitting  in 
this  way.".  "He  was  a  large  depositor  with  the  Company  of 
money  and  bill&"  "  This  draft  iras  sent  to  the  Compapy  in  the 
usual  ooaise  of  business."  "  He  was  to  be  allowed  interest  at 
four  per  cent  on  his  average  balances."  He  had  a  cash  balance 
to  his  credit  on  the  24th  of  August  of  over  $108,000.  He  pro< 
ceeds  to  draw  upon  this  during  the  month  of  September,  to 
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the  amount  of  over  $98,000,  and  his  drafts  are  paid  at  the  office 
in  Cincinnati. 

I  find  it  difficult  to  concur  with  the  learned  Judge,  "  that  Lyell 
was  entitled  to  have  a  credit  in  account  for  this  draft  on  its 
receipt  by  the  Company."  The  habit  of  remitting  and  deposit- 
ing money  and  bills  does  not  necessarily  imply  this.  The  habit 
of  business  is  as  consistent  with  meeting  drafts  on  actual  funds, 
as  upon  acceptances  or  securities  unpaid;  and  there  is  no  pre- 
vious established  habit  proven  to  define  its  nature.  The  allow- 
ance of  interest  would  naturally  be  on  actual  cash  balances  only. 

In  the  decision  of  Clarlc  v.  The  Merchants^  Bank,  (2  Comsl, 
880,)  no  fiict  was  considered  as  of  higher  importance  than  this: 
*^  Whether  the  draft  there  in  question  was  to  be  credited  to  the 
plaintifi^,  when  received  by  Smith  &  Company,  whether  collected 
or  not?" 

When  that  draft  was  sent  it  was  accompanied  with  notes  to  the 
amount  of  $2,496.08  expressly  for  collection,  and  with  $17,975.62 
including  the  $7,000  draft  in  question)  in  notes,  bank  bills,  Ac, 
per  account  No.  1.  The  amount  was  $20,471.70,  and  with  the 
remittances,  advice  was  given  of  drafts  on  the  fund  for  $20,832.26. 
''As  the  mode  of  dealing  had  been  continued  for  years,  and  was 
perfectly  understood  by  all  parties,  the  plaintiffs  had  a  right  to 
draw  against  the  funds  remitted,  and  Smith  &  Co.  were  bound 
to  accept.  The  whole  fund  was,  by  the  course  of  dealing,  treated 
as  cash." 

Again,  it  is  observed  by  the  Court  "  that  the  case  is  muck 
stronger  than  that  of  a  customer  with  a  banker.  The  parties 
were  exchange  brokers,  mutual  correspondents,  receiving  funds 
for  and  making  drafts  upon  each  other.  Unquestionably  it  was 
their  intention  to  keep  each  other  in  funds  to  answer  the  bills 
drawn  by  them  respectively.  But  in  case  the  paper  transmitted 
should  be  unavailable,  a  principal  object  of  the  arrangement  was 
to  prevent  these  drafts  being  returned  dishonored,  by  making  it 
the  duty  of  the  correspondent  to  accept  and  pay  notwitstanding." 
No  saeh  mutual  account  and  dealing  is  found  in  the  present  case. 

The  authorities  cited  by  Justice  Sandford,  when  Clark  v. 
The  Merchants'  Bank  was  in  this  Court,  (1  Sandf.,  498,)  show 
how  clearly  the  rule  is  that  the  property  in  notes  or  bills,  trans- 
mitted to  an  agent  or  banker,  vests  in  him  only  when  he  has 
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become  sibsolutel y  responsible  for  the  amount  to  bis  customer. 
Unconditional  liability  and  ownersliip  become  correlative.  How 
the  former  is  made  out,  is  matter  of  evidence ;  but  the  principle 
and  good  sense  of  the  law  seems  to  be  that  an  owner  does  not 
lose  his  property,  the  possession  of  which  is  committed  to  another, 
naless  he  has  chosen  to  constitute  that  other  his  debtor  for  it, 
and  that  other  has  assumed  the  liability,  and  both  facts  are  satis- 
factorily established,  or  unless  an  authority  is  sufficiently  estab- 
lished under  which  the  holder  was  entitled  to  use  the  security 
for  his  own  business  purposes,  and  thus  confer  a  valid  title  upon 
another,  even  for  an  antecedent  debt. 

In  ex  parte  Barkworth  in  re  Harrison^  (4  Jurist,  N.  S.,  547,)  the 
question  was  as  to  short  bills,  and  the  Court  say  that  the  point 
was  Whether  there  had  been  any  agreement  between  the  cus- 
tomer and  the  bankrupt,  that  the  bills  should  be  the  absolute 
property  of  the  bankers.  The  banker  was  in  the  habit  of  credit- 
ing unpaid  bills  transmitted  to  him  by  the  customer  directly  as 
cash,  not  carrying  them  short.  But  there  was  no  evidence  that 
the  customer  knew  of  this  or  drew  upon  the  fund  on  the  ground 
of  such  credit  Upon  the  bankruptcy  of  the  banker,  there  were 
bills  in  his  hands  of  the  customer  not  due,  and  a  cash  balance 
also  in  his  favor.  It  was  held  that  the  customer  had  a  right  to 
the  bills  as  against  the  assignees.  There  was  not  evidence  to 
show  that  the  bills  constituted  an  immediate  debt  from  the  banker 
to  the  customer. 

The  present  case  does  not  in  my  opinion  fall  within  the  liberal 
rule  of  The  Bank  of  ike  Metropolis  v.  Tfie  New  England  Bank^  (1 
How.  U.  S.  R.,  240 ;  6  id.,  212,)  but  is  governed  by  the  prin- 
ciple of  the  case  of  Lawrence  v.  The  Stonington  Bank.  (6  Conn. 
R,  521.) 

The  Ohio  Company  did  not  so  place  themselves  in  the  situa- 
iioQ  of  an  absolute  debtor  to  Lyell,  as  to  make  themselves  own- 
ers of  the  draft  There  is  no  evidence  to  prove  that  Lyell  had 
given  any  authority  for  the  use  of  his  securities  transmitted  to  the 
Company  for  their  own  purposes. 

There  is  no  course  of  business  or  dealing  proven  from  which 

such  a  power  can  be  deduced.    The  Company  took  the  draft  for 

collection  merely.    It  was  Lyell's  property  in  their  hands  when 

they  transferred  it  to  the  defendants,  and  the  defendants,  upon 

Bo8w.— Vol.  V.  26 
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the  facts  as  to  such  transfer,  acquired  no  better  title  than  the 
Company  possessed. 

We  think  that  the  judgment  must  be  reversed  and  a  new  trial 
had,  with  costs  to  abide  the  event 

Ordered  accordingly. 


Dibble  et  aL,  Plaintiffs  and  Respondents,  v.  Cobbett  et  al, 
Defendants  and  Appellants. 

L  Where  a  person  contracts  to  purchase  goods,  which,  at  the  time,  kre  on 
board  of  a  vessel  at  sea,  and  expected  to  arrive,  it  is  his  duty  to  receive 
such  goods  within  a  reasonable  time  after  notice  of  their  arrival,  and  a  ten- 
der of  the  goods  at  the  place  designated  by  him  for  the  delivery  of  them. 

2.  Where  such  purchaser  refuses  to  accept  a  delivery  within  a  reasonable 
time,  he  is  liable  to  the  vendor  for  the  damages  necessarily  caused  by  sodi 
delay. 

3.  Although  the  contract  be  made  in  such  form  that  the  title  to  the  property 
does  not  pass  until  the  goods  are  delivered,  yet  the  contract  being  vslid  and 
obligatory,  and  the  purchaser  having  accepted  the  goods  under  it,  it  is  no 
answer  to  the  claim  for  damages  for  delaying  an  unreasonable  time  to 
receive  them,  that  the  title  of  the  purchaser  does  not  become  vested  until 
the  goods  are  delivered  and  accepted. 

(Before  Hoffman,  Woodruff  and  Puhrkpomt,  J.  J.) 
Heard,  May  9;  decided,  July  28,  1859. 

This  is  an  appeal  by  John  A.  Corbett  and  Andrew  Johnston, 
who  are  the  defendants,  and  compose  the  firm  of  Corbett  &  Co., 
fh>m  a  judgment  in  favor  of  Calvin  B.  Dibble  and  Jonathan  K 
Bunoe,  who  are  the  plaintiff,  and  compose  the  firm  of  Dibble  & 
Bunoe.  The  action  was  commenced  in  October,  1866,  and  was 
tried  before  Mr.  Justice  Woodruff  and  a  juiy,  on  the  28th  of 
May,  1858.  The  plaintiffs  recovered  a  verdict^  and  from  the 
judgment  entered  on  that  verdict,  the  present  appeal  is  taken. 

The  complaint  states  that  on  the  2d  of  August^  1866,  the 
plaintiff  bargained  and  sold  to  the  defendants,  who  purchased 
of  the  plaintiffs  certain  goods  then  on  board  of  the  schooner  F. 
A.  Godwin,  which  goods  the  plaintiff  agreed  to  deliver,  and 
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the  defendants  to  accept,  on  the  arrival  of  the  flchooner  at  the 
port  of  New  York ;  ^at  she  arrived  there  on  the  6th  of  said 
August;  that  the  plaintifis  were  then  ready  and  offered  to  deli- 
ver the  goods,  and  requested  the  defendants  to  receive  them ; 
that  they  neglected  and  refused  to  receive  them  until  the  15th 
of  August,  in  consequence  of  which  neglect  and  refusal  the 
plaintiff  were  obliged  to  and  did  stow  and  keep  the  goods  on 
board  of  said  schooner,  at  a  great  loss  and  damage,  whereby 
they  sustained  loss  and  damage  to  the  amount  of  $200 ;  and 
prays  judgment  for  that  sum,  with  interest  from  the  15th  of 
August,  1856. 

The  answer  denies  that  the  plaintifb  agreed  to  deliver,  and  the 
defendants  to  receive  the  goods,  on  the  arrival  of  said  schooner, 
but  avers  a  readiness  to  receive  them  on  such  arrival,  and  that 
the  delay  in  receiving  them  arose  from  the  fact  that  the  defend- 
ants also  purchased  of  the  plaintiff  other  goods  on  board  of 
another  schooner,  viz.,  the  Ocean  Wave ;  tltat  the  goods  could 
not  be  received  from  both  schooners  at  the  same  time,  and  by 
permission  of  the  plaintiff  they  first  received  those  on  board  of 
the  Oc^n  Wave ;  that  the  delay  was  not  unnecessary ;  and  that 
as  soon  as  the  goods  were  received,  the  defendants  paid  and  satis* 
fied  the  plaintiff  therefor. 

Before  any  evidence  was  given,  the  defendants  moved  a  dis- 
misBal  of  the  complaint,  on  the  grounds,  (1.)  that  the  action  is 
fat  or  in  the  nature  of  demurrage,  and  cannot  be  sustained, 
e&cept  npon  a  contract  expressed  or  implied,  and  that  no  such 
contract  is  stated  in  the  complaint ;  (2.)  that  such  an  action  will 
only  lie  in  favor  of  the  ownerii  of  a  vessel,  and  against  the 
freighter  or  consignee,  and  that  the  complaint  does  not  state  that 
the  plaintiff  are  owners,  or  the  defendants  freighters  or  con* 
signees ;  (3.)  that  the  complaint  does  not  show  that  the  plaintiSs 
were  compelled  to  pay  demurrage,  which  the  defendants  should 
refund ;  (4.)  that  the  ultimate  acceptance  of  the  goods  by  the 
defendants,  and  receipt  by  the  plaintiffs  of  payment  therefor,  is 
an  answer  to  any  claim  for  damages  from  delay  in  receiviftg  the 
goods.  The  Judge  refused  to  dismiss  the  complaint,  holding  that 
it  was  good  in  substance,  and  the  defendants  excepted. 

J.  B.  Bunce,  one  of  the  plaintiffs,  testified,  without  objection, , 
that  they  "  sold  a  quantity  of  rosin  to  Gorbett  &  Co.,  to  arrive, 
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and  to  be  delivered  afloat  on  the  arrival  of  the  vessel.    Edward 
C.  Cartwright  effected  the  sale  as  broker." 

The  plaintiffs  offered  to  read  the  broker's  note  of  the  contract 
of  sale.  The  defendants  admitted  its  due  execution,  but  objected 
to  its  being  read,  "  on  the  ground  that  there  is  nothing  in  the 
complaint  to  sustain  it."  The  objection  was  overruled,  and  they 
excepted.    It  was  then  read  in  evidence,  viz. : 

"New  York,  August  2d,  1856. 
"Messrs.  Dibble  &  Bunoe  : 

"  Sold  for  your  account,  to  Messrs.  Corbett  k  Co.,  1,265  bar- 
rels common  rosin,  a  $1.55  per  810  lbs.,  delivered  afloat,  and 
J  weighing  1  c.  per  brl.,  to  arrive  per  schooner  F.  A.  Godwin." 

"  Edward  C.  Cartwbight, 
"  Broker  in  Naval  Stores  and  General  Merchandise. 
"  Cash  Brokerage,  1  c.  per  brl." 

He  further  testified  that  the  schooner  F.  A  Godwin  arrived 
on  the  5th  of  August,  1856 ;  that  the  defendants  were  notified 
of  it  on  the  same  day,  and  instructed  the  plaintiffs  to  send  her 
alongside  of  the  ship  Valleyfield,  at  Pier  50,  East  River,  which 
was  done,  and  that  the  discharge  of  the  schooner  was  completed 
on  the  15th  of  August ;  that  the  plaintiffs  were  ready,  on  the 
morning  of  the  6th,  to  discharge  her,  and  kept  men  on  hand  for 
the  purpose  every  day,  until  she  was  discharged ;  that  the  dis- 
charging was  commenced  about  the  12th  of  August. 

The  plaintiflfe  offered  in  evidence  copies  of  three  letters  written 
by  them  to  the  defendants.  The  defendants  admitted  due  notice 
to  produce  the  originals,  but  objected  to  copies  being  read  "  as 
not  being  admissible  under  the  complaint."  The  objection  was 
oven'uled,  they  excepted,  and  the  copies  were  read  in  evidence. 

That  of  the  6th  of  August  states  that  the  "  Schooner  Ocean 
Wave  is  lying  idle  alongside  ship.  *  *  The  schooner  cannot 
be  thus  detained  without  demurrage.  Schooner  F.  A.  Godwin  is 
also  waiting.  We  look  to  you  for  all  damages  we  sustain  by 
this  delay  of  the  two  schooners." 

That  of  the  7th  of  August  states,  that  "  The  schooners  P. 
A.  Godwin  and  Ocean  Wave  arc  lying  idle  alongside  of  ship 
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to  which  they  were  sent.  We  are  liable  for  demurrage  on  each 
of  UnTty  dollars  per  day,  which  please  note,  as  we  look  to  yoa 
for  all  damages  we  sustain." 

That  of  the  9th  of  August  states,  that  "  Schooner  F.  A.  God- 
win continues  to  lie  alongside  ship  where  sent,  at  Pier  50,  idle, 
and  on  demurrage,  while  the  Yalleyfield  is  taking  in  some  other 
freight" 

Each  of  these  notes  was  delivered  to  the  defendants,  on  the 
day  of  its  date. 

The  defendants  objected  to  evidence  of  a  "  reasonable  time  for 
discharging  the  rosin  from  the  schooner,"  "  on  the  ground  that 
the  complaint  does  not  state  what  is  a  reasonable  time,  nor  that 
the  defendants  delayed  the  vessel  unreasonably,"  and  excepted 
to  the  decision  admitting  it. 

Q.  "  Was  the  keeping  of  the  rosin,  during  the  period  of  delay, 
attended  with  any  expense?" 

Objected  to  by  the  defendants  on  the  ground  that  there  is  no 
auction  in  the  complaint  to  warrant  any  such  evidence.  Objec- 
tion overruled  and  exception  taken. 

A,  "It  was  attended  with  expense."  Q.  "What  was  the 
expense?"  A.  "  The  actual  expense  was  $25  a  day."  Q.  "What 
fcr?"  A.  "  The  hire  of  the  vessel  and  storing  of  the  goods,  the 
wages  of  the  men  that  we  sent  up  there  to  discharge  the  rosin, 
and  the  captain,  and  the  hiring  of  the  vessel." 

The  witness  also  testified  that  "besides  the  F.  A.  Godwin 
there  was  the  "Ocean  Wave ;  *  *  this  is  the  sale  note  of  the 
Ocean  Wave.  The  Ocean  Wave  unloaded  first ;  they  were  both 
to  be  delivered  alongside  of  whatever  vessel  the  defendants 
designated." 

The  sale  note  of  the  Ocean  Wave  was  read  in  evidence,  viz. : 

"  New  York,  August  2d,  1856. 
'^  Messrs.  Dibble  &  Bunce  : 

"  Sold  on  your  account  to  Messrs.  Corbitt  &  Co.,  1085  brlsL 
common  rosin  a  $1.55  per  310  lbs.  delivered  and  \  weighing  1  c. 
per  brl.  to  arrive  per.  schooner  Ocean  Wave. 

"Edward  0.  Oartwrioht, 
"Broker  in  Naval  Stores  and  General  Merchandise. 
"Cash  Brokerage,  1  c." 
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This  and  other  witnesses  were  examined  upon  the  questions, 
when  each  schooner  began  to  be  discharged ;  the  time  nec&^sarj 
and  actually  occupied  for  the  purpose ;  and  whether  both 
schooners  could  have  been  discharged  at  the  same  time ;  and  as 
to  the  per  diem  e;3cpenses  from  the  delay. 

When  the  plaintiffs  rested,  the  defendants  moved  to  dismiss 
the  complaint,  because,  (1.)  the  proof  differs  materially  from  the 
allegations  in  the  complaint;  (2.)  the  plaintiffs  have  not  proved 
they  owned  the  schooner,  and  that  the  defendants  freighted  or 
chartered  it  \  (8.)  nor  that  there  was  unreasonable  delay  after  the 
schooner  came  alongside  the  ship;  (4.)  the  contract  does  not 
authorize  a  recovery  for  the  damages  claimed ;  (5.)  the  plaintiffs 
have  not  shown  payment  by  them  of  the  amount  sought  to  be 
recovered.    The  motion  was  denied  and  the  defendants  excepted. 

The  defendants  produced  receipts  of  the  plaintiffs  for  pnyment 
of  whole  amount  "  of  bill  of  rosin,"  for  the  rosin  covered  by 
both  contracts,  the  last  receipt  being  dated  August  28th,  1856. 
The  evidence  tended  to  show  that  the  discharging  of  the  Ocean 
Wave  was  commenced  on  the  6th  and  completed  on  the  11th  of 
August^  and  that  the  defendants  urged  the  captain  of  the  Yalley- 
field  to  receive  the  cargo  of  the  schooners  as  fast  as  he  could, 
and  that  the  p1ainti£&  as  soon  as  the  schoolers  were  discharged 
presented  to  the  defendants  a  bill  for  the  damages  claimed. 

When  the  testimony  was  closed,  the  defendants  requested  the 
Judge  to  charge  "that  no  demurrage  can  be  recovered  by  the 
plaintiffs  in  this  action,  nor  any  damages  in  the  nature  of 
demurrage." 

He  charged  (among  other  things)  ''  that  it  was  the  duty  of  the 
defendants,  under  these  contracts,  to  be  in  readiness  to  receiye 
the  goods,  upon  notice  that  the  vessels  had  arrived  in  port,  and 
of  plaintiffs'  readiness  to  deliver,  and  if  the  defendants  desired 
the  delivery  of  the  goods  alongside  any  particular  vessel,  then  it 
was  their  duty,  on  receiving  notice  of  the  arrival,  to  designate 
the  place  to  which  the  schooner  should  be  taken  for  the  purpose 
of  the  discharge. 

"  That  it  was  the  duty  of  the  plaintifib  to  notify  the  defendants^ 
that  the  schooner  was  ready  to  deliver  the  goods,  and  to  be  in 
readiness  to  discharge  them  from  one  vessel  to  the  other. 
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"That  it  was  the  defendants  duty  to  attend  to  the  reception  of 
the  goods,  and  to  receive  them  within  a  reasonable  time. 

"That  it  does  not  excuse  the  defendants  for  delay  in  receiy- 
ing  the  goods,  that  their  vessel  was  not  in  readiness  to  receive 
them!  If  the  defendants  designated  the  Valleyfield  as  the 
ship  to  receive  the  goods,  and  that  vessel  was  not  ready,  it  was 
their  duty  to  find  another,  or  receive  the  goods  at  some  other 
place. 

"  That  the  plaintiflfe  should  not  be  compelled  to  wait  beyond 
a  reasonable  time,  because  the  defendants'  vessel  was  not  in  readi- 
ness to  receive  the  goods ;  that  it  was  not  the  plaintiffs'  fault 
that  the  defendants'  vessel  was  not  in  readiness,  but  the  defend- 
ants' misfortune  only. 

"  And  that  the  defendants  are  responsible  for  whatever  dama- 
ges the  plaintiffs  necessarily  sustained,  by  reason  of  an  unreason- 
able delay  of  the  defendants  in  receiving  the  goods. 

"  That  if  two  cargoes  come  in  at  the  same  time,  the  defend 
ants  have  a  right  to  proceed  and  discharge  one  vessel  first,  and 
then  to  discharge  the  other.    This  is  reasonable. 

"  That  the  defendants'  counsel  are  right  in  saying,  that  it  is 
the  plaintiffs'  duty  to  present  their  vessels  in  readiness  to  dis- 
charge the  cargo. 

"  That  the  rule  of  damages,  in  this  case,  does  not  depend  upon 
the  charter  party  of  the  schooner,  but  the  plaintiffs  are  to  have 
simply  the  necessary  expenses  of  taking  care  of  the  property, 
and  keeping  it  during  the  period  of  unreasonable  delay,  and 
nothing  more  can  be  recovered. 

"  The  necessary  expenses  incurred  during  the  period  of  the 
delay,  beyond  a  reasonable  time  to  receive  the  goods,  is  the  rule 
of  damages,  and  it  is  not  necessary  for  the  plaintiffs  to  show  that 
the  money  has  been  actually  paid  by  the  plaintifis  before  suit, 
but  it  is  sufficient  to  show  that  the  expenses  have  been  neces- 
sarily incurred. 

"  To  each  and  every  of  which  propositions  of  said  charge,  the 
said  defendants*  couasel  did  then  and  there,  separately  and 
specifically,  except 

"And  the  Judge  further  charged  the  jury— 

"That  the  plaintiffs  cannot  recover  demurrage ;  they  were  not 
bound  to  keep  the  schooner  here,  and  the  defendants  cannot  be 
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affected  by  any  contract  between  tbe  plaintiffs  and  the  owners 
of  the  schooner,  entitling  such  owners  to  demurrage." 

The  jury,  under  said  charge,  retired,  and  afterwards  returned 
a  verdict  for  the  plain tffs  of  $196.85. 

The  defendants  moved,  on  a  Case  containing  the  exceptions, 
for  a  new  trial,  and  the  motion  was  denied.  Judgment  having 
been  entered  on  the  verdict,  the  defendants  appealed  from  it  to 
the  General  Term. 


EL  Z.  EayneTj  for  defendants,  (appellants.) 

I.  On  the  trial,  the  Judge  in  his  charge  in  terms  met  the 
motion  for  a  dismissal  of  tbe  complaint,  (but  had  before  diare> 
garded  the  rule  in  the  admission  of  testimony,)  in  the  following 
particulars,  viz. : 

1.  That  the  action  for  demurrage,  or  in  the  nature  of  demurs 
rage,  could  not  be  sustained  except  upon  a  contract,  express  or 
implied.  (Abb.  on  Ship.,  804 ;  Horn  v.  Bensusan^  9  Carr.  &  P^ 
709.) 

2.  That  an  action  for  demurrage  can  only  be  sustained  by 
the  owner  of  the  vessel.  {Ckndanid  v.  Tuckerman^  17  Barb.,  184; 
Evans  v.  Forsier^  1  Bam.  &  Ad.,  118 ;  Brouncker  v.  ScoU^  4  Taun. 
R,l.) 

8.  The  action  for  demurrage  will  only  lie  against  the  freighter 
or  consignee,  and  only  for  unreasonable  delay  occasioned  by 
defendants,  and  properly  alleged  in  the  complaint  (Abb.  on 
Ship.,  804 ;  Horn  v.  Bensusan,  9  Carr.  4;  P.,  709.) 

IL  The  Judge,  before  his  charge,  had  admitted  evidence,  under 
exceptions,  in  direct  conflict  with  his  charge. 

III.  The  defendants  agreeing  to  purchase  certain  goods  (the 
rosin)  of  plaintiffs,  to  arrive,  and  pay  therefor  on  the  delivery 
thereof,  the  plaintiffs,  by  delivering  the  same,  and  accepting  the 
pay  therefor,  waived  and  precluded  themselves  from  all  claim 
for  damage  for  the  delay  or  neglect  on  the  part  of  the  defend- 
ants in  accepting  the  delivery  thereof,  when  first  requested  by 
plaintiffs. 

IV.  The  plaintiffs  did  not  sustain  the  relation  of  bailees  to 
bailors  to  the  defendants,  whereby  they  would  be  enabled  t08ua> 
taiu  this  action  against  the  defendants. 


NEW  YORK-JULY,  1859.  209f 

Dibble  et  al.  v.  Corbett  ei  al 

V.  The  charge  of  the  Judge  was  erroneous — as  he  assumed 
that  the  plaintifEs  held  the  relation  of  common  carriers  to  the 
defendants  as  owners  or  consignees  of  the  goods. 

VL  The  sale  and  purchase  were  not  completed,  nor  did 
the  tide  of  goods  pass  from  the  plaintiffs  to  the  defendants 
until  the  delivery  of  the  same;  at  any  time  before  that,  it 
▼as  only  an  agreement  to  sell  and  deliver  the  goods  on  the- 
part  of  the  plaintiffs,  and  an  agreement  on  the  part  of  the 
defendants  to  accept  them,  and  pay  therefor  on  delivery. 
{Chapman  v.  Zathrop,  6  Cow.,  110;  Clarkson  v.  Garter,  8  id., 
84;  Leven  v.  Smithy  1  Denio,  571 ;  Conway  v.  Bush^  4  Barb., 

m) 

YH  The  weight  of  the  barrels  was  also  to  be  ascertained 
before  delivery,  for  each  of  the  parties  agreed  to  pay  one-half  of* 
the  expense  of  weighing.  (Rapelye  v.  Mackk,  6  Cow.,  250 ;  Out- 
tcaier  v.  Dodge,  7  id.,  85 ;  FUch  v.  Beach,  15  Wend.,  221 ;  Rvs- 
9dl  Y,  NicoU,  3  id^  112.) 

VIIL  The  plaintifife  still  owning  the  goods,  the  title  thereto 
not  having  passed  to  the  defendants,  have  no  right  to  charge  for 
the  expense  of  storing  or  keeping  their  own  goods,  to  the  defend- 
ants. 

1.  By  subsequently  delivering  the  goods  the  plaintiff  waive 
the  right  of  considering  the  offer  to  deliver,  as  the  time  of 
delivery. 

.  By  ^at  act  the  plaintiff  waived  the  right  to  consider  the  date 
of  offer  as  the  time  for  the  completion  of  the  contract 

2.  The  charges  or  expense  of  storing  or  keeping  the  goods 
between  the  time  of  the  offer  to  deliver  and  the  actual  delivery 
were  also  waived. 

8.  Story  on  Sales,  (§  894,)  has  the  dictum,  "  if  between  the 
«fe  and  ddivery,  the  vendor  be  put  to  charge  in  preserving  and 
harboring  the  goods,  the  vendee  is  bouncl  to  reimburse  him  there- 
for." (Story  on  Sales,  §  394.) 

4.  Also,  section  404 :  "  It  is  the  duty  of  the  vendee  to  take  the 
goods  within  a  reasonable  time,  or  he  will  be  liable  to  the  ven- 
dor for  warehouse  rent  and  other  expenses  growing  out  of  the 
CDstody  of  them,' or  even  to  an  action  for  not  removing  them  in 
case  the  seller  is  prejudiced  by  his  delay."  (Story  on  Sales,  § 
404.) 

Boaw.— Vol.  V.  27 
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The  authorities  be  quoted  for  the  doctrine  are:  Brown  on 
Sales,  (§§  497,  498,)  Greaves  y.  AsUin.  (S  Camp.  B.,  426.) 

5.  The  rule  is  correct  with  this  limitationi  that  it  applies  only 
to  perfected  sales^  and  where  the  title  to  the  goods  has  passed 
from  the  vendor  to  the  vendee,  and  the  possession  thereof  still 
remaining  in  the  hands  of  the  vendor.  Such  were  the  foUowing 
cases :  Oreaves  v.  Asklin^  (8  Camp.,  426,)  Scmds  v.  Taylor^  (5 
Johns.  B.,  895,)  Madean  v.  Dunn,  (4  Bing.  R,  722,)  &  a,  (1  M. 
&  P.,  761.) 

6.  The  doctrine  is  laid  down  in  Parsons  on  Contracts,  as  fol- 
lows, viz. : 

"  That  the  vendee  is  bound  to  receive  and  pay  for  the  thing 
sold  at  the  time  and  place  expressed  or  implied  in  the  con  tract  of 
sale^  and  to  pay  aU  charges  for  keeping  it  after  sale  and  delivery ." 
(1  Parsons  on  Con.,  447.) 

7.  If,  after  the  title  passes  to  the  vendee,  the  goods  are  left  in 
the  hands  or  possession  of  the  vendor,  he  then  no  longer  holds 
them  under  the  contract  of  sale  as  vendor,  but  as  bailee.  And 
all  the  duties  and  liabilities  of  bailor  forthwith  attach  to  the 
vendee, 

8.  But,  before  the  title  passes,  no  such  consequence  can  follow 
fiK>m  the  possession  of  the  goods  by  the  vendor. 

9.  In  the  case  of  Cole  v.  JTerr,  (20  Yt  R.,  21,)  it  was  held  thero 
was  no  implied  contract,  upon  the  sale  of  personal  property,  that 
the  vendee  shall  pay  the  vendor  for  any  services  in  relation  to 
the  property  previous  to  the  oompletion  of  the  sale  by  deliveiy. 
{Cok  V.  JTerr,  20  Vt  R,  21.) 

10.  Why  not  as  well  for  sadkkig  the  wool,  bs  for  storing  thd 
goods? 

I  am  at  a  loss  to  discover  a  reason  for  the  difference. 
.  11.  The  Judge's  charge  was  therefore  dearly  erroneous. 
IX.  If  the  plaintiffa,  uhder  the  law  and  evidence  of  the  case, 
were  entitled  to  a  verdict,  the  damages  are  clearly  exeeasive. 

Wm.  K  Curtis,  for  plaintiffiv  (respondents.) 

^  The  action  is  brought  to  recover  for  the  expenses  growing  oat 
«>f  the  custody  of  certain  goods  which  the  defendants,  the  ven- 
d(»o«,  neglected  to  tnke  until  after  the  expiration  of  the  time 

within  which  thoy  were  to  be  taken. 
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The  defendants,  for  answer,  set  up  that  the  plaintiff  consented 
to  the  delay,  and  also  that  there  was  no  delay.  The  jury  found 
for  the  plaintiffs  a  verdict  for  $196.85. 

L  The  right  of  the  plaintiffi)  to  recover  in  an  action  of  this 
oatore  is  well  settled.  (Story  on  Sales,  §§  394,  404,  486.) 

"If  the  buyer  does  not  carry  away  the  goods  bought  within 
1  reasonable  time,  the  seller  may  charge  warehouse  room,  or  ho 
may  bring  an  action  for  not  removing  them,  should  he  be  preju- 
diced by  the  delay.  But  the  buyer  s  neglect  does  not  entitle  the 
seller  to  put  an  end  to  the  contract"  {Gfrear^  v.  Ashlin^  3  Camp., 
427.) 

n.  The  evidence  clearly  shows  a  delay  beyond  a  reasonable 
time  to  receive  the  goods,  and  that  such  delay  caused  necessary 
expenses  to  be  incurred  by  the  plaintiff. 

The  evidence  shows  that  the  goods  were  kept  waiting  on  board 
the  fschooner  from  August  5th  to  August  15th,.  being  ten  days, 
asd  all  the  witnesses  agree  that  two  or  three  days  is  a  sufficient 
and  reasonable  time  for  their  discharge.  The  judgment  should 
he  affirmed,  with  costs. 

By  thb  CJourt— Hoffman,  J.  The  contract  between  the 
parties  clearly  imported,  that  the  defendants  should  be  prepared 
promptly  to  take  the  rosin  from  the  hands  of  the  plaintiffs,  upon 
thdr  being  apprised  of  the  arrival  of  the  scho<»ner,  and  upon  the 
plaintiffs  following  their  directions  as  to  the  place  of  delivery,  and 
using  proper  diligence  in  £au2ilitating  the  discharge  and  reception 
of  the  goods. 

Under  the  charge  of  the  Judge,  the  jury  have  in  effect  found 
that  the  pl^nti£&  were  faultless,  and  the  defendants  negligent 

It  is  perfectly  settled  that  it  is  the  duty  of  the  vendee  to  take 
the  i^oods  within  a  reasonable  time,  or  he  will  be  liable  to  the 
vendor  for  warehotiee  rent  and  other  expenses  growing  out  of 
the  custody  of  them,  or  even  to  an  action  for  not  removing  them 
in  case  the  seller  is-  prejudiced  by  his  delay.  (Story  on  Sales,  §  404.) 

It  is  insisted  by  the  learned  counsel  of  the  defendants,  that  this 
role  is  only  applicable  when  a  sale  is  so  perfected  as  that  th» 
property  has  passed  to  the  vendee,  and  possession  remains  in  the 
vendor. 
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If  it  were  necessary,  in  order  to  support  the  plaintiflfe'  claim 
and  the  verdict,  that  such  a  transfer  of  property  should  be  made 
out,  our  impressions  would  be  that  the  right  of  property  did 
actually  pass  upon  the  arrival  of  the  schooner,  so  that  in  Eng- 
land, under  an  act  of  bankruptcy,  the  goods  would  pass  to 
assignees,  they  paying  the  price ;  and  so  that  the  defendants 
oould  sustain  trover  for  them  against  others.  The  weighing  of 
the  rosin  under  this  contract  may  have  been  as  much  intended  to 
be  done  by  the  purchasers  as  by  the  sellers.  (Boss  on  Vend- 
ers, 32 ;  Law  L,,  vol.  12,  p.  17,  and  .cases ;  Ward  v.  Shaw^  7 
Wend.,  404.) 

But  whether  this  is  so  in  all  respects  or  not,  when  the  defend- 
ants completed  the  purchase,  took  the  rosin,  and  paid  the  price, 
they  may  be  treated  as  purchasers  and  owners  from  the  date  of 
the  contract  which  they  acted  under  and  fulfilled.  When  they 
began  to  unload  and  take  the  rosin  about  the  11th  of  August; 
the  title  then  at  least  became  vested  in  them  as  owners,  and  ffom 
the  time  of  the  contract.  They  could  have  recovered  any 
advance  of  price  beyond  the  amount  to  be  given  as  fixed  qsl  that 
day.  They  claimed  to  be  owners  and  got  the  property  by  virtue 
of  this  contract ;  and  then  by  relation,  for  the  purposes  of  this 
question  at  least,  they  must  be  treated  as  owners  from  its  date. 

Now.  if  a  buyer's  neglect  of  this  character  does  not  entitle  the 
seller  to  put  an  end  to  the  contract,  (8  Camp.,  427,)  he  has  no 
redress  for  the  injury  done  him,  and  expenses  incurred  by  him 
through  the  purchaser's  fault,  but  by  an  action  of  this  nature; 
and  to  hold  that  the  subsequent  performance  of  the  bargain  which 
he  could  not  prevent,  shall  rob  him  of  this  redress,  would  he  a 
conclusion  as  manifestly  unjust  as  we  think  it  is  untenable. 

There  is  nothing  before  us  on  which  we  can  pass  upon  the 
question  of  an  excess  of  damages. 

The  observations  above  made  dispose  of  the  motion  to  dismiss 
the  complaint  which  was  made  before  the  plaintiffs  had  given 
evidence  and  was  renewed  upon  his  resting. 

The  copies  of  the  plaintiffs'  letters  to  the  defendants  upon  the 
subject  of  the  vessel's  arrival,  and  urging  a  prompt  discharge, 
were  given  in  evidence,  after  an  admission  of  a  notice  to  produce 
the  originals.  The  admission  was  excepted  to.  On  what  ground 
we  are  at  a  loss  to  understand.    No  point  as  to  this  admiesion  is 
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now  made.  To  have  set  these  letters  out  in  the  complaint  would 
have  been  pleading  matters  of  evidence. 

The  same  remarks  apply  to  the  admission  of  the  conversation 
of  the  witness  with  the  defendants,  upon  the  same  subject  of  the 
discharge  of  the  rosin. 

The  exceptions  as  to  the  inquiry,  what  would  be  a  reasonable 
time  for  discharging  the  rosin,  are  clearly  untenable.  Those  as 
to  the  expense  of  keeping  the  rosin  and  schooner  are  equally  so. 

The  judgment  must  be  afiirmed. 

Judgment  affirmed. 


William  B.  Scott  etal,  PlaintiflEs,  v.  Jonathan  T.  John- 
son, Defendant 

L  An  Lifluruice  GompaDy  which,  by  the  terms  of  its  charter,  is  authorized,. 
far  the  better  security  of  dealers,  to  receive  notes  for  premiums  in  advance 
from  those  who  intend  to  receive  its  policieSi  and  to  negotiate  such  notes 
ibr  the  purpose  of  paying  claims  or  otherwise  in  the  course  of  its  business, 
his  power  to  transfer  such  notes  as  security  for  the  repayment  of  a  loan  of 
money  made  to  the  Company,  and  received  and  applied  to  the  payment 
of  losses,  expenses,  &c.,  in  the  ordinary  conduct  of  its  business.' 

Z  When  it  is  proved  that  it  is  the  uniform  practice  of  such  a  C!ompany  to 
transfer  notes,  negotiated  in  its  business,  by  an  indorsement  in  this  form, 
"For  the  Company,  A.  B.,  President,"  such  proof  is  prima  fade  evidence 
of  anthority  in  the  President  to  indorse  notes  held  by  the  Company,  by 
way  of  transfer;  and  such  indorsement  is  sufficient  to  confer  the  title  on 
one  who  receives  a  note  from  the  Company  in  good  iaith,  and  advances  to 
them  money  thereon. 

3.  A  i)ei9on  who  lent  money  to  such  Company,  in  good  faith,  on  the  transfer 
to  him,  as  collateral  security,  of  subscription  notes  given  for  premiums  in 
advaooe,  amounting  to  over  $1,000,  and  without  any  notice  that  there  had 
been  no  previous  resolution  of  the  Board  of  Directors  authorizing  the  trans- 
fer, is  entitled  to  recover  thereon  against  the  makers,  although  no  such 
resolution  had  been  passed. 

4.  Where  there  is  no  allegation  in  the  answer  under  which  usury  between 
the  Company  in  such  case  and  the  lender  can  be  available  as  a  defense,  it  is 
not  error  to  reject  evidence  of  the  rate  of  interest  charged  on  the  loan.    If 


>  Bot^nok  V.  Bauet,  anu,  p.  147. 
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proof  that  the  lender  charg;ed  more  than  seven  per  cent  per  annnm  is  Dot 
admissible  to  establish  usury,  it  is  not  relevant  for  any  purpose:  it  has  oo 
bearing  on  the  question  whether  the  plaintiff  is  a  bona  fide  holder  in  sny 
other  aspecL 

5.  Whether,  under  a  statute  which  forbids  a  corporation  to  interpose  th« 
defense  of  usury,  a  transaction,  otherwise  void  for  usury,  is  not  entirely 
valid  ?  and  whether  a  third  person  can,  for  the  puipose  of  affecting  the  title 
of  the  holder  of  a  promissory  note,  allege  and  prove  that  he  took  it  from 
a  corporation  and  holds  it  under  a  usurious  contract?  Quare. 

6.  It  seems,  Ihat^  under  the  statute  last  mentioned,  if  a  maker  of  a  note  has 
no  defense  thereto  in  the  hands  of  the  corporation,  he  cannot,  when  siied 
thereon  by  an  indorsee,  allege  and  prove  usury  between  the  corporation 
and  such  indorsee.  The  title  of  tlie  indorsee,  being  good  as  against  tha 
corporation,  is  good  as  against  the  maker. 

(Before  Hoffman,  Woodruff,  and  Pikhkepoiit,  J.  J.) 
Heard  May  5th;  decided,  July  28th,  1859. 

Action  by  the  plaintiff,  as  iDdorsee  of  a  promissory  note  made 
by  the  defendant,  for  $756,  dated  January  2,  1856,  payable  to 
the  order  of  the  International  Insurance  Company,  and  alleged 
in  the  complaint  to  have  been  indorsed  to  the  plaintiffs  by  the 
payee,  with  a  further  averment  that  the  plaintiffs  are  now  the 
lawful  holders  and  owners  thereof. 

The  answer  "  denies  that  the  payees  of  the  note  indorsed  the 
same,  as  alleged  in  the  complaint,"  and  denies  that  the  plaintifib 
are  the  lawful  holders  and  owners  thereof,  or  that  the  defendant 
is  indebted  to  them  thereon,  but  says  that  "  the  International 
Insurance  Company,  mentioned  therein,  is  the  owner  of  the  note, 
and  alone  entitled  to  sue  tliereon,  inasmuch  as,  he  says,  the  said 
note  was  indorsed  and  delivered  to  the  plaintiffij  as  collateral  secu- 
rity for  a  loan  of  a  sum  exceeding  $2,000,  made  by  the  plaintiib 
to  the  said  Company ;"  that  the  said  Company  is  a  moneyed  co^ 
poration,  &c.,  &c. ;  that,  at  the  same  time  with  the  indorsement 
and  delivery  of  the  said  note,  other  notes,  amounting  to  more 
than  $7,000,  were,  by  the  same  transaction,  and  as  collateral  secu- 
rity for  the  same  loan,  indorsed  and  transferred  to  said  plaintife; 
that  the  indorsement,  transfer  and  delivery  of  all  the  notes  afore- 
said was  without  any  previous  resolution  of  the  Board  of  Direc- 
tors authorizing  the  same,  and  was  null  and  void;  of  all  which 
the  plaintiffs  had  notice  at  the  time  of  such  indorsement  and 
delivery. 
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The  action  was  tried  od  the  16th  daj  of  February,  1859,  before 
Mr.  JoBtice  Pierrefont  and  a  jury. 

The  ilth  section  of  the  charter  of  the  International  Inanrance 
Oompany  aathorized  the  Company,  "for  the  better  security  of 
its  dealers,  to  receive  notes  for  premiums,  in  advance,  of  persons 
iotending  to  receive  its  policies,  and  to  negotiate  such  notes  for 
Ae  purpose  of  paying  claims,  or  otherwise,  in  the  course  of  its 
business.''  (Sess.  Iiaws,  1844,  p.  281;  id.,  1866,  p.  605.) 

The  evidence  showed  that  the  note  in  suit  was  given  to  that 
Company  by  the  defendant  for  premiums  in  advance,  and  that^ 
«t  some  time  prior  to  June,  1866,  it  was  indorsed  for  the  Com* 
pany  by  the  President,  in  these  words:  "For  the  International 
Ids.  Co.  M.  Starbuck,  Prest.  f  and,  together  with  other  notes, 
(amounting,  in  allj  ta  $8,216,)  was  delivered  to  the  plaintiffs  as 
security  for  the  repayment  of  money  loaned  to  the  Company  by 
the  plaantiffs,  and  which  money  "  was  received  by  the  Company, 
and  was  applied  to  its  ordinary  business,  the  payment  of  loans, 
expenses,  &c. ;"  and,  on  the  SOth  day  of  June,  the  loan  so  made 
was  reduced  by  the  Company  to  $2,800,  and  the  note  of  the 
Company,  executed  by  Ogden,  their  Vice-President,  was  given 
to  the  plaintifEs  therefor,  and  the  notes  were  still  left  in  the 
hands  of  the  plaintil&  to  secure  the  payment 

It  was  shown  that  the  negotiation  and  indorsement  of  notes  by 
the  President  or  Vice-President  was  according  to  the  usage  of 
die  Company;  that  that  was  the  way  in  which  all  their  busi- 
ness was  done,  and  that  no  resolution  of  the  Board  of  Directors 
was  passed  authorizing  this  or  any  of  the  transfers  of  notes  by 
the  Company,  with  this  qualification,  that  on  the  8d  of  May, 
1862,  after  a  report  had  been  made  to  the  Board  of  Directors 
showing  the  disposition  by  the  officers  of  various  notes  which 
had  been  received  for  premiums  in  advance,  a  resolution  wsA 
passed  approving  and  ratifying  such  disposition,  and  authorizing 
the  officers  "  to  pay  away  or  negotiate  such  notes  held  by  the 
Company,  in  the  Airther  settiement  of  claims  for  losses  and  the 
debts  of  the  Company ;"  and  the  1st  section  of  the  by-laws^ 
adopted  December  3d,  1845,  was  read  in  evidence,  as  follows: 

"Sec.  1.  It  shall  be  the  duty  of  the  President  or  Vice- 
President  to  preside  at  all  meetings  of  the  Board  of  Trustees, 
and  to  perform  whatever  belongs  to  the  executive  department  of 
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the  Board,  and  they  or  either  of  them  shall  have  authority  to 
make  insarances  and  sign  the  policies  and  contracts  of  the  Conn' 
pany,  and  transact  all  its  ordinary  concerns,  and  be,  ex  offwioy  mem- 
bers of  all  committees,  except  those  relating  to  the  examination 
of  accounts." 

In  the  progress  of  the  trial,  the  defendant's  counsel  inquired 
of  a  witness,  '^  What  was  the  rate  of  interest  up(Mi  the  loan  made 
to  the  Company  "  (i  «.,  by  the  plaintiffs,)  "  upon  these  notes?" 

The  plaintiffs'  objection  to  the  question  was  sustained,  and  the 
defendant  excepted. 

The  defendant's  counsel  also  offered  in  evidence  a  resolution 
of  the  Board  of  Trustees  of  the  Company,  passed  June  27, 1856^ 
reciting  that  the  President  (Starbuck)  had  violated  the  duties  of 
his  office  by  the  issue  of  certificates  of  stock  unauthorized  by 
the  Board,  and  has  also  issued  promissory  notes  of  the  Company 
without  a  previous  resolution,  and  resolving  that  he  be  suspended 
in  his  functions  as  President,  and  that  Charles  W.  Ogden  (the 
then  Vice-President)  act  as  President  till  the  further  order  of  the 
Board. 

On  objection  from  the  plaintiff,  the  evidence  was  excluded, 
and  the  defendant  excepted. 

When  the  parties  rested,  the  defendant's  counsel  moved  to  dis- 
miss the  complaint,  on  the  grounds — 

That  no  authority  was  shown  in  the  Presidentto  indorse  the  note. 

That  there  was  no  previous  resolution  of  the  Board  of  Trustees, 
and, 

That  the  face  of  the  paper  gave  notice  to  the  person  taking  it 

Which  motion  was  opposed  by  plaintiffe'  counsel. 
•  Before  the  motion  was  disposed  of,  the  defendant's  counsel 
admitted,  as  a  part  of  the  case,  that  the  plaintiffs  advanced  the 
money  in  good  feith  when  they  took  the  note,  and  that  they  had 
no  actual  notice  of  the  want  of  a  resolution  of  the  Board  of 
Trustees,  or  other  notice,  except  what  might  be  derived  from  the 
nature  of  the  transaction. 

It  was  also  stated  by  the  counsel  on  both  sides,  that  in  their 
judgment  there  was  no  question  of  fact  for  the  jury  to  pass 
upon.  And  the  counsel  on  each  side  then  asked  that  the  Court 
should  instruct  the  jury  that  they  were  respectively  entitled  to 
a  verdict 
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And  thereupon  the  said  Justice  directed  the  jurj  to  find  a 
verdict  for  the  defendant  To  which  direction  the  plaintiffs  then 
and  there  excepted.  The  jury  thereupon  found  a  verdict  for  the 
defendant 

And  the  said  Justice  directed  the  exceptions  to  be  first  heard 
at  the  General  Term,  counsel  on  both  sides  stipulating,  and  the 
Court  directing;  that  judgment  be  there  entered  for  the  defend- 
ant, or  the  verdict  be  set  aside  and  judgment  entered  for  the 
plaintiff  for  the  amount  of  the  note  and  interest  and  costs,  or  a 
new  trial  ordered,  as  the  Court  may  be  advised ;  and  in  the 
meantime  that  the  entry  of  the  judgment  be  suspended. 

George  C.  Ooddard^  for  plaintifls. 

I.  The  8th  section  of  the  first  article  of  the  act  in  relation  to 
moneyed  corporations,  (1  B.  S.,  691,)  does  not  apply  to  the  case. 
As  by  the  section  itself  it  is  declared  not  to  apply,  first^  to  the 
issuing  of  promissory  notes  by  the  officers  of  the  Company  in 
the  transaction  of  its  ordinary  business ;  nor,  second,  to  transfers 
for  value  without  notice. 

I.  This  case  is  within  the  first  exception.  {Brouv^er  v.  Harheck, 
1  Duer,  114 ;  reversed,  5  Seld.,  589 ;  but  not  on  this  point,  on 
which  it  was  impliedly  affirmed.) 

'   2.  It  was  also  within  the  second  exception,  {ffowlandy.  Myer^ 
8  Comst,  290,  affirming  2  Sandf,  180.) 

II.  The  11th  section  of  the  charter  authorized  the  transaction. 
This  dispensed  with  a  previous  resolution.  {Howland  v.  Myer^ 
8  Comst,  293 ;  Brouwer  v.  Harieck,  5  Seld.,  591 ;  1  Duer,  114.) 

in.  The  transfer  of  the  note  by  the  indorsement  of  the  Presi- 
dent was  valid. 

1.  The  3d  section  of  the  charter  (Laws  of  1844,  p.  229,)  provides 
that  "  all  the  corporate  powers  of  the  said  Company  shall  be 
exercised  by  a  Board  of  Trustees  and  such  officers  and  agents 
as  they  may  appoint" 

2.  The  uniform  usage  of  the  Company  sanctioned  it  {Hoyt  v; 
Thompsonj  1  Seld.,  883,  reversing  the  decision  of  this  Court,  but 
not  on  this  point;  Wood  v.  The  Avbum  and  Rochester  R.  R.  Co.,  4 
Seld.,  167 ;  Paley  on  Agency,  Dunlap's  ed.,  162  ;  Angel  &  Ames 
on  Corp.,  §  240,  &c. ;  Qmover  v.  Mutual  Ins.  Co.  of  Albany,  1 
Comst,  290,  292 ;  Btvuwer  v.  Earbede,  1  Duer,  114.) 

Bosw.— Vou  V.  28 
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8.  The  Compttny  received  and  used  the  money,  and  thereby 
ratified  the  transfer,  and  is  estopped  from  denying  the  authority. 
The  answer  itself  alleges  that  the  loan  was  made  by  the  plaintiffii 
to  the  Company. 

4.  The  resolution  of  the  Board,  passed  May  8,  1862|  also 
authorized  it 

lY.  There  was  no  error  in  excluding  the  question  as  to  iha 
rate  of  interest  No  such  defense  was  made  by  the  answer. 
(Code,  §  149.)  That  the  plaintifis  adyanoed  their  money  in  good 
fiiith  was  admitted. 

Nor  was  there  error  in  excluding  the  resolution  of  June  27. 
That  transaction  was  after  the  transfer  of  this  note  to  the  plain- 
tifGs,  and  was  res  tnier  alios  acta  that  could  not  affect  the  plaintifft. 

Pursuant  to  the  stipulation,  the  verdict  should  be  set  aside,  and 
judgment  entered  for  the  plaintiflfs  for  $750,  and  interest  from 
January  2d,  1867,  and  costs. 

James  C.  Carter^  for  defendant 

Moses  Starbuck,  the  President,  had  no  authority  to  indorse 
the  note  in  suit  There  is  none  contained  in  the  charter  or  by- 
laws There  is  no  evidence  that  the  President  ever  indorsed,  in 
any  similar  transaction,  on  behalf  of  the  Company ;  and,  thu8| 
no  authority  can  be  derived  by  implication  from  usage.  It  is  an 
indisputable  principle  that  the  President  or  other  officer  of  a 
corporation  has  no  authority  to  do  any  act  for  the  corporation, 
except  so  far  as  he  is  authorized  by  the  charter,  or  some  by-law 
or  resolution  of  the  directors,  or  by  some  established  usage.  {The 
Life  and  Fire  Ins.  Co.  v.  The  Mechanics'  Ins.  Cb.,  7  Wend.,  81.) 

Any  person  taking  mercantile  paper  takes  the  risk  of  the  genu- 
ineness of  every  indorsement,  and  of  the  existence  of  power  to 
indorse,  where  the  indorsement  is  by  an  agent 

n.  The  transfer  of  the  note  in  suit  by  Starbuck  to  the  plain 
ti£b  falls  precisely  within  the  terms  of  the  prohibition  of  the  8th 
section  of  the  regulations  to  prevent  the  insolvency  of  moneyed 
corporations,  and  is,  therefore,  absolutely  void,  and  the  plaintiffii 
are  destitute  of  any  title.  (R  S.,  §  8,  art  1,  tit  2,  part  1,  ch.  18 ; 
id.,  art  8,  tit  2,  part  I,  ch.  18.) 

The  absence  of  the  resolution  is  an  interruption  in  the  chain 
of  legal  title.    The  plaintiffs  rely  upon  legal  title ;  and  he  wbo 
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takes  such  a  title,  takes  it  at  the  peril  of  all  defects.  {Blunt  y. 
Banna^  in  note  to  "  Cleveland's  Banking  Laws,''  p.  7 ;  OiUet  ▼. 
Phittqfa,  S  Kern.,  116.) 

IIL  The  plainti£b  are  not  purchaaers  without  notice,  so  aa  to 
entitle  them  to  the  benefit  of  the  exception. 

It  will  not  be  denied  that  Starbuck,  as  an  officer  of  the  Ccm^ 
pany,  was  a  special  agent,  with  limited  powers,  and  that,  from  the 
necessity  of  the  case,  he  could  not  have,  without  a  resolution,  the 
power  to  transfer  the  note,  and  that  whoever  undertakes  to  deal 
with  such  an  agent  is  charged  with  full  notice  of  the  extent  of 
his  powers,  and  deals  at  his  peril.  {Life  and  Fire  Im.  Oo.  v.  The 
Mxdictnwf  Ins.  Co.,  7  Wend.,  81.) 

IV.  The  defect  in  the  plaintiflfe'  title  cannot  be  cured  by  a  sub- 
sequent ratification  of  the  transfer  by  the  corporation. 
*  1.  The  purpose  of  the  Legislature  in  establishing  the  prohibition 
in  question  was  to  prevent  the  insolvency  of  moneyed  corporations, 
by  limiting  the  amount  of  power  in  the  hands  of  officers  or  agents. 
2.  The  ordinary  rule,  "  cmnis  TatihabUio  mandato  equiparatur,** 
is  inapplicable.  The  application  of  the  rule  in  such  cases  would 
tend  directly  to  frustrate  the  intention  of  the  Legislature,  and 
would,  in  fiict,  require  the  significant  word  "previous"  to  be 
stncken  from  the  statute. 

Y.  But,  in  the  present  case,  the  last  point  is  irrelevant,  for 
there  is  no  evidence  of  ratification. 

1.  It  will  be  conceded  that  the  ratification  must  be  by  the 
Directors ;  that  the  statute  is  not  to  be  so  interpreted  and  applied 
as  to  permit  an  officer  to  ratify  his  own  unauthorized  and  void  act 

2.  The  notion  of  ratification  includes,  first,  knowledge  of  the 
unauthorized  act  of  the  agent;  and,  second,  an  intention  on  the 
part  of  the  principal  to  assent  to  and  confirm  it.  (BuLLXR,  J.,  2 
T.  R,  209,  note ;  Ourings  v.  Oiddwgs,  9  Pet.,  698,  629 ;  Davidson  v. 
Stanley,  2  Man.  &Orang.,  721.)  In  this  case  it  appears  that  the 
Directors  never  knew  of  the  transaction,  and,  of  course,  could 
not  assent  to  it 

YI.  Should  the  Court  be  of  the  opinion  that  the  defendant  is 
not  entitled  to  judgment,  then  there  should  be  a  new  trial,  for 
the  Judge  was  in  error  in  excluding  the  evidence  in  respect  to 
the  rate  of  interest  and  to  the  resolution  of  the  Trustees  of  June 
27, 1866. 
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1.  The  inquiry  as  to  the  rate  of  interest  was  put  in  order  to 
prove  usury.  This  is  pertinent  to  the  question  of  good  faith  in 
the  plaintiff  as  holder.  I  do  not  claim  that  we  had  a  right  to 
prove  usury  as  a  defense :  we  have  not  set  up  usury,  and  do  not 
wish  to  do  so,  but  insist  we  had  a  right  to  prove  that  the  plain- 
tiff took  the  note  on  a  usurious  contract,  as  bearing  on  the  ques- 
tion of  his  good  faith. 

2.  The  excluded  resolution  was  pertinent  to  the  inquiry  whether 
the  Company  ever  ratified  or  assented  to  the  transfer. 

By  the  Coubt— Woodruff,  J.  The  answer  in  this  case 
begins  with  a  denial  that  the  plaintiff  are  the  lawful  owners  and 
holders  of  the  promissory  note  in  question,  and  denies  that  the 
payees  of  the  note  indorsed  the  same  as  alleged  in  the  complain^ 
or  that  the  defendant  is  indebted  to  the  plainti£&  thereon  in  any 
sum  whatever.  If  these  denials  stood  in  the  answer  unqualified 
they  might  perhaps  create  an  issue  which  would  involve  every 
question  of  legality  in  the  plaintiffs'  title  which  the  defendant 
could  raise  by  proof.  The  words  of  the  answer  which  immedi- 
ately follow,  however,  show  that  it  was  not  the  design  of  the 
pleader  nor  is  it  the  true  meaning  of  the  answer  to  take  any 
such  broad  defense ;  they  define  and  limit  the  generality  of  the 
previous  denials,  for  the  sentence  continues,  "but  he  says  that 
the  International  Insurance  Company  mentioned  therein  is  the 
owner  of  the  said  note  and  alone  entitled  to  sue  for  the  recovery 
of  the  same,  inasmuch  as  he  says  the  said  note  was  indorsed  and 
delivered  to  the  plaintiffs  as  a  collateral  security  for  a  loan  of  a 
sum  exceeding  $2,000,  made  by  the  plaintiffs  to  said  Company." 
The  answer  then  states  that  the  amount  of  notes  indorsed  and 
transferred  at  the  same  time  to  the  plaintiffs  exceeded  $7,000,  and 
the  indorsement  and  delivery  of  all  of  them  was  made  without  any 
previous  resolution  of  the  Board  of  Directors  authorizing  the  same 
and  was  null  and  void;  of  all  which  the  plaintiffs  had  notice.  The 
plain  meaning  and  only  true  meaning  of  which  is,  not  that  the  note 
in  question  has  not  been  indorsed  and  delivered  to  the  plaintiffs 
if  that  can  be  done  without  a  previous  resolution  of  the  Board 
of  Directors  of  the  corporation,  but  that  the  plaintiffs  made  a 
loan  to  the  International  Insurance  Company,  the  payees  and 
owners  of  the  note,  of  a  sum  exceeding  $2,000,  and  to  secure 
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the  payment  thereof  the  Company  indorsed  and  delivered  to  the 
plaintiffs  this  and  other  notes  to  an  amount  exceeding  $7,000 ; 
bat  inasmuch  as  that.Company  was  a  moneyed  corporation  and 
no  previous  resolution  of  the  Directors  had  been  passed  autho- 
rizing the  transfer,  the  plaintiffs  acquired  no  title;  and  this  is  I 
think  the  whole  <rf  the  defense.  The  defendant  thus  places  him- 
self on  the  single  point  of  objection  to  the  transfer,  that  there 
was  no  previous  resolution  of  the  Directors  authorizing  the 
indorsement  and  transfer,  but  admits  that  the  indorsement  and 
transfer  were  made. 

Upon  this  state  of  the  pleadings  I  incline  to  the  opinion  that 
unless  it  is  true,  as  a  matter  of  law,  that  a  moneyed  corporation 
cannot  make  a  valid  indorsement  and  transfer  of  notes  exceeding 
in  amount  $1,000  in  any  manner,  unless  a  previous  resolution  of 
the  Board  of  Directors  be  obtained,  then  the  plaintiflfe  were  enti- 
tled to  judgment  on  mere  production  of  the  note  at  the  trial, 
unless  the  defendant  proved  that  the  plaintifis  knew  when  they 
received  the  note  that  no  such  authority  existed,  which  was  not 
attempted.  It  will  hereafter  be  seen  that  such  a  transfer  may  be 
made,  and  that  a  bona  fick  holder  for  value  without  notice  will 
take  a  valid  title  thereby. 

The  plaintiffs  might  upon  the  answer  have  taken  the  fact  of 
indorsement  and  transfer  to  them  as  admitted,  and  confined  the 
inquiry  on  the  trial  to  the  simple  question  whether  there  was 
«uch  a  resolution  of  the  Board  or  whether  they  took  the  note  in 
^pod  faith  without  knowledge  of  the  want  of  such  a  resolu- 
tion. 

But  on  the  trial  and  on  the  argument  of  the  appeal  the  case 
was  conducted  as  if  two  questions  were  open :  First,  whether^ 
independent  of  any  legal  question  growing  out  of  the  want  of  a 
resolution  of  the  Board,  the  note  was  in  truth  duly  indorsed  and 
delivered  to  the  plaintiflfe  ?  and  although  I  think  the  answer  of 
the  defendant  virtually  concedes  this,  it  has  been  the  subject  of 
discussion,  and  in  my  opinion  that  discussion  and  the  proo& 
clearly  show  that  if  the  question  be  an  open  one  upon  the  plead- 
ings, it  must  be  answered  in  the  plaintiffs'  favor.  And  second, 
in  the  absence  of  any  resolution  of  the  Board,  did  the  plaintiffs 
acquire  a  good  title  to  the  note  by  virtue  of  the  indorsement  and 
delivery  to  them,  notwithstanding  the  statute  relied  upon  by  the 
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defendant  which  prohibits  a  conveyance,  assignment  or  transfer 
of  any  of  the  effects  of  a  moneyed  corporation  exceeding  in 
Talue  $1,000  without  such  previous  resolution? 

1.  The  note  in  suit  is  a  valid  note ;  to  that  the  defendant  has 
no  defense ;  it  was  proved  to  have  been  given  to  the  Interna- 
tjonal  Insurance  Company  for  premiums  in  advance ;  the  Com- 
pany had  power,  by  its  charter,  to  receive  sucl;^  notes,  and  when 
received  they  became  the  property  of  the  Company,  assignable 
and  transferable  as  its  own  property  for  any  lawful  purpose 
within  the  proper  scope  of  its  business.  The  eleventh  section 
of  its  charter  authorized  it  to  negotiate  such  notes  in  the  course 
of  its  business,  and  the  fourth  section  plainly  contemplated  that 
U  would  do  so.  (Jiaws  of  1844,  ch.  166,  p.  229;  id.,  1865, 
ch.  296|  p.  606.)  The  note  was  indorsed  and  delivered  to  the 
pjaintii&  prior  to  the  27th  of  June,  1866,  as  collateral  security 
fox  a  loan  made  to  tlie  Company,  and  the  money  was  received 
by  the  Company  and  applied  to  its  ordinary  business,  the  pay- 
ment of  losses,  expenses,  kc 

There  was  no  want  of  power  in  the  Company  to  raise  roonej 
for.  such  purposes,  and  therefore  there  was  no  illegality  in  this 
respect  in  the  transfer.  {Bank  of  Genesee  v.  Patchin  Bank,  13  N. 
y.  R,  [8  Keru.,]  809 ;  19  id.,  812 ;  Marvine  v.  Hymen,  12  id.,  [2 
Kern.,]  228;  Ckntral  Bank  BroMyn  v.  Lang,  IBqbw.,  202]  Hot- 
brook  V.  Basseitj  decided  in  this  Court  July  9th  instant)  ^ 

On  the  27th  June,.  1856,  the  amount  of  the  loan  by  the  plain* 
tiffis  was  reduced  to  $2,800,  and  to  that  amount  the  loan  was 
continued,  and  the  same  notes  remained  in  the  plaintiff  ^s  hands 
as  security,  and  the  loan  has  not  been  repaid.  It  would  be  diflBi- 
pult.to  suggest  any  ground  upon  which  the  Company  could  in 
equity  defeat  the  plainti£&'  title  even  if  the  formal  indorsement 
was  defective  (unless  the  statute  to  be  presently  noticed  invali- 
dates the  tranter.) 

But  the  note  when  transferred  to  the  plaintifis  was  indorsed  to 
them  by  formal  indorsement  for  the  Company,  signed  by  Moses 
Starbuck,  their  President 

This  indorsement  was  abundantly  shown  to  have  been  made  in 
conformity  with  the  usual  course  of  business  of  the  Company, 
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aooording  to  its  uniform  habit  and  usage.  That  it  was  the  way 
in  which  all  their  business  was  done. 

This  was  j:>rma/ic<(e  sufficient  authority  for  the  transfer,  and 
the  plaiQlif&  had  a  right  to  relj  upon  it,  and  the  Company  hav- 
ing received  the  money  and  used  it  in  their  business^  it  was  pre- 
sumptively so  far  sanctioned  and  affirmed  that  unless  it  was 
invalid  by  the  statute  the  plaintifT,  as  between  him  and  the  Com- 
pany, is  entitled  to  collect  it.  Nor  does  it  appear  that  the 
Company  have  ever  denied  the  validity  of  the  transfer  or  sought 
to  disaffirm  it 

So  Ceu*  as  the  plaintiff'  title  depends  upon  the  authority  of  the 
President  to  indorse  (irrespective  of  the  statute)  it  is  sufficient^ 
and  in  that  respect  is  plainly  distinguishable  from  the  Marine 
Bank  Y.  Clements  in  this  Court  where  no  authority  was  proved.^ 
The  uniform  usage  of  the  Company  was  authority  enough,  as 
to  bona  fide  takers  of  their  negotiable  paper  for  value  in  the  usual 
course  of  business. 

2.  But  the  defendant  insists  that  inasmuch  as  the  amount  of 
notes  transferred  as  security  exceeded  $1,000,  the  transfer  is  ille» 
gal  and  void  because  it  was  not  authorized  by  a  resolution  of  the 
Board  of  Directors,  and  is  therefore  subject  to  the  prohibition  of 
Ae  eighth  section  of  the  aet  to  prevent  the  insolvency  of  moneyed 
oorporatioos.  (Sec.  8  of  art  1,  title  2,  ch.  18,  part  I  of  th* 
Beviaed  Statutes.) 

There  was  no  evidence  whatever  that  the  plaintiffs  had  any 
notice  that  no  such  resolution  had  been  passed.  Not  only  so,  ii 
was  admitted  on  the  trial  as  a  part.of  the  Case  that  the  plaintiffs 
advanced  the  money  in  good  faith  when  they  took  the  note,  and 
had  no  such  notice.  It  has  been  repeatedly  held  in  this  Court 
that  one  who  receives  a  transfer  from  such  a  corpomtion  in  the 
usual  coarse  of  business  in  good  &ith,  and  advances  his  money 
in  reliance  upon  an  indorsement  made  in  due  and  proper  form, 
in  the  manner  the  corporation  is  in  the  habit  of  indorsing  and 
transferring  its  notes  for  the  purposes  of  its  business,  without  any 
notice  that  there  has  been  no  such  resolution,  is  a  Jxmafide  holder 
for  value,  and  is  within  the  saving  annexed  to  the  section  referred 
to,  and  is  not  to  be  affected  by  the  want  of  such  a  resolution. 

>SBoiw.,  600. 
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{Brouioer  v.  Earbeck,  1  Duer,  114 ;  5  Seld.,  589 ;  Howland  ▼. 
Meyer,  2  Sand.,  180 ;  8  Comst,  290,  and  cases  next  below  cited.) 

The  note  was  therefore  transferred  by  due  authority  as  between 
the  Company  and  the  plaintiffs,  when  so  indorsed  by  its  proper 
officer,  the  President,  and  there  is  nothing  in  the  statute  referred 
to  which  invalidates  the  transfer,  the  plaintiffs  having  received 
the  note  for  value,  in  good  faith,  without  notice.  {Central  Bank  of 
Brooklyn  v.  Lang,  1  Bosw.,  202;  The  Marine  Bank  v.  Clementsin, 
this  Court,  November,  1858 ;  Ogden  v.  Andre  and  Ogdea  v.  Bay- 
mond,  April,  1859 ;  *  Royt  v.  Thompson,  1  Seld.,  883.) 

It  is  therefore  unnecessary  to  consider  the  effect  of  the  resolu- 
tion of  May  8d,  1852,  or  of  the  first  section  of  the  by-laws  of 
December  8d,  1845,  which  it  is  claimed  are  sufficient  to  warrant 
the  transfer  upon  broader  grounds.  (See  a  similar  by-law  con- 
strued in  Howland  v.  Meyer,  ubi  supra.) 

3.  The  question,  what  was  the  rate  of  interest  on  the  loan  made 
to  the  Company  on  the  notes,  was  properly  excluded.  It  was 
not  alleged  in  the  answer  that  the  transfer  was  usurious,  and 
therefore  evidence  to  invalidate  it  on  that  ground  was  not  admis- 
sible. {McKyring  v.  BuU,  16  N.  Y.  R,  297.) 

In  no  other  aspect  was  it  material  what  was  the  rate  of  inte- 
rest If  the  transfer  was  not  invalid  because  of  usury  it  would 
not  have  made  the  plaintiffs  any  less  bona  fide  holders  for  value 
had  it  been  shown  that  more  than  seven  per  cent  per  annum  was 
reserved  upon  the  loan.  The  transaction  was  not  either  by  the 
answer,  on  the  trial,  or  on  the  argument  of  the  appeal,  claimed  to 
be  invalid  by  reason  of  usury.  If  such  a  claim  had  been  made, 
it  is  at  least  doubtful  whether  the  statute  which  prohibits  a  corpo- 
ration from  interposing  usury  as  a  defense,  has  not  operated  to 
render  transactions  with  corporations  valid  which  but  for  the 
statute  would  be  usurious  and  void,  and  not  only  valid  as  against 
the  corporations  but  so  that  third  persons  cannot  allege  usury  of 
such  a  transaction  and  claim  that  it  confers  no  title  upon  the 
lender.  Be  this  as  itTmay,  we  do  not  p3rceive  that  the  question 
of  good  faith  could  in  the  present  case  have  been  affected  by  any 
proof  on  the  subject.  If  corporations  cannot  interpose  the 
defense  of  usury  and  there  is  no  fraud  practised,  there  is  no  proof 

>  Since  reported,  8  Boew.,  600, 4  Id.,  685,  and  an/<,  p.  16. 
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of  bad  &ith  ia  merelj  showing  that  the  lender  reserved  and  the 
corporation  agreed  to  pay  more  than  seven  per  cent  interest. 
Besides,  in  the  case  now  before  as,  it  being  clearly  proved  that  the 
note  was  valid  in  the  hands  of  the  Company,  it  is  quite  plain,  we 
think,  that  the  defendant  coald  not  set  up  usury  between  the 
corporation  and  the  plaintiff.  Whatever  may  be  the  rule  where 
the  defendant  has  a  defense  good  against  the  note  in  the  hands  of 
the  Company,  if  in  truth  he  has  no  such  defense  he  cannot  refuse 
to  pay  and  defeat  the  plainti£&'  action  by  proof  which  the  Com- 
pany oould  not  be  permitted  to  give  in  assertion  of  a  title  to 
reclaim  the  note.  The  plaintiffs'  title  being  good  as  against  the 
Company,  and  the  defendant  having;  no  defense  to  the  note,  the 
p]ainti£&'  title  is  good  as  to  him.  (Laws  of  1850,  chap.  172,  §  I, 
p.  3S4;  3  R  S.,  5th  ed.,  p.  75.) 

4.  The  resolution  of  June  27, 1856,  suspending  Starbuck  from 
exercising  the  "  functions  "  of  President,  was  properly  excluded 
for  several  reasons.'  The  note  had  been  transferred  to  the  plain- 
tife  previoas  to  that  time  as  security  for  the  loan,  and  the  subse- 
quent suspension  of  Starbuck  could  not  affect  their  title.  The 
e(Hitinaance  of  the  loan  by  way  of  renewal  of  a  portion  thereof 
did  continue  to  plaintiff  the  title  originally  acquired.  That  was 
good  until  the  whole  loan  was  paid  off.  Besides,  the  renewal  was 
negotiated  and  agreed  to  by  Ogden,  the  Vice-President,  who  by 
the  very  resolution  was  authorized  to  discharge  the  duties  of 
President  And,  finally,  the  plaintiffs  had  no  notice  of  the  reso- 
lution and  could  not  therefore  be  affected  by  it. 

No  evidence  having  been  improperly  received  or  rejected ;  it 
having  been  conceded  on  the  trial  that  there  is  no  question  of 
Act  which  should  have  been  submitted  to  the  jury;  and  we 
being  of  opinion  that  upon  the  facts  proved  the  plaintif&  were 
entitled  to  recover,  the  verdict  should  be  set  aside  and  judgment 
entered  for  the  plaintiflb  for  the  amount  of  the  note  and  interest 
with  costs,  in  accordance  with  the  stipulation  made  at  the  trial. 

Ordered  accordingly. 

Bosw.— Vol.  V.  29 
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Peck,  PlaintiflF  and  Respondent,  v.  The  New  York  and  Liver- 
pool United  States  Mail  Steamship  Company,  Defendant 
and  Appellant 

1.  A  cause  of  action  for  extra  work  and  materials  alleged  to  hare  been  done 
and  itrmisbed  in  enlarging  the  cifepacitj  of  and  completing  a  Tessel,  origi- 
naUy  contracted  to  be  built  for  an  agreed  sum,  where  no  time  of  payment 
for  auch  extra  work  is  stipulated,  aociues  when  sueh  extra  work  has  foeea 
oompleted. 

2.  The  presentation  of  a  bill,  containing  items  of  alleged  extra  work,  within 
six  years  before  suit  brought,  and  the  payment  of  such  bill,  with  the  excep- 
tion of  one  item,  the  accuracy  of  which  and  liability  for  which  is  promptly 
denied,  will  not  prevent  the  statute  baning  all  right  of  acdon  for  such  item 
at  the  end  of  six  yean  from  the  time  when  the  alleged  serrioe  was  fidlj 
performed. 

8.  The  items  of  debit  for  the  contract  price  of  the  vessel,  and  for  extra  work 
alleged  to  have  been  done,  and  of  credits  for  payments  made,  do  not  make 
a  case  of  "  reciprocal  demands,"  within  the  meaning  of  section  95  of  the 
Code. 

4«  To  make  payments  on  Itceount  of  extra  work  done  save  all  items  of  wotk 
aeUially  done  from  the  operation  o[  the  sUtute,  such  payments  must  have 
been  made  generally  on  account,  so  that  they  may  be  properly  apidied,  aa 
well  on  account  of  the  work  which  is  the  subject  of  the  action  as  of  that 
the  liability  for  which  does  not  subsequently  become  a  matter  of  dispute. 
Btit  payments  made  on  account,  accompanied  with  a  denial  of  any  liability 
and  refusal  to  pay  for  a  partionkr  item,  do  not  operate  to  [Mevent  the  run- 
ning of  the  statute  as  to  that  item. 

(Before  Hoftmah,  Woodruff  and  Fibrsbpomt,  J.  J.) 
Heard,  May  10;  decided,  July  28th,  1859. 

This  is  an  appeal  by  the  New  York  and  Liverpool  United 
States  Mail  Steamship  Company,  the  defendant,  from  a  judgment 
against  it  in  favor  of  Zachary  Peck,  the  plaintiff,  for  $14,287.17, 
entered  March  4,  1868,  on  the  fepovt  of  Hon.  William  Kent^  as 
Bfferee. 

The  action  was  commenced  on  tKe  2d  of  February,  1856,  by 
the  plaintiff  as  general  assignee  of  William  H.  Brown,  (under  an 
assignment  alleged  to  have  been  made  and  to  be  dated  October 
24,  1865,)  to  recover  $25,639.76  for  extra  work  and  materials 
alleged  to  have  been  done  and  furnished  by  Brown  in  completing 
the  steamer  Atlant:c,  "  from  on  or  about  the  Ist  of  May,  1848,  to 
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on  or  aboat  the  8th  of  March,  1860 ;"  and  also  the  further  sum 
of  $10,160.69  for  extra  work  and  materials  done  and  furnished 
in  oompleting  the  steamer  Arctic,  from  about  the  8th  of  Maj, 
1850,  to  on  or  about  the  8th  of  Maroh,  1861,  The  answer  puts 
at  issue  all  the  allegations  of  the  complaint,  pleads  payment  in  full 
for  all  extra  work  done,  and  the  statute  of  limitations  *'  to  so  much 
of  the  plaintiff's  demand  as  relates  to  the  said  steamer  Atlantic." 

When  the  testimony  was  concluded,  the  plaintiff  admitted  that 
it  was  "  proved  that  all  the  items  specified  in  the  bill  of  particu- 
larsof  the  plaintiff's  demand  had  been  paid  prior  to  the  com- 
mencement  of  this  action,  except  that  specified  in  the  said  bill  of 
particulars,  as  extra  tonnage  of  ship  (Atlantic)  more  than  con- 
tract, $9,478.68."  The  plaintiff  claimed  to  recover  this  sunii 
with  interest  from  the  1st  of  April,  1861. 

The  Eeferce,  by  a  report  dated  February  22,  1858,  reported 
in  fiivor  of  the  plaintiff,,  allowing  said  item  and  interest  thereon 
to  the  amount  in  the  aggregate  of  $14,050.63,  and  therein  stated 
his  conclusions  of  fact  and  of  law  as  follows,  viz. : 

"  1st  That  the  work  for  which  the  said  charge  for  enlarge- 
ment of  the  said  ship  Atlantic  was  made,  was  fully  proved  to 
have  been  performed,  and  that  such  charge  was  made  according 
to  the  usual  mode  of  calculating  for  such  work,  and  there  was 
no  contradictory  evidence  upon  this  point 

"2d.  That  the  said  William  H.  Brown  built  the  steamships 
Atlantic  and  Arctic  for  what  is  usually  called  the  '  Collins'  line ; 
that  the  act  of  incorporation  of  'The  New  York  and  Liverpool 
United  States  Mail  Steamship  Company'  was  passed  April  11th, 
1849.  That  the  building  of  the  said  ship  Atlantic  was  com- 
menced sometime  in  the  year  1848,  and  of  the  Arctic  soon  after> 
wards,  but  both  the  said  ships  passed  into  the  possession  of  the 
said  Company  on  the  formation  thereof,  and  were  built  under 
the  sole  direction  of  £.  K.  Collins,  who  has  continued  the. agent 
of  the  said  Company  up  to  the  present  time. 

''  3d.  That  large  amounts  became  due  to  the  said  William  H. 
Brown  for  extra  work  on  the  said  ships,  and  that  in  March,  1851, 
bills  or  accounts  for^the  said  extra  work,  including  the  item  in 
question,  were  rendered  by  the  said  Brown  to  the  said  defendant, 
or  to  its  agent,  £.  K.  Collins;  that  on  the  rendering  of  the  said 
aooounts  as  aforesaid,  the  Secretary  of  the.  said  Company,  in  the 
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oi&ce  of  the  said  agent,  undertook  to  adjust  the  same  with  the 
said  Brown  ;  that  the  whole  of  the  said  bills  were  allowed,  with 
the  exception  of  the  item  in  question,  which  was  disputed,  and 
one  other  item  for  the  Atlantic  which  appeared  to  be  included  in 
the  contract. 

"  4th.  That  there  was  a  large  running  account  between  the 
said  William  H.  Brown  and  the  said  E.  K.  Collins,  (as  agent  of 
the  said  Company,)  coming  down  to  March,  1861,  and  the  receipts 
given  b}'  the  said  Brown  to  the  said  Company  for  the  said  extra 
work,  (and  which  were  produced  by  the  defendant,)  stated  that  it 
was  *  on  account  of  extra  work,*  but  there  was  no  receipt  in  full, 
and  it  was  admitted  on  the  part  of  the  defendant'that  the  item  in 
question  had  not  been  paid  for ;  and  it  was  admitted  on  the  part  of 
the  plaintiff  that  all  the  other  extra  work  had  been  paid  for ;  and 
I  think  it  right  to  infer,  and  I  do  conclude,  that  the  item  in  ques- 
tion was,  at  the  adjustment  aforesaid,  reserved  for  further  con- 
sideration, and  being  now  proved  and  admitted  not  to  have  been 
paid,  must  be  allowed,  unless  there  are  other  grounds  for  reject- 
ing it. 

"  5th.  It  was  urged  on  the  part  of  the  defendant  that  they  were  not 
liable,  because  this  particular  item  of  work  must  have  been  done 
before  the  said  Company  was  organized.  But  I  think  it  evident, 
and  so  conclude,  that  the  Company,  so  soon  as  it  was  organized 
under  the  act  of  incorporation,  recognized  the  previous  acts  of 
their  agent,  Mr.  Collins,  and  assumed  the  debts  and  liabilities  he 
had  incurred  in  respect  to  these  ships ;  and  this  view  of  the  case 
is  confirmed  by  the  fact  that  the  Company  paid  all  the  other  items 
in  the  said  bills  for  work  done  as  well  before  as  after  this  pai^ 
ticular  item. 

"'6th.  It  was  also  urged  that  this  claim  was  barred  by  the  sta- 
tute of  limitations.  I  do  not  think  this  defense  can  prevail,  as  I 
find  as  a  fact  that  the  item  in  question  was  part  of  a  long  run- 
ning mutual  account  between  the  said  Brown  and  the  said  Com- 
pany, (by  their  agent,  Mr.  Collins,)  i-eaching  into  March,  1851, 
whereas  the  suit  was  commenced  on  the  2d  of  Fcbruarv,  1856, 
less  than  five  years. 

"  It  appeared,  moreover,  from  the  evidence  of  Mr.  Youle,  (a 
witness  for  the  defendant,)  and  i  so  find,  that  the  bills  were  ren- 
dered in  March  ^or  April,  1851,  and  that  he  and  Brown  then  went 
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into  an  adjustment,  from  which  it  would  be  fair  to  infer,  and  I 
so  conclude,  that  that  was  the  proper  time  for  the  presentation 
of  the  bills;  but  without  this  consideration,  I  think,  for  the  rea- 
sons above  stated,  the  statute  of  limitations  cannot  apply. 

"All  which  is  respectfully  submitted." 

The  defendant  duly  excepted  to  the  several  conclusions  of  the 
Beferee.  The  references  in  the  points  and  in  the  opinion  of  the 
Court,  to  the  evidence,  present  so  much  of  it  as  it  is  important 
should  be  stated,  in  order  to  understand  the  principle  decided. 

The  present  appeal  is  from  the  judgment  entered  on  the  report 
of  the  Beferee. 

J.  N.  Whiting^  for  defendant,  (appellant) 

The  daim  for  enlarging  the  Atlantic,  viz.,  $9,478.68,  is  barred 
by  the  statute  of  limitations. 

Cause  of  action  accrued  when  the  hull  was  made  one  foot 
deeper  and  six  or  seven  feet  longer.  By  plaintiff's  showing,  this 
work  formed  part  of  the  contract,  and  is  estimated  in  the  same 
way.  The  contract  establishes  when  and  how  the  indebtedness 
accrued. 

The  frame  was  erected  by  22d  May,  1848.  All  tiie  deck 
plank  laid  18th  September,  1848.  2d  February,  1849,  ship  was 
launched.  The  hull  was  then  completed.  The  keel  of  the  Arctic 
had  been  laid  and  paid  for  as  early  as  the  2d  May,  1849. 

The  ship  was  then  at  the  wharf  of  the  Novelty  Iron  Works, 
leceiving  her  engines.  There  has  been  no  act  by  the  New  York 
and  Liverpool  United  States  Mail  Steamship  Company  to  prevent 
the  statute  from  attaching. 

1.  No  promise  in  writing. 

2-  No  payment  on  account  of  this  item,  but  the  reverse. 

8.  This  item  was  disputed  by  Collins. 

4.  No  evidence  of  its  having  been  acknowledged  or  adopted  by 
Mr.  Collins. 

5.  No  mutual  account.  No  account  whatever  between  the 
plaintiff  and  the  defendant. 

Nor  between  William  H.  Brown  and  the  defendant 
To  constitute  a  mutual  account,  there  must  be  reciprocal  de- 
mands. (Code,  §  95 ;  1  Sandf.  S.  C.  R,  220 ;  4  id.,  312 ;  4  Kern., 
225.) 
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There  was  not  even  aa  open,  running  mutual  account  between 
Brown  and  E.  K.  Collins,  embracing  the  items  in  question. 

The  account  current  contained  no  such  item :  it  simply  relates 
to  pecuniary  dealings  generally  between  the  parties. 

The  bills  rendered  by  Brown,  (of  which  copies  are  in  evidence,) 
contain  no  running  or  mutual  accounts. 

The  books  of  account  in  evidence  on  the  part  of  plaintiff  con- 
tain items  on  one  side  only — ^not  mutual  accounts. 

The  allegation  of  the  complaint  is,  that  the  defendant  became 
a  debtor  for  extra  work,  &c.,  on  the  Atlantic,  from  the  1st  day 
of  May,  1848,  to  the  8th  of  March,  1850.  The  precise  time  at 
which  the  indebtedness  accrued  is  not  fixed.  By  the  evidence, 
it  appears  that  the  launch  of  the  Atlantic  was  in  the  year  1849. 
And  the  extra  work  was  among  the  earliest  work  done  upon  ber. 

By  the  complaint  itself,  therefore,  as  explained  by  the  proof,  it 
appears  that  the  cause  of  action  as  to  the  Atlantic  accru^  more 
than  six  years  before  this  suit  was  commenced. 

The  accounts  were  not  between  the  defendant  and  Brown,  but 
between  Collins  and  Brown,  and  contoined  entries  of  notes  and 
credit  lent,  with  which  the  defendant  had  nothing  to  do. 

The  action  is  not  '^  brought  to  recover  a  balance  of  a  mutual, 
open  and  current  account,  where  there  have  been  reciprocal 
demands  between  the  parties."  Under  the  facts  of  this  case,  the 
claim  or  theory  of  a  "balance  of  accounts"  is  an  afterthought^ 
and  is  wholly  unsustained. 

Oerardus  Clark,  for  plaintiff,  (respondent) 

The  claim  or  demand  for  which  the  judgment  in  this  action 
was  recovered  was  part  of  a  large  account  of  William  H.  Brown, 
the  assignor  of  the  plaintiff,  against  the  defendant,  for  extra  work 
on  the  steamship  Atlantic,  of  which  he  was  the  builder. 

The  ship  was  built  by  contract;  and  it  appeared  on  the  trial 
that  all  the  account  was  paid  by  the  defendants  in  March  or 
April,  1851,  except  the  item  for  the  enlargement  of  the  vessel. 
That  item  was  disputed  at  the  time,  and  left  unsettled. 
.  I.  The  enlargement  of  the  ship  Atlantic,  by  order  of  E.  K. 
Clollins,  the  agent  of  the  Company,  was  fully  proved  by  the  witness 
(Jennings,)  and  that  Collins  promised  that  it  should  be  paid  for. 
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That  GoUins  had  the  entire  control,  as  agent  of  the  Componji 
to  build  the  ship  as  he  pleased,  is  proved  by  Yoole,  the  Secretary 
of  the  Company,  who  was  their  witness  ou  the  trial 

The  &ct  of  the  enlargement  was  also  proved  by  the  register 
of  the  ship,  showingthat  she  was.  ^. .feet  deeper  And... .feet 
longer  than  the  contract  called  for.  The  mode  of  calculating  the 
price  or  cost  of  such  enlaigement  is  also  proved  by  the  witness 
Jennings. 

U.  Althoogh  the  evidence  of  the  witness  Jennings  as  to  the 
directions  given  by  Collins  as  to  the  enlargement,  and  as  to  his 
promise  to  pay  for  it,  refers  to  the  deepening  of  the  vessel  only, 
yet  he  proves  that  she  was  increased  iu  length  also ;  and  it  must 
be  presumed  that  such  increase  was  by  direction  of  Collins,  as 
the  ship  was  built  under  his  supervision,  and  he,  moreover,  had  a 
saperintendent  constantly  there.  Probably  the  increase  of  depth 
rendered  necessary  the  increase  of  length. 

m  The  objection  urged  by  the  defendants,  that  they  are  not 
Sable  because  they  were  not  organized  under  the  act  of  incorpo- 
ration at  the  time  the  work  was  done,  cannot  be  sustained; 

1.  It  nowhere  appears  that  the  particular  work  in  controversy 
was  done  prior  to  the  incorporation.  The  account  rendered  for 
this  and  other  work  is  dated  March,  1861. 

2.  All  the  evidence  show^  that  the  several  individuals  whose 
names  are  subscribed  to  the  contract,  with  others  perhaps,  had 
projected  a  Steamship  Company,  (usually  called  the  Collins  line,) 
as  early  as  the  year  1847,  and  had  probably  applied  for  an  act 
of  incorporation  in  1848 :  they  were  actually  incorporated  early 
in  1849.  The  ship  was  commenced  in  1848,  and  was  probably 
finished  in  1850  or  1851 ;  and,  on  being  finished,  passed  into  the 
possession  of  the  defendants. 

S.  Collins  acted  as  their  agent  from  the  time  the  Company  was 
projected  until  its  final  explosion ;  -and  the  defendants  adopted 
Us  acts,  recognized  their  liability  therefor,  received  the  ships,. 
assomed  the  contracts  for  building  the  same,  and  paid  the  bills 
which  he  had  contracted  on  account  thereof — even  the  bills  for 
work  done  before  the  date  of  the  item  in  controversy. 

4.  Youle,  the  witness  for  the  defendants,  and  their  Secretary 
during  the  whole  period  of  their  operations,  states  that  these  bills 
lor  extra  work  were  presented  in  1850  or  1851,  and  that  they 
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were  settled  in  April,  1851,  (except  the  item  in  controyersy ;) 
thereby  showing  that  the  Company  (which  had  been  incorporated 
in  1849)  recognized  their  liability  for  the  work  done  on  this  ship. 
They  ratified  the  acts  of  their  agent,  Collins.  Ratifications  may 
be  presumed  from  the  acts  or  omissions  of  the  principal,  {Dela- 
fields.  State  of  Illinois^  26  Wend.,  192;)  and  ratification  relates 
back  to  the  time  of  the  original  transaction,  {Lawrence  r.  TayioTj 
6  Hill,  107 ;)  and  a  subsequent  ratification  is  equivalent  to  an 
original  authority,  (id.,  187 ;)  and  a  ratification  of  a  part  of  the 
transaction  is  an  affirmation  of  the  whole,  (id.) 

IV.  The  only  other  ground  of  defense  urged  on  the  trial  was 
the  statute  of  limitations ;  which,  for  the  reasons  stated  by  the 
Referee  in  his  report,  cannot  prevail  in  this  case. 

1.  If  there  was  no*  other  reason  for  the  statute  not  applying  in 
this  case,  the  defendant's  own  account  produced  on  the  trial  is 
sufficient  to  deprive  them  of  this  ground  of  defense — showing 
that  there  were  mutual  accounts  between  the  parties  to  a  large 
amount,  and  extending  to  June,  1851.  The  suit  was  commenced 
in  1856.  {Thicker  v.  Ives,  6  Cow.,  198 ;  Kimball  v.  Brown,  7  Wend., 
822;  Ckamberlin  v.  Guyler,  9  id.,  126;  Sidcles  y.  Mather,  20  id., 
72 ;  Oatiing  v.  Shoulding,  6  T.  R.,  189.) 

The  bills  (including  the  item  in  question)  were  rendered  in 
March  or  April,  1851.  It  is  to  be  presumed  that  they  were  ren- 
dered as  soon  as  the  party  had  a  right  to  render  them,  or  as  soon 
as  the  period  of  credit  expired ;  and,  until  then,  no  suit  could  be 
commenced ;  and  this  is  the  true  test  bs  to  the  time  when  the 
statute  begins  to  run.  (2  Parsons  on  Con.,  870,  last  ed.)  The  excep- 
tions taken  by  the  defendants  to  the  rulings  of  the  Referee  and  to 
his  report  are  not  tenable,  and  the  judgment  entered  upon  the 
report  should  be  affirmed. 

By  the  Court— Hoffman,  J.  The  first  and  important  ques- 
tion raised  for  consideration  is  the  application  of  the  statute  of 
limitations,  which  is  set  up  in  the  answer  as  a  bar  to  the  action. 

By  the  2d  of  May,  1849,  the  work  for  which  the  present  claim 
is  made  was  fully  performed.  The  demand  consists  of  one  sepa- 
rate, independent  item,  made  up  on  the  elements  of  the  contract 
price,  the  contract  depth  and  length,  and  the  increase  of  the  lat- 
ter by  a  new  agreement 
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The  action  to  recover  this  amount  was  commenced  on  the  2d 
<rf  February,  1866. 

When  this  account  or  item  was  entered  on  the  books  of  the 
plaintiff's  assignor  does  nbt  appear.  It  is  not  shown,  and  it  is 
not  probable,  that  the  details  of  the  item  in  question  were  entered 
as  the  work  was  done.  Probably  one  general  charge  for  the 
whole  amount  was  made  at  one  time.  This  account  of  Wm.  H. 
Brown  was  simply  of  his  charges  for  work  done  and  materials 
supplied,  without  any  credit  or  item  for  moneys  or  notes  paid  in 
liquidation,  from  time  to  time. 

The  account  kept  by  Collins  embraces  an  account  of  moneys 
and  notes  lent  by  him  to  Brown  for  his  accommodation  from 
1848  to  1851,  and  of  Brown's  repayment  of  such  advances  in 
money  or  notes.  In  this  account  are  also  contained  the  succes- 
sive payments  made  by  Collins  on  the  contract  price  of  the  ves- 
sels, and  a  credit  to  Brown  of  such  contract  price,  and  also  for 
the  value  of  the  extra  work  and  supplies,  which  Collins  allowed, 
he  refusing  to  admit  the  item  in  question.  The  final  entries, 
adjusting  this  account  and  closing  it,  are  made  on  the  8d  of  June, 
1851,  a  small  credit  being  given ;  the  sum  of  $5,000  received 
from  Brown  in  cash,  and  a  balance  to  charges,  closing  the  ac- 
count, of  $163.89. 

The  analysis  of  this  account  shows,  that  a  balance  was  arrived 
at  in  May,  or  as  of  May  21,  1851,  of  $6,486.96  against  Brown, 
and  that  it  was  liquidated  on  the  3d  of  June,  1851,  in  the  man- 
ner above  stated. 

I  do  not  find  that  Collins  had  authority  even  from  the  Trus- 
tees, parties  to  the  contracts,  to  make  the  loans  and  advances  he 
did  make,  so  that,  had  Brown  failed  in  repayment,  the  loss  would 
have  fallen  on  them.  Still  less  do  I  find  anything  to  warrant 
this  part  of  the  account  to  be  stated  as  with  the  defendants.  I 
do  find  that  the  defendants  have  recognized  a  liability  for  the 
contract  price.  Two  of  the  payments  on  account  of  the  Arctic 
are  expressed  to  have  been  received  from  the  defendants,  viz., 
May  2(1  and  May  29th,  1850 ;  and  the  sums  for  extras,  which 
Collins  allowed  to  Brown,  have  been  allowed  to  the  former  in 
his  account  with  the  defendants,  and  nothing  more. 

So  it  appears  to  me,  we  are  authorized  to  break  up  this  account 
into  two  parts,  the  one  properly  against  the  defendants  acting 
Bosw.— Vol.  V.  30 
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through  Collins  as  their  agent;  the  other  personal  with  Collins 
being  exclusively  between  him  and  Brown. 

And  thus  we  find  that^  upon  an  account  of  the  defendants  with 
Brown  for  contract  price,  for  extras  admitted,  for  payments  on 
account  of  both,  and  premiums  paid  for  him  which  he  was 
bound  to  pay.  Brown  was  found  indebted  in  May,  1861,  in  the 
sum  of  $2,646.87,  and  so  much  of  the  cash  payment  of  $5,000 
on  the  Sd  of  June  as  was  necessary  discharged  this  balance. 
The  residue  and  the  small  credit  paid  Collins  individually,  the 
balance  owing  to  him. 

When,  in  March,  1851,  Collins  examined  and  adjusted,  as 
stated,  the  bills  for  extras,  he  rejected  the  demand  in  question, 
and  Brown,  in  June,  1851,  pays  him  $5,000,  which,  in  point  of 
fiict,  discharged  a  balance  of  all  transactions  between  them,  as 
Collins  claimed. 

When  did  the  statute  of  limitations  begin  to  run  7  Was  it 
from  the  date  of  the  rendering  of  the  accounts  and  allowance  by 
Collins  of  the  principal  part  and  rejection  of  this  item,  or  frona 
the  time  when,  by  the  full  performance  of  the  work,  a  cause  of 
action,  did  in  itself,  undoubtedly  arise,  viz.,  on  or  before  the  2d 
of  May,  1849? 

The  caus^  of  action  arises  when  and  as  soon  as  the  party  has 
a  right  to  apply  to  the  proper  tribunals  for  relief.  (Angell  on 
Limitations,  41,  and  cases ;  The  East  India  Co,  v.  Oditdnim  Pcml^ 
7  Moor  Privy  Council  Cases,  85,  14  Jur.,  258;  Batiley  v.  Faulk- 
ner, 8  Bam.  &  Aid.,  288.) 

In  this  case,  Collins  having  directed  the  specific  extra  work  for 
which  the  action  is  brought,  and  nothing  being  agreed  upon  as 
to  price  or  time  of  payments,  there  was  a  right  to  demand  pay- 
ment vested  in  Brown  when  the  work  was  performed,  and  an 
implied  undertaking  in  Collins  to  pay  the  value. 

The  Code  (§  73)  has  repealed  the  Revised  Statutes  as  to  the 
limitation  of  actions,  and  prescribed  the  rules  which  must  govern 
the  present  case.  In  strictness  it  is  the  Code  as  in  force  in  April 
1849,  by  the  amendments  of  that  date.  The  provisions  which 
bear  upon  the  question  are  however  identical. 

By  sections  76  and  91,  an  action  upon  a  contract,  obligation  or 
liability,  express -or  implied,  must  be  commenced  within  six  years 
after  the  cause  of  action  shall  have  accrued. 
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By  flection  96,  in  an  action  brought  t^  recover  the  balance  doe 
upcm  a  mataal,  open  and  current  account,  where  there  have  been 
reciprocal  demands  between  the  parties,  the  cause  of  action  shall 
be  deemed  to  have  accrued  from  the  time  of  the  last  item  proved 
in  the  account  on  either  side. 

And  by  section  110,  no  acknowledgment  or  promise  shall  be 
safficient  evidence  of  a  new  or  continuing  contract,  whereby  to 
take  the  case  out  of  the  operation  of  this  title,  unless  the  same  be 
coDtained  in  some  writing  signed  by  the  party,  to  be  charged 
thereby ;  but  this  section  shall  not  alter  the  effect  of  any  pay* 
ment  of  principal  or  interest 

It  may  first  be  noticed  that  this  last  section  is  nearly  a  trans- 
cript c^  the  enacting  clause  of  the  1st  section  of  thestatute,  (19  Geo. 
IV,  ch.  14,)  commonly  called  Lord  Tbntebdbn's  act  There  is 
no  such  clause  in  any  English  act  as  that  contained  in  the  95th 
section  of  the  Code ;  and  the  result  of  the  English  enactment  is, 
&at  although  there  is  a  running  open  account,  items  in  it  beyond 
six  years  are  not  saved  out  of  the  statute  by  items  within  six 
years.  This  was  expressly  decided  by  the  Court  of  Queen's 
Bench,  in  Cbttam  v.  Partridge,  (4  Man.  &  Grang.,  271,)  and  it 
was  held  that  the  leading  case  of  CaiUng  v.  Swulding,  (6  Dumf. 
k  East,  189,)  Was  no  longer  law  since  this  statute. 

Payment  of  principal  or  interest  on  a  specific  demand,  is  still 
retained  by  the  statute  as  sufficient  to  keep  it  in  force. 

As  the  110th  section  of  the  Code  is  identical  with  the  English 
act ;  as  there  is  no  written  acknowledgment  of  the  demand  in 
suit;  as  there  is  no  part  payment  of  principal  or  interest  of  this 
particular  demand,  it  would  appear  as  a  necessary  result  that 
nothing  can  prevent  the  operation  of  the  statute,  unless  the  ease 
is  within  the  95th  section  of  the  Code.  It  cannot,  I  think,  be 
questioned  that  a  perfect  cause  of  action  existed  on  the  2d  of 
May,  1849. 

The  provision  of  the  Revised  Statutes  of  1880,  (2  R.  S.,  296, 
§23,)  was,  "that  in  all  actions  of  assumpsit,  debt  or  account, 
brought  to  recover  any  balance  due  upon  an  open,  mutual  and 
current  account,  the  cause  of  action  shall  be  deemed  to  have 
aocmed  from  the  time  of  the  last  item  proved  in  such  account" 

We  notice  that  the  section  of  the  Code  has  introduced  the 
additional  words,  "  where  there  have  been  reciprocal  demands 
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between  the  parties."  This  is  nearly  the  language  of  DenisoNi 
J.,  in  (hies  v.  Harris.  (Bull.  N.  P.,  149.)  *'  There  must  be  mutual 
accounts  &nd  reciprocal  demands."  This  case  has  always  been 
treated  as  law. 

Similar  language  is  used  in  Cosier  v.  Murray,  (5  Johns.  Ch.  R, 
522,)  Spring  v.  Gray,  (6  Pet  U.  S.  B.,  151,)  and  KimbaU  v. 
Brovm.  (7  Wend.,  822.) 

What,  then,  constitutes  mutuality  of  accounts  and  reciprocity 
of  demands?  It  is  not  a  series  of  items  on  one  side  of  the 
account  only.  "  It  never  was  supposed  that  items  on  one  side  of  an 
account  only  would  draw  down  former  items."  (Ch,  J.  Tindal, 
CbUam  V.  Partridge,  ut  supra;  see  also  Palmer  v.  The  City  of  New 
York,  2  Sandf.  S.  C.  R,  818 ;  Halhch  v.  Lozee,  1  id.,  220  ;  Coster 
V.  Murray,  20  Johns.  R.,  602;  KimbaU  v.  Broum,  7  Wend., 
822.) 

It  may,  I  think,  be  much  doubted  whether,  under  the  Code, 
where  the  account  consists  of  items  of  charge  to  one  party,  and 
nothing  but  credits  of  payments  by  the  debtor  within  six  years, 
the  account  is  such  a  one  as  will  save  items  beyond  six  years 
from  the  statute,  even  if  the  weight  of  authority  before  the  Code 
was  in  favor  of  the  position  that  an  indefinite  payment  avoided 
the  statute,  so  as  to  keep  all  previous  items  in  force  as  of  the  day 
of  such  payment,  a  point  much  controverted ;  the  introduction  of 
the  words,  reciprocal  demands,  appears  to  me  intended  tosettle  this 
question.  {Hay  v.  Cramer,  2  Watts  &  Serg.,  187 ;  Gold  v.  Whii- 
comb,  14  Pick.,  188 ;  Lowber  v.  Smith,  7  Barr,  881 ;  Penniman 
V.  Botch,  8  Mete.,  216;  AbboU  v.  Keith,  11  Vt,  525;  Hodges  v. 
Manky,  25  id.,  210;  Blair  v.  Drew,  6  N.  H.  R,  285.) 

I  apprehend  that  to  meet  the  requisition  of  the  Code  in  this 
particular,  we  must  have  such  facts  as  occurred  in  Catling  v. 
Shoulding,  (6  T.  R.,  189,)  Chamberlain  v.  Cuyler,  (9  Wend.,  128,) 
and  Chambers  v.  Marks.  (25  Pcnn.  R,  296.)  There  must  be 
cross  demands,  matters  of  set-oflF,  or  counterclaim  under  our 
Code ;  something  upon  which  the  other  party  could  sustain  an 
action. 

So  in  Green  v.  Ames,  (4  Kern.,  225,)  the  facts,  as  between 
Grant  and  the  defendant,  presented  a  similar  case.  There  were 
mutual  dealings.  The  causes  of  action  or  transactions  were  dis- 
tinct   Each  had  an  independent  right  of  action.     Most  of  the 
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items  on  eacli  side  were  within  six  years,  and  it  was  conceded 
that  the  statute  woald  not  bar  a  recovery  of  the  balance. 

And  80  in  Catling  y.  Shoulding  {ut  supra)  the  plaintiff  had  an 
account  for  nine  years'  rent,  of  which  only  the  last  half  year  was 
within  six  years,  and  the  defendant  had  an  account  as  liquor 
dealers,  some  of  the  last  items  being  within  six  years.  {Dickin' 
sm  V.  WiUiams,  11  Gush.,  258.) 

Even  under  the  Revised  Statutes  the  case  of  Edmcmdatone  v. 
Thomson^  (15  Wend.,  554,)  is  a  strong  authority  to  support 
these  views. 

Viewed  in  this  aspect  the  account  between  the  defendants  and 
Brown,  treating  Collins  as  their  agent  for  the  items  in  question, 
ws^  nothing,  but  his  debits  for  building  the  vessels,  and  for  doing 
the  extra  work  and  supplying  the  extra  materials,  and  their 
payments  on  account  of  this  demand.  There  was  nothing  on 
which  the  defendants  could  sustain  an  independent  action  against 
him. 

Bat  again,  even  if  this  view  is  not  sufficient  there  is  another, 
in  my  mind,  of  decisive  importance.  The  principle  on  which 
the  effect  of  an  indefinite  payment  on  a  general  open  account 
depends,  is  acknowledgment  A  specific  payment  directly  appro- 
priated to  a  specific  item  in  such  an  account,  leaves  the  statute 
to  its  operation  as  to  the  rest  But  when  the  debtor  knows 
that  there  exists  against  him  a  general  account  of  items,  and 
designedly  pays  or  furnishes  something  to  lessen  the  demand  on 
such  general  account  without  discrimination,  and  at  that  time 
does  not  deny  his  liability  for  the  other  previous  items,  the 
law  reaches  an  implication  of  his  acknowledgment  of  the  whole 
account 

But  how  can  such  an  argument  have  the  least  force,  when  the 
debtor  making  a  payment,  at  the  very  time,  denies  entirely  his 
responsibility  for  a  particular  item  claimed,  disputes  its  legality, 
and  thus  warns  his  alleged  creditor  to  sue  for  it  ? 

Without  any  written  signed  admission,  and  with  an  explicit 
rejection  of  the  item  claimed,  it  seems  to  me  that  Brown  was 
hound  to  sue,  within  the  period  prescribed  by  law  after  the  cause 
of  action  did  in  fact  accrue. 

My  conclusion  is  that  the  statute  was  a  bar,  and  that  the 
Eeferee  erred. 
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In  placing  oar  decision  upon  this  ground,  we  must  not  be 
understood  as  considering  other  points  taken  by  the  defendants' 
counsel  as  without  force.  On  the  contrary,  those  which  relate 
to  the  difference  between  the  grounds  of  liability  of  the  Com- 
pany, and  Collins  and  his  associates,  are  entitled  to  great  consid- 
eration. 

There  must  be  a  new  trial,  with  costs  to  abide  the  event 

Ordered  accordingly. 


Ths  St.  Nicholas  Insurax^gs  CoMPAinr,  Plaintifis  and  Be- 
spondents,  v.  The  Mergaihile  Mutual  Insurange  Com- 
pany, Defendants  and  Appellants. 

1.  Where  an  Insurance  Ck>ropan7  issued  to  another  an  open  policj  for  an 
amount  stated,  reinsuring  such  other  Company  against  a  certain  class  of 
risks  described,  at  a  stipulated  premium  expressed  in  the  policy  of  reinsor. 
anoe,  such  stipulation  cannot  be  altered  and  the  recovery  of  the  premiam 
be  reduced  or  defeated  by  parol  evidence  of  a  verbal  agreement,  made  before 
or  at  the  Ume  of  issuing  the  policy,  that  the  reinsuring  Company  would 
not  require  the  payment  of  the  full  premium  stipulated,  but  would  abats 
therefrom  fifteen  per  cent  of  the  gross  amount  of  premiums  earned. 

2.  To  allow  such  proof  to  operate  would  violate  the  rule  which  makes  the 
writing  conclusive  proof  of  the  actual  agreement  between  the  parties,  and 
forbids  that  the  operation  and  legal  effect  of  a  written  instrument  shall  be 
varied,  altered  or  affected  by  proof  of  a  prior  or  ootemporaneous  parol 
agreement  relatuig  to  the  same  subject  matter. 

3.  A  written  instrument  may  sometimes  be  reformed  on  proof  that  by  mis- 
take it  was  so  drawn  as  not  to  express  the  actual  agreement  of  the  parties. 

4.  The  operation  and  effect  of  such  a  policy  of  reinsurance  cannot  be  impaired, 
or  the  obligation  to  pay  the  full  premium  stipulated  in  it  be  affected,  by  proof 
that  there  is  a  usage  and  custom  among  all  Insurance  Companies  in  tbeci^ 
of  New  York  by  which  the  reinsuring  Company  abates  a  per  centage  from 
the  gross  amount  of  premiums  stipulated  and  does  not  require  the  payment 
of  the  full  amount 

5.  Nor  would  it  operate  to  reduce  the  claim  of  the  reinsuring  Company  to 
recover  the  full  amount  of  premiums  stipulated,  if  in  addition  to  such  proof 
of  custom  it  were  shown  thiit  prior  to  issuing  the  policy  it  was,  In  view  of 
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foch  oQsloin,  agreed  by  parol  that  fifteen  per  eent  should  be  ao  abaied  and 
payment  thereof  not  required. 

6L  The  force  and  legal  effect  of  an  unequivocal  and  unambiguous  agreement 
between  Insurance  Companies  cannot  be  altered  by  proof  that  there  is  a 
Qsage  and  custom  not  to  require  its  performance.' 

(Before  Hoffmah,  Woodruff  and  PunutEPOirr,  J.  J.) 
Heard,  May  11th;  decided,  July  28th,  1859. 

Tms  action  was  broaght  to  recover  the  amount  alleged  to  be 
doe  to  the  plaintiffs  for  premiums  upon  an  open  policy  for  rein- 
aaranoei  to  tbe  amount  of  $195,000,  whereby  the  plaintiffii 
leuisared  the  defendants  for  a  sum  not  exceediog  $10,000  bj 
any  one  vessel  or  steamer  at  any  one  time,  at  and  from  London, 
Liverpool,  Glasgow,  Southampton  and  Havre  to  New  York, 
Baltimore,  &c.  The  policy  to  attach  on  shipments  in  the  ports 
aforesaid,  on  and  after  October  1st,  1852,  aod  prior  to  October 
Ut,  1853.  The  premium  to  be  three*fourths  of  one  per  cent;  and 
provided  no  loss  is  claimed  equal  to  fifty  per  cent  of  the  premium 
for  the  year  on  steamers  from  Havre,  Liverpool  and  Glasgow, 
then  there  shall  be  a  deduction  of  one-eighth  of  one  per  cent  on 
steamers  sailing  from  either  of  those  ports  on  and  after  the  Ist 
of  March  and  prior  to  October  1st  And  by  the  terms  of  the 
policy  the  plaintiffs  acknowledged  the  receipt  of  a  note  for  $1,000, 
"beiog  the  premium  in  advance  on  account  of  this  insurance  and 
is  satisfied  with  the  obligation  of  the  said  Mercantile  Lisurance 
Company  for  the  payment  of  such  further  premium  as  may 
become  due  thereon."  This  note  was  also  set  out  in  the  complaint, 
with  an  averment  that  a  greater  sum  for  pren)iums  was  due.  No 
question  arose  depending  upon  the  form  of  the  pleadings;  nor 
was  there  any  conflict  of  evidence  as  to  tbe  amount  of  the 
premioms  on  the  risks  covered  by  the  policy  of  r^nsurance 
at  the  rate  of  three-fourths  of  one  per  cent  stipulated  in  the 
policy. 

The  defense  was:  First,  that  when  the  agreement  for  reinsu- 
rance was  made  it  was  agreed  that  fift;een  per  cent  should  be 

*  TMt  CMe  Is  pablished,  not  because  It  is  bellcTed  to  coDtafn  sny  new  propositions,  bat 
liiCMiL  Uw  proof  gtren  on  the  trial  showed  so  general  a  preralcnce  of  a  cnstom  among 
iBRtanoe  Companies,  not  to  require  the  payment  of  the  fhll  premium  for  reinsuranoe  stl- 
yakted  in  the  pollqr  and  the  general  habit  of  relying  on  that  custom,  that  the  application 
■ade  here  of  tbe  rules  of  law  to  a  case  within  that  cnstom  is  of  interest  to  companies  el^ 
fecting  relnsun  nee,  and  may  suggest  the  Importance  of  expressing  in  the  policy  the  true 
aaomt  cr  rate  of  premium  to  be  paid.  Rvportsb. 
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abated  from  the  gross  amount  of  premiums  earned  under  the 
policy  at  the  rate  specified  therein.  That  a  prior  policy  for  rein- 
surance for  one  year  had  been  made  by  the  plaintiffs,  and  upon 
that  a  memorandum  that  such  fifteen  per  cent  should  be  deducted 
was  indorsed.  But  that  on  the  policy  mentioned  in  the  com- 
plaint the  indorsement  was  omitted  by  mistake. 

Second,  That  it  is  and  had  long  been  the  custom  and  usage  of 
Marine  Insurance  Companies  in  New  York,  well  known  to  the 
plaintifis,  to  make  the  rate  of  premiums  in  the  policies  of  reinsu- 
rance the  same  as  the  rates  in  the  policies  issued  by  the  reinsured 
party,  and  to  make  an  abatement  or  deduction  in  favor  of  the 
reinsured  of  a  per  centage  of  the  gross  amount  of  premiums, 
such  per  centage  to  be  fixed  and  adjusted  between  the  parties, 
and  that  the  policies  of  reinsurance  made  by  the  plaintiffs  were 
under  and  subject  to  that  custom  and  usage,  and  the  abatement 
agreed  upon  between  the  plaintif&  and  the  defendants  was  fif- 
teen per  cent  of  the  paid  premiums. 

And,  finally,  that  abating  from  the  gross  amount  of  premiums 
earned  under  the  plaintiffs'  policy  the  said  fifteen  per  cent,  and 
charging  the  plaintiffs  the  losses  under  the  policy,  no  sum  was 
due  to  the  plaintiffs,  but  a  small  balance  was  due  from  them  to 
the  defendants* 

The  action  was  referred  to  the  Hon.  John  L.  Mason,  as 
Beferee,  to  try  the  issues  between  the  parties. 

The  whole  controversy  on  the  trial  was  whether  the  defend- 
ants were  liable  for  the  premiums  on  the  various  risks  at  the  rate 
mentioned  in  the  policy,  three-quarters  of  one  per  cent,  or  were 
entitled  to  an  abatement  therefrom  of  fifteen  per  cent  of  the 
aggregate  amount. 

Proof  was  given  tending  to  show  that  the  plaintiffs  had  first 
issued  to  the  defendants  a  policy  of  reinsurance  for  one  year,  and 
at  the  end  of  that  year  issued  another,  which  is  the  one  men- 
tioned in  the  complaint,  for  another  year;  and  that  when  the 
first  policy  was  applied  for,  the  person  applying  "  proposed  this 
reinsurance  to  them,  and  that  if  they  would  make  a  deduction 
of  fifteen  per  cent,  the  same  as  all  other  Companies  made  on 
similar  contracts  on  this  kind  of  policy,  they  might  get  it.''  The 
witness  understood  them  to  assent  to  the  proposal,  and  after  that 
the  first  policy  was  made  and  executed.    Other  testimony  ren- 
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dei^  it  doabtfol  whether  any  such  agreement,  even  by  parol, 
wasmada 

Much  proof  was  given  tending  to  show  that  it  was  the  uniform 
custom  in  New  York,  when  an  Insurance  Company  obtained  a 
mDsorance  of  its  risks,  for  the  reinsuring  Company  to  make  some 
abatement  in  its  charge  from  the  premiums  reserved  by  the  Com- 
pany so  reinsured,  so  as  practically  to  leave  to  the  reinsured  some 
profit  on  the  risks  taken  by  itself  but  reinsured  for  its  own  pro- 
tection. 

Bat  the  rate  of  abatement  was  shown  to  vary  in  amount,  and 
to  depend  upon  the  agreement  made  between  the  parties. 

The  Seferee,  subject  to  objection  and  reserving  the  right  to 
determine  its  legal  effect  in  deciding  the  case,  received  all  the 
evidence  the  parties  had  to  offer  bearing  upon  the  question 
whether  any  such  usage  existed,  and  how  far  it  was  uniform  or 
universal,  and  to  what  extent  it  fixed  the  amount  of  abatement, 
and  also  on  the  question  whether  any  parol  agreement  to  make 
any  abatement  from  the  rate  of  premium  mentioned  in  the  policy 
of  the  plaintifl&  now  in  question,  was  made  between  the  parties 
prior  or  cotemporaneously  with  the  execution  of  the  policy ;  and 
upon  the  whole  evidence  he  found  and  decided  as  follows,  viz. : 

"1.  That  the  defendants  failed  to  prove  an  agreement  between 
them  and  the  plaintiff,  as  set  up  in  their  answer,  for  an  abate- 
ment of  fifteen  per  cent  from  the  gross  amount  of  premiums 
to  be  earned  by  the  plaintifi^  under  the  policies  of  insurance 
mentioned  in  the  complaint 

"2.  That  there  is  a  custom  or  usage  among  the  Marine  Insur* 
ance  Companies  in  the  city  of  New  York,  in  case  of  reinsurances 
among  themselves,  to  make  an  abatement  or  deduction  in  favor 
of  the  reinsured  from  the  gross  amount  of  premiums  mentioned 
in  the  policies,  but  that  there  is  no  customary  or  fixed  rate  of 
this  abatement,  but  that  the  same  is  in  every  instance  fixed  and 
adjusted  by  agreement  between  the  parties." 

And  the  said  Beferee  did  thereupon  also  find  as  conclusions 
of  law  from  the  above  facts: 

"  1.  That  evidence  of  a  parol  or  verbal  agreement  as  to  the 
unoant  or  rate  of  such  deduction  could  not  be  received  to  con- 
tradict the  written  agreement  as  to  the  premiums  contained  in  the 

policies. 

Boaw.— YojL.  Y.  -81 
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"2.  That  as  it  did  not  appear  from  the  evidenoe  that  there ' 
any  agreement  between  the  plainti£&  and  defendants  respecting 
the  rate  of  abatement  or  allowance,  the  defendants  couM  not 
have  the  benefit  of  an  allowance,  eren  if  evidence  of  a  verbal 
agreement  in  relation  thereto  could  have  been  received" 

And  he  further  reported,  "  that  there  is  due  from  the  defend- 
ants to  the  plaintiflfe,  for  the  premiums  upon  the  reinsurance 
mentioned  and  described  in  the  complaint,  with  interest  to  the 
date  of  this  report,  the  sum  of  $1,145.01,  for  which  sum  the 
plaintiffs  are  entitled  to  judgment" 

From  the  judgment  entered  upon  the  report  for  the  plaintifl^ 
with  his  costs  of  suit,  the  defendants  appealed  to  the  General 
Term. 

A.  Dickinson,  for  defendants,  (appellants.) 

I.  It  appears  by  the  testimony  of  all  of  the  defendants'  wit- 
nesses, and  the  Referee  finds,  that  there  is  a  custom  or  usage 
among  Marine  Insurance  Companies  in  the  city  of  New  York,  in 
cases  of  reinsurance  among  themselves,  to  make  an  abatement 
in  favor  of  the  reinsured. 

This  abatement  is  made  in  lieu  of  scrip. 

II.  Tbi&  abatement  is  not  stated  in  the  policies,  (in  which  a 
fixed  rate  of  premium,  three-quarters  of  one  per  cent^  is  stipu- 
lated,) but  is  a  matter  of  verbal  agreement  as  to  the  amount 

If  nothing  is  said  as  to  the  amount,  it  is  understood  to  be  ten 
per  cent 

III..  An  agreement  to  fix  the  abatement  at  fifteen  per  cent  of 
the  gross  premiums  was  proved;  an  offer  by  the  defendants 
accepted  by  the  plaintiffs. 

IV.  Ttie  custom  or  usage  for  an  abatement  was  established,  and 
the  Referee  so  finds.  (4  Phil.  Ev.,  Cow.  and  Hill's  Notes,  509, 
and  cases  there  cited ;  Wiggleworth  v.  Dallison,  Smith's  L.  C, 
marg.  p..  800,  see  notes ;  Brown  v.  Byrne,  26  Eng.  L.  Eq.  It, 
247;  Fulton  Ins.  Co.  v.  Milner,  28  Ala.,  420;  Merchants'  MuL 
Tns.  Co.  V.  Wilsm,  2  Md.,  217;  Stuht  v.  Dickey,  6  Binn.,  287; 
Barber  v.  B'imce,  8  Conn.^  9;). 

But  lie  rejected  the  defendants'*  claim  to  abatement  under  that 
custom,  on  the  ground  that  the  rate  was  fixed  by  verbal  agreement 

In  tliiH  the  Referee  trvQir  l)eca«8e. 
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Ist  If  the  costom  or  usage  of  an  abatement  was  established,, 
the  rate  of  abatement  and  the  manner  of  fixing  that  rate  was  also 
esb^lished  as  a  part  of  that  castom ;  and, 

2d.  If  a  custom  is  established,  by  which  the  amount  of  pre- 
miam  mentioned  in  the  policy  is  to  be  affected,  then  the  agree- 
ment as  to  the  rate  of  such  abatement  relates  to  the  custom  or 
Bsage,  and  may  be  shown  by  parol  testimony.. 

The  judgment  should  be  reversed,  and  a  new  trial*  ordered. 

E,  A.  Doolitik^  for  plaintiffs,  (respondents.). 

I.  The  defendants  not  only  &iled  to  prove  the  custom  alleged, 
bat  their  own  witnesses  show  that  no  uniform  or  fixed  custom 
prevails  among  Insurance  Companies,  even  in  the  city  of  New 
York. 

Custom  or  usage  to  control  or  affect  a  contract  must  be  estab- 
lished, and  not  casual ;  general,  andnot  personal  or  local,  and  known 
to  the  parties,  and  be  constantly  observed  in  the  same  manner; 
or,  in  other  words,  it  must  be  uniform.  (Parsons  on  Con.,  51-69.) 

Evidence  of  custom  or  usage  is  sometimes  admissible  to  add 
to  or  explain  what  is  doubtful,  but  not  to  contradict  or  vary  a 
written  contract  (5  Hill,  437;  25-  Barb.,  319;  Smith's  Lead. 
Gas.,  marg.  Te£,  [807,]  405-416.> 

In  this  case,  the  policy  specifies  the  premium,  viz.:  three- 
quarters  of  one  per  cent,  and  provides  for  a  reduction  upon  the 
happening  of  certain  events..  There  is  nothing  ambiguous  or 
uncertain  in  the  language  used,  nor  is  there  anything  from  which 
aoy  implication  can  be  raised  that  the  agreement  is  in  itself 
incomplete. 

Tbe  President  and  Siecretary  ofplaintifl^  knew  no  such  custom. 

XL  The  charter  requires  and  provides  that  all  contracts  of 
insurance  shall  be  signed  by  the  President  and  countersigned  by 
Ae  Secretary. 

A  corporation  can*  act  only  in  the  mode  prescribed  by  the  act 
creating  it^  and  the  acts  of  the  agent  are  binding  only  so  far  as 
done  in  pursuance  <sii  that  law.  {McCuJlough  v.  M<m^  6  Denio, 
667.) 

ni.  The  plaintiilb'  case  was  fully  made  out  by  production  of 
the  note ;  defendants  then  introduced  statement  of  Higgins,  show- 
ing the  amount  found  by  Beferee  to  be  due  the  plaintiffi<,  unless 
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defendants  proved  the  agreement  to  deduct  fifteen  per  cent,  and 
this  was  agreed  upon  by  both  parties.  The  defendants  failed  to 
prove  the  agreement  set  up  in  the  amended  answer,  and  the 
Referee  has  so  found  as  a  question  of  fact^  and  his  finding  is 
conclusive." 

rV.  The  Referee's  conclusions  of  law  are  correct.  But  if  they 
were  not,  they  would  furnish  no  ground  for  a  new  trial,  because 
all  defendants*  evidence  was  received ;  and  they  fail  because  they 
could  not  prove  their  defense. 

By  the  Court— Woodruff,  J.  It  is  to  be  noticed  that 
although  the  amended  answer  herein  alleges  that  there  is  a  usage 
and  custom  among  Insurance  Companies  in  the  city  of  New 
York  to  make  the  rate  of  premiums  in  policies  of  reinsurance 
the  same  as  in  the  policies  issued  by  the  reinsured  party,  and  to 
make  an  abatement  or  deduction  in  favor  of  the  reinsured,  of  a 
per  centage  of  the  gross  amount  of  premiums ;  yet  it  is  also 
stated,  in  the  answer  itself,  that  the  rate  or  amount  of  the  abate- 
ment is  matter  of  agreement.  The  custom  is  therefore  not  relied 
upon  in  the  answer  as  itself  operating  to  modify  the  express 
contract  between  the  parties  fixing  the  rate  of  premium  to  be 
paid  by  the  defendants  at  three-fourths  of  one  per  cent ;  but  the 
allegation  of  the  usage  and  custom  is  alleged  by  way  of  induce- 
ment, or  as  preparatory  to  the  averment  that  the  rate  of  abate- 
ment was  in  this  case  fixed,  by  actual  agreement  between  the 
parties,  at  fifteen  per  cent  of  the  gross  amount  of  premiums 
accruing  under  the  policy.  The  answer,  therefore,  including  the 
amendment  thereto,  amounts  to  this :  (1.)  The  plaintifis,  when 
the  said  reinsurance  was  made  and  the  policy  executed,  agreed 
to  make  an  abatementof  fifteen  per  cent  fn>m  the  gross  amount  of 
premiums  earned  under  the  policy,  (i)  There  being  a  usage 
and  custom  among  Insurance  Companies  in  the  city  of  New 
York,  when  they  reinsure,  to  make  an  abatement  from  the  gross 
amount  of  premiums  earned  under  the  policy,  the  rate  of  abate- 
ment to  be  agreed  upon  between  the  parties,  the  plaintiffs  did, 
when  the  policy  of  reinsurance  was  made,  agree  to  abnie  fifteen 
per  cent  from  the  gross  amount  of  premiums  accruing  to  them 
under  such  policy. 
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We  might,  therefore,  siiice  the  whole  defense  8et  up  in  the 
answer  depends  on  the  question  whether  such  an  agreement  was 
proved,  dispose  of  the  appeal  by  saying  that  the  Referee  has 
found,  as  matter  of  &ct»  that  no  such  agreement  was  made ;  and 
that,  on  a  careful  examination  of  the  testimony,  we  cannot  say 
that  his  finding  is  so  against  the  weight  of  the  evidence  that  it 
should  be  disturbed. 

But  the  case  was  tried  upon  an  assumption  that  a  defense 
would  be  established  by  proof  of  either  of  two  facts,  yiz. :  That 
there  was  a  parol  agreement  between  these  parties,  that  the 
plaintiff  would  abate  fifteen  per  cent  from  the  "rate  of  premium 
stipulated  in  the  policy  of  reinsurance,  or  that  there  was  a  usage 
and  custom  in  the  city  of  New  York,  among  Insurance  Com- 
panies, to  make  such  abatement  in  favor  of  other  Ck>mpanie8 
eflBscting  reinsurance.  Without  therefore  reviewing  the  evidence 
in  support  of  the  finding  of  the  Beferee,  that  the  defendants 
failed  to  prove  the  agreement  set  up  in  the  answer  and  the 
amendment  thereto,  or  the  evidence  in  reference  to  the  custom 
relied  upon,  we  think  proper  to  observe  that  in  our  judgment 
the  proposed  defense  utterly  fails  upon  strictly  legal  grounds 
applicable  to  both  of  the  supposed  defenses  relied  upon;  for 
unless  we  are  prepared  tq  hold,  Jirsij  that  an  express  agreement 
to  pay  premiums  of  insurance,  according  to  certain  rates  stipu- 
late in  writing,  can  be  altered  by  proof  that  there  is  a  custom 
in  the  city  of  New  York  not  to  require  its  performance ;  or, 
seamdj  that  such  an  agreement  can  be  altered  by  proof  of  a  parol 
agreement,  prior  or  cotemporaneous  with  the  written  policy,  that 
the  defendants  should  not  be  bound  to  pay  so  much  as  they  in 
fact  agreed  to  pay,  then  the  defense  wholly  fiuls,  whatever  parol 
proof  was  offered  or  given  in  support  of  it. 

It  is  not  necessary  at  this  day  to  cite  authorities  to  the  propo- 
sition that  a  written  instrument  cannot  be  altered,  or  its  legal 
operation  or  effect  be  impaired  or  modified,  by  evidence  that  the 
parties  agreed  by , parol  that  it  should  not  be  obligatory  according 
to  the  terras  and  effect  of  the  writing.  It  is  true  that,  on  proof 
of  a  mistake  by  reason  whereof  the  writing  fails  to  express  the 
actual  agreement,  the  writing  may  .be  reformed ;  and  this  was 
doubtless  the  idea  of  the  pleader  in  the  present  case,  when  the 
answer  was  at  first  prepared.    The  proof,  however,  wholly  fails 
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to  show  mistake;  and  the  proposition,  therefore,  recars,  that  the 
parties,  having  expressed  in  writing  the  agreement  which  they 
have  made,  and  that  in  terms  which  are  clear  and  unambiguous, 
the  defendants  cannot  be  permitted  to  show  that  there  was  a  parol 
agreement,  antecedent  to  or  cotemporaneous  with  the  writing, 
that  the  defendants  should  not  be  compelled  to  pay  so  large  a 
rate  or  sum  for  the  premium  of  reinsurance  as,  by  the  terms  of 
the  policy,  they  were  bound  to  pay.  To  a  rule  so  well  settled, 
any  work  upon  evidence  may  be  consulted,  if  authority  is 
desired. 

It  is,  in  our  judgment,  no  less  clear  that  proof  of  a  usage  and 
custom,  however  uniform  and  universal  among  Insurance  Com* 
panics  in  the  city  of  New  York,  not  to  require  a  reinsuring 
Company  to  pay  the  full  premium  which,  by  the  policy  of  reXii- 
Burance,  it  is  stipulated  shall  be  paid,  cannot  legally  operate  to 
impair  the  effect  of  an  agreement  to  pay  a  fixed  rate  settled  by 
the  policy. 

A  written  agreement,  which  is  in  no  wise  of  ambiguous  or 
uncertain  import,  is  to  have  effect  according  to  its  terms,  and  the 
parties  are  bound  thereby ;  and  the  express  stipulations  of  par- 
ties cannot  be  overruled  or  set  aside  by  any  custom  hot  to  require 
their  performance  according  to  their  tenor. 

This  is  not  a  question  regarding  the  mere  incidents  to  the 
defendants'  undertaking,  but  it  is  a  question  whether  a  written 
agreement  is  itself  binding.  If  the  decisions  in  Woodruff  v. 
Merchants'  Bank,  (25  Wend.,  678,)  affirmed  in  Error,  (6  Hill,  174,) 
and  in  Brown  v.  Newell,  (4  Seld.,  190,)  are  law,  much  more  is  it 
true  that  a  defendant  cannot  avoid  his  express  promise  by  proof 
of  a  local  custom  not  to  require  its  performance.  (Anth.  N.  P., 
70 ;  Cooper  v.  Kane,  19  Wend.,  886 ;  Hxintcm  v.  Locke,  5  Hill, 
487 ;  Merc.  Ins,  Co.  v.  State  Ins.  Co.,  26  Barb.,  820 ;  Machine  Co. 
V.  Partridge,  5  Fost.  N.  H.  R.,  869 ;  Alkins  v.  Uowes,  18  Pick., 
16;  Wheeler  v.  Nurse,  20  N.  H.,  220;  id.,  246;  Barlow  v.  Lam- 
herl,  28  Ala.,  704;  80  id.,  167,  608;  CadweU  v.  Meek,  17  111., 
220;  18  id.,  126;  lAnsley  v.  Lovely,  26  Vt,  128;  Concin  ▼. 
Patch,  4  Gal.,  204;  WM  v.  Plummer,  2  B.  &  Aid.,  746;  Blackett 
V.  Assurance  Co.,  2  Cr.  &  Jer.,  244 ;  Ford  v.  Yates,  2  Mann,  h 
Grang.,  548;  Tiuteman  v.  Loder,  11  Ad.  &  EI.,  589;  89  Eng 
Com.  Law  R,  188,  notes.) 
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We  have  thought  it  advisable  to  say  so  much  upon  the  ques- 
tions discussed  on  the  appeal.  It  may,  perhaps,  be  useful  to  those 
who  have  occasion  to  effect  reinsurance  to  know  that  they  are 
liable  to  pay  the  rate  of  premium  specified  in  their  policy,  not* 
withstanding  there  is  a  custom  in  New  York  for  the  reinsuring 
Company  to  make  an  abatement  therefrom,  and  also  that  they 
cannot  be  protected  against  a  claim  for  the  stipulated  premium 
by  proof  of  a  prior  or  cotemporaneous  parol  agreement  that  a 
less  sum  only  should  be  required. 

The  judgment  must  be  affirmed. 


LouBA  S.  Shotwell,  Plaintiff  and  Bespondent,  v.  The  Jef- 
ferson Insubakcs  Company  in  the  City  of  New  York, 
Defendants  and  Appellants. 

L  Where  a  policy  of  insurance  upon  buildings  against  loss  or  damage  by  fire 
proTidea,  "  that  in  case  of  any  transfer  or  termination  of  the  interest  of  the 
iosaredy  either  by  sale  or  otherwise,  without  the  consent  of  the  insurers 
manifested  in  writing,  the  policy  shall  thenceforth  be  void  and  of  no  effect," 
and  where  the  insured  contracted  to  seU  and  convey  the  insured  property 
to  one  S.  for  $5,500;  viz.:  $2,500  cash,  and  $1,500  in  twelve  and  $1,500 in 
twenty-four  months,  and  to  keep  the  premises  insured,  and  that  the  benefit 
and  indemnity  against  loss  and  damage  by  fire  should  enure  to  the  said  S.| 
who  w«i  to  pay  to  such  insured  the  premium  she  might  pay  for  the  insu- 
rance, and  to  convey  the  property  by  warranty  deed  to  S.  on  full  payment 
by  him  of  the  purchase  money ;  and  S.  forthwith  took  and  kept  possession  of 
said  premises;  and  where  subsequently  and  after  the  $1,500  first  payable 
had  been  paid,  and  before  the  other  $1,500  was  paid,  and  while  the  policy 
was  in  force,  the  premises  were  damaged  by  fire  to  more  than  $2,000,  the 
sum  insured ;  and  where  ao  notice  of  the  contract  between  the  insured  and 
8.  had  been  given  to  the  Company  until  after  the  loss ;  the  insured  is  enti« 
tied  to  recover  to  the  extent  of  the  unpaid  purchase  money  and  interest  due 
thereon,  and  to  that  extent  only.     . 

2.  The  contract  and  its  partial  performance  do  not  transfer  or  terminate  the 
whole  interest  of  the  assured ;  but  it  continues  to  the  extent  of  the  amount 
of  the  purchase  money  remaining  unpaid. 

3.  It  is  no  defense  or  ground  for  exonerating  the  insurers  from  liability,  that 
after  suit  brought  upon  the  policy  and  prior  to  the  trial,  S.  paid  the  purchase 
money  in  full  and  received  a  deed  of  the  insured  premises. 
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4.  By  force  of  the  agreement  between  the  insured  and  S.,  the  latter  is  enti- 
tled to  the  benefit  of  the  sum  recovered;  and  becomes  equitable  assignee 
of  the  right  of  action  accruing  from  the  loss  by  fire ;  the  ];>ohcy  in  foroe  at 
the  time  of  the  loss  having  been  obtained  by  the  insured  pursuant  to  the 
said  contract  betweeu  her  and  S.,  and  the  latter  having  paid  to  the  insured 
the  premium  thereon. 

(Before  Hoffm ak,  Woodruit  and  Pierrefont,  J.  J.) 
Heard,  May  10th;  decided,  July  28th,  1859. 

This  case  comes  before  the  Court  on  an  appeal  by  the  defend- 
ant from  a  judgment  entered  in  fiivor  of  the  plaintiff  for  the  sum 
of  $2245,  with  costs. 

The  action  was  tried  before  Mr.  Justice  Pierrepont  without 
a  jury  on  the  4th  of  November,  1858,  a  trial  by  jury  having 
been  waived. 

The  action  was  commenced  March  21st,  1857,  and  is  brought 
npon  a  policy  of  insurance  executed  by  the  defendants,  to  indem- 
nify one  William  Shotwell  against  damage  by  fire,  to  certain 
buildings  situated  at  Macon,  in  the  State  of  Georgia,  and  alleged 
to  have  been  damaged  by  fire  to  the  amount  of  $2,000,  while  the 
policy  was  in  force. 

The  policy  was  produced  at  the  trial,  and  is  dated  the  2d  of 
November,  1844;  its  material  portions  are  as  follows: 

"No.  45,098. 

"  The  Jefferson  Insurance  Company  in  the  city  of  New  York. 
By  this  policy  of  insurance,  the  Jefferson  Insurance  Company,  ia 
consideration  of  $55,  to  them  paid  by  the  assured  hereinafter 
named,  the  receipt  whereof  is  hereby  acknowledged,  do  insure 
William  Shotwell,  loss,  if  any,  payable  to  Henry  R.  Shotwell, 
against  loss  or  damage  by  fire  to  the  amount  of  two  thousand 
dollars  on  his  frame  buildings,  situated  at  the  comer  of  Third 
and  Mulberry  streets,  in  Macon,  Georgia,  and  marked  Nos.  1,  2, 
8  and  4,  on  plan  and  application  filed.  No.  8,000,  in  this  office; 
said  buildings  privileged  as  extra  hazardous  stores  and  dwellings. 
$2,000  one  year  at  2}  per  cent,  $55." 

"  May  29th,  1854. 
"  This  Company  recognize  H.  R  Shotwell  as  owner. 

"  J.  Milton  Smffh,  Secretary.^ 
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"November  14th,  1864. 
"This  Company  recognizes  Louisa  Shot  well  as  owner. 

"  M.  Tucker,  President 

"  And  the  Jefferson  Insurance  Company  above  named,  for  the 
consideration  aforesaid,  do  hereby  promise  and  agree  to  make 
good  unto  the  &iid  assured,  his  executors,  administrators  and 
assignees,  all  such  loss  or  damage  not  exceeding  the  amount 
insured,  as  shall  happen  by  fire  to  the  property  above  specified, 
fifom  the  2d  day  of  November,  1844,  at  twelve  o'clock  at  noon, 
unto  the  full  end  and  term  of  one  year  thence  next  ensuing, 
which  term  will  expire  on  the  2d  day  of  November,  1845,  at 
twelve  at  noon,  the  said  loss  or  damage  to  be  estimated  according 
to  the  true  and  actual  cash  value  of  the  said  property  at  the  time 
the  same  shall  happen,  and  to  be  paid  within  sixty  days  after 
dae  notice  and  proof  thereof  made  by  the  assured,  in  conformity 
to  the  conditions  annexed  to  this  policy. 

The  plaintiff  also  gave  in  evidence  certain  renewal  receipts, 
continuing  the  said  insurance,  in  the  name  of  William  Shotwell, 
down  to  January  12,  1855,  and  in  the  name  of  the  plaintiff  (who 
had  become  the  owner  of  the  insured  premises)  from  that  time, 
the  last  three  of  which  receipts  are  as  follows : 

"No.  92,627. 

"  Received,  New  York,  January  12th,  1854,  of  William  Shot- 
well,  sixty  dollars,  being  the  premium  on  two  thousand  dollars 
insured  under  Policy  No.  45,098,  which  is  hereby  continued  in 
force  for  one  year,  to  wit,  from  the  I2th  day  of  January,  1854, 
until  the  12th  day  of  January,  1855,  at  noon. 

"  Macon,  Geo. 

"  Moses  Tucker,  President 
"(Attest,)       J.  Milton  Smith,  Secretary. ^^ 

"No.  97,442. 

"Received,  New  York,  January  12, 1855,  of  Louisa  Shotwell, 
sixty  dollars,  being  the  premium  on  two  thousand  dollars  insured 
under  Policy  No.  45,098,  which  is  hereby  continued  in  force  for 
one  year,  to  wit,  from  the  12th  day  of  January,  1855,  until  the 
12th  day  of  January,  1856,  at  noon. 
"  Macon,  Geo. 

"  Moses  Tucker,  President 
"(Attest,)        J.  Milton  Smith,  Secretary.'^ 
Bosw.— Vol.  V.  82 


250  CASES  IN  THE  SUPERIOR  COURT. 

Shotwell  y.  The  Jefferson  Insurance  Co. 

''No.  102,607. 

"  Eeceived,  New  York,  February  5,  1856,  of  Louisa  Shotwell 
sixty  dollars,  being  the  premium  on  two  thousand  dollars  insured 
tinder  Policy  No.  45,098,  which  is  hereby  continued  in  force  for 
nine  months,  to  wit,  from  the  12th  day  of  January,  1856,  until 
the  12th  day  of  October,  1856,  at  noon. 

"  Macon,  Geo. 

"  Moses  Tucker,  President 
"  (Attest,)        J.  Milton  Smith,  Secretary. ^^ 

The  Policy  contained  the  following  clauses :  "  And  this  Policy 
is  made  and  accepted  in  reference  to  the  proposals  and  conditions 
hereto  annexed,  which  are  to  be  used  and  resorted  to  in  order  to 
explain  the  rights  and  obligations  of  the  parties  hereto,  in  all 
cases  not  herein  otherwise  specially  provided  for. 

'^  The  interest  of  the  assured  in  this  Policy  is  not  assignable, 
unless  by  consent  of  this  corporation  manifested  in  writing ;  and 
in  case  of  any  transfer  or  termination  of  the  interest  of  the  in- 
sured, either  by  sale  or  otherwise,  without  such  consent^  this 
Policy  shall  from  thenceforth  be  void  and  of  none  effect." 

Among  the  conditions  annexed  or  attached  to  the  Policy,  were 
the  following : 

'*  Property  held  in  trust  or  on  commission  must  be  insured  as 
such,  otherwise  the  Policy  will  not  cover  such  property ;  and  in 
case  of  loss,  the  names  of  the  respective  owners  shall  be  set  forth 
in  the  preliminary  proofs  of  such  loss,  together  with  their  res- 
pective interests  therein. 

"  The  interest  of  the  assured  in  this  Policy  is  assignable,  pro- 
vided the  consent  of  the  Company  be  first  obtained  to  the  trans- 
fer. Notice  of  such  assignment  shall  be  given  before  any  loss 
may  have  happened ;  and  this  Company,  when  so  notified,  may 
elect  either  to  continue  the  insurance,  and  express  the  same  by 
indorsements  on  this  Policy,  or  refund  a  ratable  proportion  of  the 
premium  for  the  time  of  the  risk  unexpired,  and  cancel  the 
Policy. 

''  Persons  sustaining  loss  or  damage  by  fire,  shall  forthwith 
give  notice  thereof  in  writing  to  the  Company,  and  as  soon  after 
as  possible  they  shall  deliver  as  particular  an  account  of  their 
loss  and  damage  as  the  nature  of  the  case  will  admit,  signed  with 
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their  own  banda  And  the  j  shall  aocompan  j  the  same  with  their 
oath  or  affirmation,  declaring  the  said  aooount  to  be  true  and  just 

"All  fraud  or  false  swearing  shall  cause  a  forfeiture  of  all 
claims  on  the  insurers,  and  shall  be  a  full  bar  to  all  remedies 
against  the  insurers  on  this  Policj." 

The  following  agreement  was  given  in  evidence: 

"Georgia,  BibbCountt: 

"  Enow  all  men  by  these  presents  :  That  I,  Louisa  Shot- 
well,  of  the  State  of  Illinois,  am  held  and  firmly  bound  by  these 
presents,  to  Dr.  E.  L.  Strohecker,  of  said  county  of  Bibb,  in  the 
sum  of  five  thousand  five  hundred  dollars,  to  the  true  and  faith- 
ful payment  of  which  sum  to  him,  his  heirs,  executors,  admin- 
istrators, and  assigns,  I  do  hereby  bind  myself,  my  heirs,  execu- 
tors, and  administrators. 

"In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal 
this  twelfth  day  of  May,  1855. 

"  Now  the  condition  of  this  obligation  is  such  that,  whereas  I 
have  this  day  sold  to  the  said  Strohecker  a  certain  lot  or  parcel 
of  land  in  the  city  of  Macon,  known  and  distinguished  as  '  the 
Shotwell  Lot,'  situate  on  the  comer  of  Mulberry  and  Third 
streets — ^it  being  part  of  lot  No.  8,  and  square  No.  22,  according 
to  the  plan  of  said  city  of  Macon — embracing  one  hundred  and 
five  £fxt  fronty  more  or  less,  on  Mulberry  street,  and  running 
back  on  the  upper  line  to  the  small  alley  or  passage  running 
across  from  Second  to  Third  street,  and  running  back  on  the  line 
of  Third  street  to  the  property  now  owned  by  the  Messrs,  Tracy, 
which  lot  is  the  same  now  occupied  by  the  said  Strohecker  and 
S.  Day,  on  Mulberry  street,  and  Binder  and  Miller,  on  Third 
street,  and  which  is  actually  and  fully  described  in  a  deed  to  me 
made  by  Henry  R.  Shotwell,  and  now  of  record  in  the  Clerk's 
Office  of  the  Superior  Court  of  said  county  of  Bibb,  for  the  sum 
of  five  thousand  and  five  hundred  dollars,  in  the  following  pay-* 
ments,  to  wit:  twenty-five  hundred  dollars  in  cash,  and  the 
remainder,  in  two  equal  installments  of  fifteen  hundred  dollars 
each--K>ne  due  at  twelve  months  from  date,  and  the  other  at 
twenty-four  months  from  date ;  for  which  said  installments,  he, 
the  said  Strohecker,  has  made  and  delivered  his  two  several  notes 
now  in  my  possession — ^both  bearing  even  date  with  these 
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presents— one  due  at  twelve  months,  and  the  other  at  twenty- 
four  months ;  the  last  named  bearing  interest  from  date,  payable 
semi-annually ;  now,  therefore,  if  he,  the  said  Strohecker,  shall 
well  and  truly  pay  to  me  the  said  several  promissory  notes  at 
maturity,  and  upon  such  payments  being  so  made,  I  shall  make 
and  deliver  to  him  good  warranty  titles  to  the  property  herein- 
before described ;  then  this  obligation  shall  be  null  and  void, 
else  remain  in  full  force  and  eflFect 

''  Signed,  sealed  and  delivered,  the  day  and  year  above 
written." 

The  finding  of  the  Judge  was  as  follows : 

"  First  That  the  said  defendants  did,  on  the  5th  day  of  Feb- 
ruary, 1856,  insure  the  said  plaintiflF  against  loss  or  damage  by 
fire  to  the  said  premises  in  the  manner  set  forth  in  said  Policy 
and  receipts. 

"  Second.  That  before  the  said  contract  of  insurance  was  last 
renewed  as  aforesaid,  the  said  plaintiff,  by  virtue  of  the  said 
agreement  dated  May  12th,  1856,  contracted  to  convey  the  said 
premises  unto  Edward  L.  Strohecker,  who  thereupon,  and  by 
virtue  of  the  said  contract,  entered  into  the  possession  and  enjoy- 
ment of  said  premises,  and  has  ever  since  so  continued. 

."  Third.  That  the  said  defendants  had  no  notice  of  such  con- 
tract of  sale,  or  of  any  conveyance  by  the  said  plaintiff  of  any 
interest  in  the  said  premises,  or  of  any  change  of  possession 
thereof  until  after  the  said  4th  day  of  December,  1866. 

^^  Fourth.  That  on  the  27th  day  of  September,  1856,  the  said 
premises  were,  without  fraud  or  fault  on  the  part  of  the  insured, 
damaged  by  fire  to  the  amount  of  more  than  the  sum  of  two 
thousand  dollars,  and  that  the  said  preliminary  proofs  of  such, 
loss  and  damage  were  furnished  unto  the  said  defendants  as  early 
as  the  said  4th  day  of  December,  1866. 

'^Ftyih.  That  at  the  time  the  said  contract  of  May  12th,  1865, 
was  executed  by  the  plaintiff  and  delivered  unto  the  said  Stro- 
hecker, he,  in  pursuance  of  the  terms  thereof,  paid  unto  the  said 
plaintiff  the  sum  of  two  thousand  five  hundred  dollars  in  cash, 
and  also  his  two  certain  promissory  notes,  each  for  the  sum  of 
$1,500,  by  him  made  payable  to  his  own  order,  and  by  him 
indorsed,  both  dated  the  day  last  aforesaid — one  payable  twelve 
months  after  date,  and  the  other  payable  twenty-four  months 
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after  the  date  thereof,  with  interest;  and  that  the  said  notes  were 
bj  the  said  Strohecker  duly  paid  as  the  same  respectively  became 
doe,  except  the  last  note,  which  was  not  paid  antil  the  18th  day 
of  June,  1857,  because  the  deed  of  conveyance  was  not  ready 
until  then  to  be  so  delivered. 

^^  Sixth.  That  upon  the  payment  by  the  said  Strohecker  of  the 
said  last  mentioned  note,  the  said  plaintiff  executed  and  delivered 
unto  him  a  deed  of  conveyance  of  all  her  right,  title  and  interest 
in  and  to  the  said  premises,  and  has  not  since  had  any  interest 
whatsoever  therein. 

^^  Seventh.  That  by  agreement  made  and  entered  into  between 
the  said  plaintiff  and  the  said  Strohecker,  of  which  the  defend- 
ants had  no  notice,  plaintiff  was  to  keep  the  said  premises 
insured^  and  the  benefit  and  indemnity  against  loss  and  damage 
by  fire  was  to  enure  to  the  said  Strohecker,  who  was  to  pay  unto 
the  said  plaintiff  the  premium  she  might  pay  therefor,  and  the 
said  insurance  existing  at  the  time  of  said  loss  was  by  the  plain- 
tiff obtained  in  pursuance  of  the  said  agreement 

"  Eighth,  That  the  said  premises  were  immediately  after  the 
said  fire  worth  more  than  the  sum  of  two  thousand  dollars,  and 
the  damage  caused  by  the  said  fire  was  repaired  by  the  said 
Strohecker  at  his  sole  expense." 

And  upon  the  foregoing  facts  the  said  Justice  did  find  as  mat- 
ter of  law  that  the  said  plaintiff  sustained  loss  in  the  buildings 
insured  and  damage  by  means  of  the  said  fire  to  the  amount  of 
two  thousand  dollars. 

And  that  by  reason  thereof  the  said  plaintiff  is  entitled  to 
recover  against  the  defendants  the  said  sum  of  two  thousand 
dollars,  with  interest  thereon  from  sixty  days  after  the  4th  of 
December,  1856 — ^being  in  all  the  sum  of  $2,245. 

To  which  finding  and  conclusions  of  the  Judge,  the  counsel  of 
the  defendants  duly  excepted. 

Judgment  was  entered  upon  the  decision  of  the  Judge,  from 
which  the  present  appeal  was  taken. 

K  W.  Stoughton,  for  defendants,  (a,ppellants.) 

L  A  policy  of  insurance  being  a  personal  contract  of  indem- 
nity, nothing  in  the  law  is  better  settled  than  that  the  insured 
can  never  recover  beyond  the  extent  of  his  interest  in  the  sub- 
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ject  insured.  (2  Comst.,  210;  8  Hill,  501;  18  Wend.,  94;  17  N. 
Y.  B.,  891.) 

II.  Upon  the  sale  of  tbe  premises  to  Strohecker,  the  plaintiff 
retained  the  legal  title  thereto,  although  in  equity  they  belonged 
to  the  vendee.  The  plaintiff  also  retained  an  insurable  interest 
in  the  property  to  the  extent  of  $8,000,  being  the  amount  of  the 
unpaid  purchase  money ;  but  such  interest  was  contingent,  and 
liable  to  be  extinguished  upon  the  payment  of  the  two  notes,  or 
upon  a  sale  and  transfer  thereof  without  recourse. 

Before  the  fire  in  question,  one  of  these  notes  was  paid,  and 
soon  after  the  maturity  of  the  last  note,  and  as  soon  as  the  deed 
was  ready  for  delivery,  that  was  paid  also.  Thus  the  insurable 
interest  of  the  plaintiff  in  the  premises  was  extinguished,  and 
her  right  to  indemnity  gone;  for  it  is  well  settled  that  an  insu* 
ranee  by  the  vendor  of  property  covers  only  his  remaining 
interest  therein,  and  cannot  be  resorted  to  for  the  benefit  of  the 
vendee,  {^na  Ins.  Oo.  v.  Tyltr,  16  Wend.,  885,  896-499; 
McLaren  v.  Hartford  Fire  Ins.  Cb.,  1  Seld.,  151 ;  Howard  v.  Albany 
Ins.  Oo.,  8  Denio,  801 ;  Angell  on  Fire  and  Life  Ins.,  §  66 ;  Par- 
sons on  Merc.  Law,  508,  &c;  2  Phillips  on  Ins.,  419 ;  17  Penn. 
R,  258;  21  id.,  518;  16  Petera'  U.  S.  S.  C.  R,  501 ;  17  N.  Y. 
R,  892,898;  9  Paige,  568.) 

The  case  of  Kemochan  v.  The  Bowery  Fire  Insurance  Company 
does  not  change,  or  profess  to  change,  the  law  as  above  laid  dowa 

There  it  was  conceded  that  Kemochan,  who  was  insured  as 
mortgagee,  was  entitled,  as  such,  to  the  amount  claimed  by  him, 
and  therefore  had  a  corresponding  insurable  interest  in  the  pro- 
perty. It  was  also  said  by  the  Court,  that  but  for  the  existenoe 
of  this  interest  his  policy  would  have  been  void. 

IIL  The  fact  that,  at  the  time  of  the  loss,  the  plaintiff  had  a 
contingent  interest  in  the  premises  to  the  extent  of  $1,600— the 
amount  of  the  unpaid  note — ^affords  no  ground  of  recovery  even 
of  that  sum. 

1.  Because  the  negotiable  promissory  note  of  Strohecker  hav- 
ing been  given  for  the  balance  of  the  purchase  money,  is  to  be 
regarded  as  a  substantial  payment  thereof.  Nor  could  the  plain- 
tiff have  recovere<l  against  him  the  balance  of  the  purchase 
money  without  producing  such  note,  and  canceling  the  same 
upon  the  trial.  {Dayton  v.  Trull,  28  Wend.,  845.) 
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2.  Becaofie  it  is  proven  that  such  note  was  paid  before 
the  trial,  whereupon  the  insurable  interest  of  the  plaintiff 
in  the  premises  became  absolutely  extinguished,  and  her  right 
to  indemnify  for  a  loss,  which  fell  wholly  upon  another, 
gone. 

8.  If  it  be  said  that  the  plaintiff  was  at  the  oommenoement 
of  this  suit  entitled  to  recover  to  the  extent  of  the  unpaid  pur* 
chase  money,  the  defendants,  upon  payment  of  that  sum,  would 
have  been  entitled  to  be  subrogated  to  her  right  to  recover  that 
amount  of  Strohecker.  This  claim  having  been  extinguished 
by  payment  during  the  pendency  of  this  action,  affords  a  com- 
plete defense  to  the  plaintiff's  demand  against  the  underwriters. 
(See  the  cases  cited  under  the  second  point.) 

IT.  By  the  terms  of  the  policy,  its  assignment  during  the 
existence  of  the  risk,  without  the  assent  of  the  defendants,  would 
have  rendered  it  void ;  whilst  a  transfer  of  the  interest  of  the 
plaintiff  in  the  subject  insured  would  have  deprived  her  of  the 
right  to  recover. 

If  she  may,  however,  by  a  secret  arrangement  between  her- 
self and  her  assignee  or  vendee,  undertake,  notwithstanding 
such  assignment  or  transfer,  to  hold  the  policy  for  his  benefit, 
the  provision  to  which  I  have  referred  becomes  inoperative,  and 
the  underwriter  may  be  compelled  to  indemnify  those  whom  he 
has  never  undertaken  to  insure. 

V,  Even  upon  the  principles  supposed  to  have  been  laid  down 
by  EooSEVELT,  J.,  in  the  case  of  Kemochan  v.  T?ie  Bowery  Insvr 
ranee  Company^  the  plaintiff,,  at  the  time  of  the  fire,  had  an 
insurable  interest  in  the  premises  to  the  extent  of  only  $1,500, 
the  amount  of  the  then  unpaid  note  given  for  the  purchase 
money.  Upon  the  foregoing  grounds  the  defendants  are  entitled 
to  judgment 

Dntniel  Lardj  for  plaintiff,  (respondent) 

The  statement  of  the  facts  is  in  the  finding  of  the  Judge. 

The  law  of  the  case  is  covered  by  the  decision  in  Kemochan 
V.  The  Bowery  Insurance  Company^  in  the  opinion  concurred  in 
by  the  five  Judges.  (17  N.  Y.  R,  428.) 

I.  At  the  time  of  the  insurance,  (February  6, 1856,)  of  the  fire, 
(September  27,  1856,)  and  after  this  action  was  brought,  (March 
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21,  1857,)  and  until  the  delivery  of  a  deed  for  the  land,  (June 
17,  1867,)  the  plaintiflf  owned  the  property. 

She  was,  under  a  contract  of  May  12,  1856,  to  convey  the 
property  upon  certain  payments  being  made,  the  last  falling  due 
in  May,  1857,  (after  this  suit  was  brought,)  and  in  the  meantime 
to  effect  insurance  to  apply  in  case  of  loss,  as  a  payment  on  the 
contract,  the  contracting  purchaser  paying  her  the  premium. 

The  agreement  to  keep  insured  was  part  of  the  contract  to  sell, 
and  the  defendants  cannot  set  up  a  part  without  taking  the  whole. 

But  as  collateral  to  the  sale  and  to  the  insurance,  it  was  admis- 
sible in  evidence.  (17  N.  Y.  R,  435.) 

2.  This  ownership  was  the  legal  title  and  full  insurable  interest 
in  the  property ;  it  was  not  an  insurance  of  the  contract  debt, 
but  of  the  property.  (17  N.  Y.  R,  435 ;  Reed  v.  Cbfe,  3  Burr. 
R,  1512 ;   Oliver  v.  Greene,  3  Mass.  R,  133.) 

3.  It  was  not  a  trust  estate,  held  for  the  purchaser,  although 
he  had  remedies  at  his  option  analogous  to  those  of  a  cestui  que 
trust.  He  had  the  option  of  a  specific  performance  of  his  con- 
tract, or  to  sue  at  law  for  the  non-performance  by  the  contracting 
vendor,  if  she  refused  to  convey  or  to  keep  insured,  and  could 
recover  in  money.  The  plaintiff  was,  in  equity,  in  a  position 
identical  with  that  of  a  mortgagee;  and  the  case  of  Kemochan  is 
therefore  in  point. 

II.  Under  a  policy  in  general  terms  on  a  building,  all  interests, 
general  or  special,  are  covered,  unless  the  defendants  make 
inquiry  and  are  deceived.  (17  N.  Y.  R,  437 ;  opinion  of  Nelson, 
J.,  12  Wend.  R,  512 ;  affirmed,  16  Wend.  R^  392.) 

III.  There  is  nothing  for  the  insurers  to  claim  by  subrogation ; 
for  the  insurance  money  was  to  go  and  pay  the  contract  price, 
and  to  the  benefit  of  the  contracting  purchaser.  (17  N.  Y.  R,  436.) 

IV.  The  payment  and  deed  in  June,  1857,  afteraction  brought^ 
cannot  be  given  in  evidence  to  defeat  the  action  as  to  form. 
{McKyring  v.  Bull,  16  N.  Y.  R,  297.) 

2  Nor  do  they  bar  the  plaintiff  to  recover  the  insurance  under 
the  agreement  with  the  contractor. 

V.  1.  All  the  objections  to  the  preliminary  proofs  fail,  unless  the 
defendants  wm  contradict  the  above  points  of  the  plaintiff. 

2.  There  is  no  evidence  of  any  objection  to  their  sufficiency 
when  delivered,  or  at  any  other  time  since.  (17  N.  Y.  R,  433.) 
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By  thb  CiouRT— Hopfmak,  J.  Previous  to  the  fire  causing 
the  damage  for  which  the  action  is  brought,  the  plaintiiF  (the 
assured)  had  entered  into  a  contract  with  Strohecker,  which  was 
so  &r  executed  as,  according  to  the  settled  doctrine  of  a  court 
of  equity,  to  make  the  latter  the  owner  of  the  property,  entitled 
to  its  profits,  liable  for  impositions  upon  it,  and  subject  to  any 
loss  which  might  fall  upon  it  by  fire  or  otherwise.  He  had  gone 
into  possession.  He  could  have  been  compelled  to  pay  the  balance 
of  his  purchase  money,  notwithstanding  the  destruction  of  the  pro- 
perty. In  short,  he  was  the  absolute  equitable  owner  in  possession, 
and  entitled  to  the  legal  title  upon  payment  of  $1,500,  the  unpaid 
purchase  money.  {McLaren  v.  The  Hartford  Fire  Oo.j  1  Seld.,  151.) 
By  a  condition  of  the  Policy,  "  in  case  of  any  transfer  or  termi- 
nation of  the  interest  of  the  insured,  either  by  sale  or  otherwise, 
without  such  consent,"  (the  consent  of  the  insurers,  manifested  in 
wriung,)  "this  Policy  shall  from  thenceforth  be  void  and  of 
none  effect"  Again,  "  the  interest  of  the  assured  in  the  policy 
is  assignable,  provided  the  consent  of  the  Company  be  first 
obtained  to  the  transfer." 

The  transfer,  by  sale  or  otherwise,  indicated  in  the  first  clause, 
is  the  transfer  of  the  property  and  the  plaintiff's  interest  therein; 
and  the  object  and  effect  of  this  and  similar  conditions  is  forcibly 
stated  in  the  late  case  of  The  State  Mutual  Insurance  Company 
X.  Roberts.  (31  Penn.  B.,  438.)  "The  safety  of  the  insurer  is 
dependent  much  upon  the  character  of  the  assured — not  alone  upon 
his  integrity  and  good  faith,  but  upon  his  habits  of  carefulness, 
prudence  and  vigilance.  It  is  not  the  purpose  to  stipulate  for  a 
new  contract  with  the  assignee.  It  is  designed,  rather,  to  afford 
substantial  protection  to  the  underwriters,  by  enabling  them  to 
preserve,  during  the  continuance  of  the  risk,  the  safeguards 
which  existed  at  its  origin — those  found  in  the  honesty  and 
watchfulness  of  the  assured." 

There  are  several  cases,  some  in  our  own  Courts,  which  bear 
upon  the  question. 

In  Cunover  v.  The  Mviual  Insurance  (hmpany  of  Albany^  (8 
Denio,  254,  and  1  Comst,  290,  on  appeal,)  the  clause  of  the  char- 
ter, *•  whenever  any  property  insured  by  tliis  corporation  shall  be 
alienated  by  sale  or  otherwi.se,  the  Policy  shall  be  void,"  &c.,  waa 
eonsidered.  It  was  held  that  a  mortgage  creating  only  a  lien  upon 
Bo«w.— Vol.  V.  33 
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the  land  was  not  a  violation  of  the  provision.  The  Company  bad 
also  given  a  consent  to  the  assignment  of  the  Policy  to  the  pro- 
posed mortgagee.  The  Judges  speak  of  the  alienation  mentioned 
in  the  act  as  being  an  absolute  transfer  of  the  title  to  the  property. 

In  Masters  v.  Tfie  Madison  County  Mutual  Insurance  (hmpang, 
(11  Barb.,  624,)  the  Policy  was  executed  on  the  8th  of  Jaoe^ 
1848,  in  fiivor  of  the  plaintiff,  for  five  years.  The  Policy  was 
aubject  to  the  7th  section  of  the  act  of  incorporation,  "  that,  where 
any  property  insured  shall  be  alienated  by  sale  or  otherwise,  the 
Policy  should  thereupon  be  void."  On  the  15th  of  March,  1850, 
a  written  contract  was  made  by  the  plaintiff  with  one  Hicks  to 
sell  and  convey  the  premises  to  him,  and  give  him  a  good  deed 
by  the  Ist  of  September  ensuing.  Hicks  was  to  pay  $8,250-* 
$500  to  be  paid  on  the  1st  of  September,  and  the  balance  in 
annual  installments  of  $200  each,  to  be  secured  by  bond  and 
mortgage.  Hicks  was  given  immediate  possession,  but  there  was 
a  stipulation  that,  upon  any  default  in  the  payments,  he  was  to 
yield  up  possession  and  forfeit  the  contract 

On  the  19th  of  July,  1850,  the  property  was  destroyed  by  fire. 
It  did  not  appear  that  payment  had  been  made  of  the  $500  paya- 
ble the  1st  of  September,  nor  anything  else  done  to  cany  oat  tbe 
contract  It  was  held  that  there  was  no  alienation  within  tbe  pro* 
vision  of  the  Policy,  so  as  to  defeat  the  plaintiff's  right  to  recover. 

Bodges  v.  The  Tennessee  Marine  and  Fire  Insurance  Company^ 
(4  Seld.,  416,)  amounts  to  this:  That  where  the  assured  was  the 
owner  in  fee  at  the  date  of  the  Policy,  and  made  a  deed  absolute 
on  its  face,  but  proven  (by  parol  testimony  even,  there  held 
admissible)  to  be  intended  simply  as  a  mortgage,  an  assignment 
of  the  Policy  to  the  noortgageer  with  the  assent  of  the  Company, 
entitled  the  assignee  to  recover.  There  is  nothing  to  indicate 
that  the  mortgagee  went  into  possession.  The  assured  retained 
an  insurable  interest  at  the  time  of  the  loss,  viz.,  the  equity  of 
redemption.  In  fact,  he  remained  the  owner  as  to  the  question 
of  interest  in  the  premises,  and  the  mortgagee  had  become,  with 
the  assent  of  the  insurers,  assignee  of  tbe  ]\>licy,  and  entitled 
thereby  to  recover  the  amount  of  the  loss. 

In  Hooper  v.  The  Hudson  Fire  Insurance  Oompany  (15  Barb., 
418,  and,  on  appeal,  17  N.  Y.  R,  424,)  the  Poliqr  cimtaiBed  the 
same  provision  as  in  the  present  case.    The  Policy  wottldezpbe 
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the  18th  of  March,  1853.  On  the  2l8t  of  June  the  stock  covered 
bj  the  insurance  was  sold  under  execution,  and  the  plaintiff 
became  the  purchaser.  On  that  day  he  applied  for  and  obtained 
a  consent  of  the  Company  to  the  assignment  of  the  policy  to  hinii 
without  disclosing  what  interest  he  possessed.  The  assignment 
was  made  on  the  SOth  of  June,  and  on  the  1st  of  July,  1862,.  a 
portion  of  the  property  was  destroyed  by  fire. 

These  positions  were  held  by  the  Court  of  Appeals  r  After  the 
sale,  and  before  the  assignment  of  the  Policy,,  no  recovery  could 
hare  been  had,  not  because  the  Pblicy  had  become  void,  but 
because  the  insured  had  suffered  no  loss,  and  the  owners  of  the 
gpods  (the  purchasers,  it  is  presumed)  had  no  claim,  for  they  had 
no  interest  in  the  Policy.  The  Policy,  however,  was  not  eistinct, 
and,  being  assigned  with  the  Company's  assent,  it  restttacfaed  to 
the  goods. 

The  proposition  of  Judge  BABCULa,  in  TtUou  v.  The  Kingston 
Mutual  Insurance  Company^  is  recognized  in  The  Buffalo  Steam 
Engine  Works  v.  The  Sun  Mutual  Insurance  Company^  (17  N.  Y. 
R,  412,)  that  a  transfer  of  one  joint  owner  to  his  coowner  was 
not  within  the  prohibition  of  the  Policy.  ( Wilson  v.  The  Oenc- 
see  MvJtaai  Insurance  Company^  16  Barb.,  511.) 

In  Dey  v.  The  Poughkeepsie  Mutual  Insurance  Company^  (28 
Barb.,  628,)  a  transfer  of  the  interest  of  one  of  the  parties  to  the 
Policy  to  the  other  party,  and  a  stranger,^  by  way  of  general 
assignment  for  creditors,  was  held  to  be  within  an  interdiction 
in  the  Policy  similar  to  this..  Tbe  object  of  the  provision  was 
to  protect  the  Company-  from  controversies-  with  strangers,  or 
persons  other  than  diose  with  whom  they  have  contracted. 

In  McLaren  v..  The  Hartford  Fire  Inswranoe  Company^  (1  Seld., 
151,)  insurance  was  made  by  the  plaintiff  with  the  defendant  on 
the  17th  of  January,  1843,  for  one  year.  B.  H.  Camming  held 
two  mortgages  on  the  premises.  He  obtained  a  decree  of  fore- 
cloffare,  and  the  property  was  sold  on  the  6th  of  September, 
1848,  and  purchased  by  Qiiackenbush.  He  paid  the  deposit 
required  by  the  terms.  Of  the  purchase  money,  $12,000  was  to 
be  secured  by  bond  and  mortgage,  and  the  baliance  paid  on  the 
1st  of  October  ensuing,  or  as  soon  as  the  decree  of  sale  should 
be  enrolled,  when  the  master's  deed  would  be  ready  for  delivery. 
The  purchaser  wsa^  to*  kcep'  the  premises  insured,  and  to  assign 
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the  Policies  to  protect  the  mortgagee.  A  fire  occurred  on  the  11th 
of  October.  The  decree  was  not  enrolled  until  the  6th  of 
November,  and  the  deed  was  then  delivered.  The  Policy  con- 
^  tained  the  usual  clause,  that  in  case  of  any  transfer  or  change 
**of  title  in  the  property  insured,  the  insurance  should  be  void." 

The  Court  held,  "  that  the  sale  under  the  decree  vested  a  com- 
plete equitable  title  in  the  vendee  to  the  mortgaged  premises." 
It  was  apparent  that  the  transfer  of  the  ownership  of  the  mort- 
gaged premises  was  within  the  spirit  of  the  condition  of  the 
Policy.  Foot,  J.,  said:  "Although  the  naked  title  may  not 
vest  in  the  purchaser  till  the  deed  be  given,  yet  the  whole  right 
and  interest  passes  to  him  immediately  on  the  sale,  and  he 
becomes  thenceforth  the  owner.  By  a  decision  of  the  Supreme 
Court  made  in  1843,  and  afterwards  affirmed  by  the  Court  of 
Appeals,  the  master's  sale  passed  the  interest  of  the  parties  pre- 
sently, and  the  deed  when  given  related  back  to  the  time  of  sale." 

It  is  of  consequence  to  notice  that,  in  this  case,  the  Policy  had 
been  assigned  to  Cumming  to  secure  payment  of  the  mortgages 
held  by  him  exceeding  the  amount  insured. 

The  Court  also  say,  that  whether  the  conclusion  they  had 
before  stated  was  so  or  not,  McLaren  could  not  recover  without 
showing  a  valuable  interest  in  the  subject  insured. 

It  is  clear  that  it  was  considered  that  his  valuable  and  insura- 
ble interest  had  been  extinguished  and  divested  by  the  sale. 

Some  authorities  in  other  States  may  be  usefully  referred  to. 

In  Poioers  v.  The  Ocean  Insurance  Company^  (19  La.  B.,  28j) 
under  a  similar  clause,  it  was  held,  that  where  there  was  a  sale 
and  possession,  and  the  property  reverted  by  reason  of  unpaid 
purchase  money,  the  Policy  was  suspended  during  the  possession 
of  the  intended  purchaser,  and  revived  on  the  property  reverting 
to  the  vendor,  and  possession  held  by  him  at  the  time  of  the  loss. 

So  in  Trumbull  v.  T/ie  Portage  County  Mutual  Insurance  Com* 
pany^  (12  Ohio,  805,)  it  was  decided  that  an  agreement  for  a  sale, 
and  part  payment  of  the  purchase  money,  was  not  a  breach  of 
such  a  condition  where  the  assured  remained  in  possession,  and 
no  conveyance  was  made. 

In  Norcrt)ss  v.  The  Insurance  Oompanies,  (17  Penn.  R,  429.)  the 
vendee  of  goods  received  part  of  the  |>rice,  and  remained  in  pos- 
session at  the  time  of  the  loss.    He  was  held  to  be  covered  by  a 
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Policj  made  with  him  before  the  sale  for  so  much  as  remained 
UDpaid. 

Upon  a  careful  consideration  of  these  authorities,  we  do  not 
find  that  an  executory  contract  of  the  nature  of  that  in  question, 
even  when  it  creates  an  equitable  title,  and  the  intended  ourchaser 
is  let  into  possession,  is  a  breach  of  such  a  provision  of  a  Policj 
against  alienation  without  consent,  as  we  find  in  this  case.  The 
mere  fact  of  a  change  of  possession  would  seem  to  apply  to  i^ 
lease  or  mere  tenancy,  as  well  as  to  the  present  case. 

2.  The  case  is  then  to  be  considered  upon  the  theory  that 
the  contract  in  question,  executed  as  it  was,  does  not  amount  tQ 
a  yiolation  of  that  prohibition. 

To  my  mind,  it  is  clear  that  the  plain tifi*  could  not  recover  more 
than  the  unpaid  purchase  money  due  when  the  action  was  com* 
menced. 

There  must  be  an  insurable  interest,  not  only  at  the  date  of 
the  Policy,  but  at  the  time  of  the  loss,  to  entitle  the  plaintiff  to 
recover.  The  plaintiflF,  although  he  continued  vested  with  the 
l^al  title,  retained  nothing  of  an  insurable  interest  in  the  pro- 
perty, but  for  the  unpaid  purchase  money.  We  may  treat  thi^ 
interest  as  continuing.  The  Policy  remained  in  force  pro  tanto. 
By  the  successive  payments,  the  original  entire  right  in  the 
subject  has  been  abridged  and  parted  with,  and  the  insurable 
interest  diminished.  (3  Denio,  805.) 

Again :  Strohecker  obtained,  after  the  contract  and  possession^ 
an  insurable  interest  in  the  property,  not  merely  commensurate 
with  his  payments  as  successively  made,  but  for  the  full  value. 
His  actual  payments,  his  liability  for  the  balance,  and  his  title  as 
equitable  owner,  gave  him  this  right.  {The  jEtna  Ins,  Co,  v; 
Tyler,  12  Wend.,  507;  16  Wend.,  385;  McGivney  v.  The  Phob^ 
nix  Fire  Ins.  Co.,  1  Wend.,  85.) 

Strohecker,  in  his  own  right  and  as  purchaser  of  the  premises, 
cannot  claim  the  slightest  interest  in  the  present  Policy.  The 
rights  and  relations  between  the  plaintiff  and  defendants  can- 
not, in  any  mode,  directly  or  indirectly,  be  affected  by  any- 
thing done  or  contracted  between  the  plaintiff  and  him  without 
the  Company's  assent  So  far  (is  the  present  case  is  concerned, 
the  rule  remains,  as  I  think,  in  its  absolute  force,  that  "a  Policy 
of  insurance,  before  a  loss,  is  a  chose  in  action,  which  is  not 
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assignable  so  as  to  pass  the  legal  interest"  (3  Denio,  805 ;  17 
N.  Y.  R,  424.)  It  constitutes  a  personal  contract  between  the 
assured  and  insurers,  in  which  three  great  elements  are  conspicu- 
ous and  controlling:  an  insurable  interest  in  the  subject  at  the 
time  of  the  loss ;  a  continuing  title  in  the  Policy  at  that  time, 
which  will  enable  the  insurers  to  measure  and  terminate  their 
liability  by  dealing  with  him  alone,  or  in  reference  to  him  alone; 
and  the  due  observance  of  all  the  conditions  and  stipulations  of 
the  Policy.  To  allow  that  Strohecker  got  a  right  which  enables 
the  plaintiff  to  recover  any  of  the  insurance  money  for  his  bene- 
fit, beyond  the  extent  of  their  own  interest,  is  to  make  the 
defendants  partially  his  insurers ;  to  assume  the  risk  of  his  pos- 
sible heedlessness  or  dishonesty,  when  they  had  provided  for  the 
advantage  of  the  plaintiff's  prudence  and  integrity.  And  it  may 
be  observed  that  the  reasoning  which  sanctions  the  retention  of 
an  insurable  interest  in  the  plaintiff  for  unpaid  purchase  money, 
is  wholly  insufficient  to  warrant  an  implied  transfer  of  an  inte- 
rest in  the  policy  to  Strohecker  for  any  indemnity  to  him. 

I  do  not  think  that  anything  in  the  cases  of  Benjamin  v.  The 
Saratoga  County  Mutual  Insurance  Company^  (17  N,  Y.  R.,  415,) 
or  Kernockan  v.  The  New  York  Bowery  Fire  Insurance  Company^ 
(id.,  429,)  conflicts  with  the  view  I  have  thus  taken.  In  the  for- 
mer, the  mortgagee  obtained  an  insurance  as  agent  of  the  owners, 
and  apprised  the  Company  of  his  interest.  He  foreclosed  and 
became  the  purchaser,  and  agreed  to  convey  to  Brainard ;  then 
the  Ck)mpnny  agreed  that  the  policy  should  continue  in  force 
until  the  title  was  perfected  in  Brainard,  the  vendee,  he  agreeing 
to  pay  the  premiums,  of  which  the  defendants  had  notioa 
"The  fair  interpretation  of  the  agreement,  that  the  policy  should 
continue  valid  until  the  title  should  be  perfected  in  Brainard,  is, 
that  the  indemnity  should  inure  to  the  benefit  of  Bniinard  as 
well  as  of  the  plaintiff.  To  the  extent  of  his  equitable  interest 
in  the  property,  the  plaintiff  is  to  be  regarded  as  holding  the 
Policy  in  trust  for  him." 

The  other  case  seems  also  distinguishable  on  various  grounds. 

When  an  insurance  is  made  expreasly  with  a  mortgagee,  the 
insurer  is  apprised  of  the  existence  of  a  mortgagor,  wlio  he  is 
bound  to  know  is  the  actual  owner,  and  it  may  be  a  presumption 
that  an  actual  owner  is  in  possession. 
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Again :  The  clauses  as  to  a  consent  for  the  assignment  of  the 
poUcj,  or  to  an  alienation,  did  not  come  into  consideration  in 
that  case.  The  bearing  of  such  provisions  upon  the  present  case, 
in  any  view,  has  been  already  stated  folly. 

The  contract  was  with  the  mortgagee^  explicit  and  absolute, 
without  r^ard  to  the  sufficiency  of  the  bond  or  solvency  of 
the  debtor.  He  had  an  insurable  intQ,rest  in  the  property  to  the 
amount  of  the  policy,  because  his  interest  or  his  debt  exceeded 
or  equaled  it.  It  was  an  insurance  of  the  property,  not  of  his 
demand.  The  Company  merely  altered  a  former  Policy  in 
&vor  of  Kcrnochan,  by  adding  the  word  "  mortgagee." 

The  view  thus  taken  involves  the  result  that  the  judgment 
was  wrong  in  allowing  more  than  $1,600,  the  unpaid  purchase 
money,  omitting  for  the  present  the  consideration  that  this  sum 
has  been  paid  since  the  action  was  commenced. 

The  counsel  for  the  defendants  insists,  that  had  they  paid  that 
amount,  they  would  have  been  entitled  to  resort  to  Strohecker 
to  recover  the  unpaid  balance  from  him,  upon  the  doctrine  of 
subrogation. 

This  rule  of  subrogation  rests  upon  the  foundation  of  a  clear 
natural  equity,  and  can  only  exist  when  it  is  just,  both  that  the 
party  claiming  it  should  be  indemnified,  and  that  the  party 
against  whom  it  is  asserted  should  answer  the  demand. 

When  a  sarety  pays  the  debt,  both  of  these  requisites  exist 
When  an  underwriter  pays  a  general  average,  this  is  equally  the 
case.  (16  Wend.,  898.)  When,  as  in  The  Quebec  Fire  Insurance 
Company  v.  Sl  Louis^  {7  Moore's  Pr.  Coun.  C,  286,)  the  insurers 
pay  a  demand  covered  by  the  policy,  for  which  an  action  could 
have  been  sustained  against  others,  whose  wrong  caused  the  los8| 
the  rule  in  its  full  extent  is  justly  observed. 

The  French  writers  are  full  of  disquisitions  upon  this 
subject 

In  supposed  analogy  to  the  rule  in  marine  insurances,  the 
question  has  been  raised  and  much  discussed,  whether  the  insurer 
against  fire,  who  has  paid  a  loss  to  the  assured,  is  entitled  to  all 
the  actions  he  pos.sea9ed  against  tenants,  neighbors,  &c.,  under 
article  1733  of  the  Code. 

The  question  is  presented  in  two  forms :  one  whether  the  right 
of  subrogation  exists  absolutely  without  agreement  or  cession, 
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{de  plein  droit :)  the  other,  when  the  assured  has  stipulated  to 
cede,  or  has  actually  ceded,  such  rights. 

Article  1733  of  the  Code  gave  a  right  of  action  to  the  owner 
against  the  tenant  for  damage  caused  by  fire,  unless  it  arose  from 
inevitable  accident,  superior  force,  fault  of  constmction,  or  was 
communicated  from  a  neighboring  building. 

Against  an  incendiary,  or  the  neighbor  in  whose  building  a 
fire  has  originated  through  his  fault  or  negligence,  all  the  writers 
agree  that  there  is  a  right  of  subrogation  upon  a  principle  of 
equity,  and  the  insurer  succeeds  to  the  privileges  of  the  assured. 
The  reasoning  of  M.  Pardessus  on  this  point  is  admitted  univer- 
sally. (Alauzet  Traite  Des  Assurances^  torn.  2,  arts.  477,  478.) 

But  it  seems  to  be  equally  settled  that,  as  between  the  tenan^ 
responsible  under  the  article  of  the  Code  before  cited,  and  the  in- 
surer, there  is  no  such  right  of  subrogation  given  as  matter  of  law. 
.  The  contested  point  appears  to  have  been,  whether  the  insurer 
could  lawfully  stipulate  in  his  policy  for  the  acquisition  or  cession 
to  him  of  this  right  against  a  tenant.  (Grun  &  Folliat  Des  Assu- 
rances Terrestres,  art.  296.) 

The  discussion  of  this  point  is  very  interesting,  and  the  strength 
of  the  argument  is,  in  my  judgment,  with  thase  who  deem  such 
stipulations  void.  The  liability  of  the  tenant  is  by  force  of  a 
rigorous  law,  which  great  views  of  public  policy  dictated,  but 
is  oflen  harsh  and  inequitable  in  its  application.  It  is  a  purely 
personal  liability  to  the  owner.  There  is  no  mutual  engagement 
of  the  tenant  with  the  insurer,  or  joint  contract  with  the  creditor. 
They  are  strangers  to  each  other.  The  tenant  is  no  more  prima- 
rily responsible  than  the  insurer,  and,  in  an  equitable  view,  is 
less  so.  The  contract  of  insurance  has  its  full  effect  between  the 
parties  by  payment  of  the  damage,  and  cannot  survive  to  assume 
a  new  fiice  against  a  third  person. 

It  appears,  however,  that  a  decision  was  given  by  the  Tribunal 
of  Montdidier,  and  affirmed  on  appeal  by  the  Court  of  AmieDS, 
supporting  such  stipulations,  and  sustaining  an  action  by  the  insu- 
irers  against  the  owner  of  an  adjoining  house  in  which  the  fire 
originated.  (Grun  &  Folliat,  p.  247,  n.) 

Even  in  this  view  of  the  law,  we  find  a  substantial  distinction 
between  the  rule  there  stated  and  the  present  case.  The  insurer 
paakes  it  part  of  his  contract  that  he  shall  have  these  privileges, 
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and  in  that  view  undertakes  the  risk  and  graduates  his  premium. 
There  was  no  such  stipulation  here.  The  precepts  of  equity,  so 
lar  from  approving  such  a  substitution,  are  hostile  to  it.  "  It 
would  add  to  the  affliction  of  one,  already  an  innocent  victim  of 
misTortune." 

The  result  is,  that  the  defendants  had  no  right  to  a  subrogation 
had  they  paid  the  $1,500  upon  the  commencement  of  the  suit. 

3.  One  question  remains,  viz.:  the  effect  of  the  payment,  during 
the  pendency  of  the  action,  of  the  $1,500,  the  amount  of  the  pur- 
chase money  unpaid  at  its  commencement. 

It  seems  to  me  that  the  following  considerations  may  dispose  of 
this  point  It  is  perfectly  equitable  that,  as  between  the  plaintiff 
and  Strohecker,  the  insurance  money  should  go  to  the  latter.  Had 
the  Policy  been  assigned  to  him  after  the  loss,  and  before  the  suit, 
he  could  have  brought  the  action  in  his  own  name.  {Mellen  v. 
The  Hamilton  Fire  Inmrance  Company,  5  Duer,  101 ;  17  N.  Y. 
R,  609.)  On  payment  of  the  note  to  the  plaintiff  he  could  have 
required  an  actual  assignment  of  the  Policy,  and  recovered  the 
amount  of  the  insurable  interest  which  the  plaintiff  had  at  the 
time  of  the  loss  and  institution  of  the  suit  By  the  agreement 
between  him  and  the  plaintiff,  she  was  to  keep  the  property  insured 
for  his  benefit ;  and  it  is  in  evidence  that  he  paid  the  last  premium 
to  the  plaintiff,  which  she  paid  to  the  defendants  in  February, 

1856,  and  which  continued  the  Policy  in  force  to  the  time  of  the 
loss.  We  think  that  the  payment  of  the  remaining  debt  during 
suit,  coupled  with  the  agreement  and  payment  of  the  premium, 
has  operated  as  a  virtual  equitable  assignment  of  the  plaintiff's  in- 
terest in  the  Policy ;  and  as  she  had  a  clear  right  of  action  at  its 
commencement,  we  see  no  reason  why  the  Court  should  act  upon 
proof  of  such  payment,  not  even  brought  before  it  by  any  plead- 
ing, to  defeat  what  is  a  just  demand  against  the  Company. 

The  result  is,  that  the  judgment  must  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event,  unless  the  plaintiff 
consents  to  a  reduction  of  the  amount  so  as  that  the  judgment 
shall  stand  for  $1,500,  with  interest  from  the  2d  of  February, 

1857,  being  sixty  days  after  the  4th  of  December,  1856.  If  the 
plaintiff  so  consent,  the  judgment  will  be  affirmed  for  the  reduced 
amount,  and  reversed  as  to  the  residue. 

Ordered  accordingly. 
Bosw.— Vol.  V.  84 
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Hall,  Plaintiff  and  Respondent,  v.  Merbill,  Defendant  and 

Appellant 

1.  An  unconditional  agreement  between  an  insolvent  debtor  and  part  of  his 
creditors  to  accept  his  notes  for  a  designated  portion  of  the  amount  he  owes 
to  tliem  severally,  in  satis&ction  of  the  whole,  is  obligatory  upon  such 
creditors. 

2.  The  relinquishment  of  a  part  of  their  demands  by  those  signing  the  agree- 
ment^ and  the  surrender  of  their  right  to  enforce  them  in  full,  is  a  sufficient 
consideration  to  uphold  it 

3.  Such  an  agreement  implies,  though  it  does  not  in  terms  contain,  a  promise 
of  each  of  the  creditors  signing  it  to  and  with  every  other  of  such  crediUvs 
to  accept  the  composition  stipulated  for,  and  to  abstain  from  all  eflforta  to 
collect  more. 

i.  Where  such  an  agreement  bears  date  December  15th,  1857,  and  provides 
that  the  notes  to  be  accepted  in  satisfaction  shall  be  for  equal  amounts  at 
six,  nine  and  twelve  months,  from  January  Ist,  1858,  it  is  not  indispensable  to 
the  continuing  validity  of  the  agreement,  that  such  notes  be  delivered  or 
tendered  on  said  first  day  of  January.  K  no  demand  of  them  be  made^ 
they  must  be  tendered  within  a  reasonable  time. 

(Before  Hoffmak,  WoonRUFF  and  Moncrief,  J.  J.) 
Heard,  May  12th ;  decided,  July  28th,  1859. 

This  is  an  appeal  by  the  defendant  from  a  judgment  entered 
against  Iiim  for  the  sum  of  $690.81.  The  case  was  tried  before 
Mr.  Justice  Slosson,  without  a  jury,  on  the  15th  of  November, 
1858. 

The  complaint  states  the  sale  and  delivery  of  goods  by  the 
plaintiff  to  the  defendant  on  credit,  at  various  times,  and  in 
various  parcels,  between  the.  11th  day  of  April,  1857,  and  the 
26th  day  of  March,  1858,  amounting  in  the  aggregate  to  the  sum 
of  $577.82,  for  which  sum,  with  interest  on  the  amounts  respec- 
tively, as  the  several  periods  of  credit  expired,  judgment  was 
prayed.  All  the  sales;  except  one  for  $5.25,  were  made  before  the 
26th  of  October,  1857.  This  one  was  made  on  the  26th  of 
March,  1858. 

The  answer  first  denies  every  allegation  of  the  complaint  except 
as  therein  "  admitted  or  avoided." 

It  then  alleges  that  on  the  15th  day  of  December,  1857,  the 
plaintiff  executed  and  delivered,  together  with  other  creditors  of 
the  defendant,  a  certain  instrument  in  writing,  (called  in  the  state- 


NEW  YORK-JULY,  1859.  267 

HaU  ▼.  MerriiL 

ment  of  facts  found,  a  rdease^)  under  his  hand  and  seal  of  which 
iofltrament  and  the  signature  of  the  plaintiff  the  following  is  a 
copy: 

"Whereas,  in  consequence  of  sundry  losses  and  misfortunes, 
Benjamin  B.  Merrill  has  become  unable  to  pay  his  debts  in  full, 
we,  the  undersigned,  in  consideration  of  one  dollar  to  us  in  hand 
paid,  receipt  of  which  is  hereby  acknowledged,  agree  to  receive, 
in  fall  payment  and  settlement  of  our  respective  claims  against 
him,  his  three  notes  for  equal  amounts  at  six,  nine  and  twelve 
months  from  January  1,  1858,  at  forty  cents  on  the  dollar. 

"In  witness  whereof  we  have  hereunto  set  our  hands  and  seals 
fliis  15th  day  of  December,  1857. 

"Elizur  Hall.  [l.  s.]" 

The  answer  then  alleges  the  execution  by  the  defendant  of 
thiee  promissory  notes,  each  for  $78.18,  at  six,  nine  and  twelve 
months  resjjectively,  dated  the  1st  of  January,  1858,  to  the  order 
of  the  plaintiff,  the  proffer  of  such  notes  to  him  on  or  about  the 
Ist  of  February,  1858. 

That  these  notes  were  given  for  the  composition  of  the  demands 
mentioned  in  the  complaint,  and  that  the  action  for  the  same  is 
thereby  barred. 

It  then  alleges,  as  a  set-off  as  to  the  item  of  $5.26,  a  purchase 
of  goods  to  the  amount  of  $13.25,  on  the  26th  of  March,  1858, 
by  the  plaintiff  from  the  defendant 

In  another  part  of  the  answer  it  is  averred  that  the  instrument 
aforesaid  was  signed  by  the  plaintiff  and  eleven  other  persons  or 
firms,  the  creditors  as  aforesaid  of  said  defendant,  relying  upon 
the  good  faith  of  both  plaintiff  and  defendant  in  carrying  out  the 
terms  of  such  agreement,  as  far  as  they  were  respectively  con- 
cerned. It  avers  his  readiness  and  willingness  to  carry  out  the 
agreement 

Tlie  answer  seeks  affirmative  relief  in  the  following  manner: 
Wherefore,  this  defendant  demands  judgment  against  the  plain- 
tiff that  the  said  agreement  in  writing  be  specifically  performed; 
that  the  plaintiff  be  adjudged  to  receive  the  three  notes  in  satis- 
&ction  of  his  claims,  and  the  money  upon  such  as  have  fallen 
due;  that  he  be  perpetually  restrained  from  commencing  any 
action  upon  such  claims,  or  from  assigning  or  disposing  of  the 
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same,  and  that  the  defendant  may  have  such  further  relief  as  the 
nature  of  the  case  may  require. 

The  plaintiff,  by  way  of  reply  to  the  counterclaim  for  equita- 
ble relief,  denies  each  and  every  allegation  in  that  part  of  the 
answer,  except  as  thereafter  admitted.  He  admitted  the  execu- 
tion of  the  composition  deed,  but  sets  up  that  he  was  induced  to 
do  so,  by  false  ^nd  fraudulent  representations  of  the  defendant, 
as  to  his  losses  and  insolvency;  that  the  defendant  engaged 
that  all  his  creditors  should  sign  the  deed,  and  that  it  was  to  be 
of  no  effect  without  this  was  done ;  that  none  were  to  be  paid 
over  forty  cents  on  the  dollar;  that  all  have  not  signed  such  deed, 
but  on  the  contrary,  a  portion  of  them  have  refused  to  sign  it, 
and  some  of  them  have  been  paid  their  demands  in  full,  and  that 
some  who  did  sign,  have,  under  promises  to  that  effect,  been  paid 
their  demands  in  full 

The  only  evidence  given  upon  the  trial  was  that  of  the  plain- 
tiff upon  his  own  examination.  He  proved  representations 
made  by  the  defendant  as  to  his  situation,  but  gave  no  evidence 
tending  to  show  any  falsehood  or  fraud  in  them. 

He  testified  that  one  or  two  other  creditors  had  signed  the  com- 
position deed  before  he  signed  it  himself;  that  the  notes  men- 
tioned in  the  deed  were  to  be  delivered  at  least  as  early  as  the 
1st  of  January ;  they  were  tendered  about  the  middle  of  Febru- 
ary, and  that  he  refused  to  accept  them,  stating  that  his  signature 
was  procured  through  fmud. 

The  question  was  put  to  the  witness  by  the  Court,  whether 
there  was  any,  and  if  any,  what,  consideration  for  his  signing  the 
composition  deed? 

An  objection  of  the  defendant's  counsel  to  the  question  was 
overruled,  and  an  exception  taken.  The  witness  answered, 
there  was  none,^ except  his  promise  to  give  the  notes. 

The  plaintiff  having  rested,  and  the  defendant  offering  no  tes- 
timony, the  le^amed  Judge  found  as  follows : 

"  1st.  That  the  release  set  forth  in  the  pleadings  was  executed 
without  any  consideration  moving  from  the  defendant  to  the  plain- 
tiff, except  the  promise  to  give  the  notes  referred  to  in  the  plead- 
ings on  the  1st  of  January,  1858. 

"  2d.  That  the  release  was  signed  by  the  plaintiff  on  or  about 
the  15th  December,  1867. 
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"3d.  That  the  said  release  was  signed  after  two  or  three  other 
cieditors  of  the  defendant  had  signed  the  said  release. 

"4th.  That  the  defendant  bought  the  goods  at  the  times  and 
for  the  prices  charged  in  the  complaint.  . 

"5th.  That  the  defendant  tendered  the  notes  to  the  plaintiff 
required  by  the  release,  on  or  about  middle  of  February,  1858, 
and  not  before. 

"  6th.  That  when  the  first  note  became  due  the  defendant  ten- 
dered the  plaintiff  the  amount  of  money  due  thereon,  which  the 
plaintiff  offered  to  receive  and  apply  on  the  general  account,  but 
not  as  a  fulfillment  of  his,  defendant's,  agreement,  but  which 
defendant  refused  to  pay  for  that  purpose  or  on  that  understand- 
ing." 

And  the  Court  found  as  a  conclusion  of  law  upon  the  forego- 
ing facts : 

"That  the  release  is  no  bar  to  the  plaintiff's  recovery  herein — 
to  which  conclusion  of  law  and  ruling  the  defendant's  counsel 
then  and  there  excepted,  and  the  Court  thereupon  ordered  a  judg- 
ment for  the  plaintiff  for  the  sum  of  $606.90,  with  the  costs." 

From  the  judgment  entered  on  this  decision,  the  present  appeal 
is  taken. 

E  W,  Dodge^  for  plaintiff,  (appellant.) 

L  The  Court  erred  in  receiving  evidence  of  the  want  of  con- 
sideration in  the  composition  deed. 

1.  Because  this  was  not  an  action  upon  a  sealed  instrument; 
nor, 

2.  Was  there  any  set-off  In  the  action  founded  upon  the  deed. 
(2  RS.,  406,  [§77.]) 

The  statute  only  applies  to  cases  of  an  action  upon  a  sealed 
instrument,  and  where  a  set-off  is  founded  upon  any  sealed  instru- 
ment Therefore,  we  say  the  seal  was  conclusive  evidence  of  a 
consideration  in  all  other  cases,  as  before  this  enactment. 

11-  The  composition  deed  expressed  a  consideration  which 
was  sufficient,  whether  received  or  no^^^  for  the  reason  that  the 
plaintiff  could  recover  it  by  action.  (1  Sandf.,  58 ;  2  id.,  312.) 

1.  The  grantor  cannot  contradict  the  acknowledgment  of  a 
consideration,  for  the  purpose  of  defeating  a  conveyance,  (in  a 
case  free  from  fraud.)  (2  Hill,  554;  2  Denio,  886.) 
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2.  A  Court  will  not,  as  between  the  parties  to  a  deed,  permit 
proo&  of  uon-payment  of  a  nominal  consideration  for  the  pur^ 
pose  of  destroying  the  deed.  (2  Barb.  Ch.,  282.) 

in.  This  instrument,  executed  bj  the  plaintiff  and  other  cre- 
ditors to  the  defendant,  was  a  composition  deed.  It  contains  all 
the  elements  and  requisites  of  such  an  instrument,  the  most 
important  of  which  are : 

1.  An  agreement  between  the  creditors  themselves ;  and, 

2.  An  agreement  between  the  creditors  and  the  debtor. 
Again :  It  provides  that  each  creditor  shall  receive  the  sum 

or  security  which  the  deed  stipulates  to  be  paid  or  given,  and  no 
more;  and, 

That^  upon  this  consideration,  the  debtor  shall  be  wholly 
discharged  from  all  the  debts  then  owing  to  the  creditors  who 
signed  the  deed.  (4  Sand£,  88,  84.) 

lY.  This  deed  was  a  bar  to  a  recovery  in  this  action,  and  the 
plaintiff  should  have  been  required  to  fulfill,  on  his  part,  and  to 
receive  the  notes  in  full  satisfaction  of  his  claims. 

V.  The  notes  were  tendered  to  the  plaintiff,  which  he  refused 
to  receive,  and  the  money  was  tendered  to  the  plaintiff  on  the 
note  which  first  became  due,  which  the  plaintiff  refused  to 
receive ;  and  as  there  was  no  time  fixed  in  the  deed  when  the  notes 
were  to  be  delivered,  and  being  offered  before  the  maturity  of  the 
first  note,  they  were  offered  in  time,  and  it  should  be  so  held. 

Therefore,  we  say  the  Court  erred  in  giving  judgment  for  the 
plaintiff  and  a  new  trial  should  be  granted. 

0.  L.  Stewart^  for  respondent 

1.  The  judgment  in  this  action  is  sustained  by  the  evidence  in 
the  case,  that  the  defendant  was  justly  indebted  to  the  plaintiff 
as  charged  in  the  complaint 

The  Judge  on  the  trial  below  found  as  one  of  his  conclusions 
of  fact  in  the  case: 

"  That  the  defendant  bought  the  goods  at  the  times,  and  for  the 
prices  chai^ged  in  the  complaint." 

This  is  not  in  any  way  disputed  or  denied  by  the  defendant 

II.  The  written  instrument  set  forth  in  the  defendant's  answer 
is  no  bar  to  the  plaintiff's  lecovery  in  this  action. 
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L  It  is  without  consideration,  and  is  not  therefore  effectual  as 
a  defense.  {Warren  v.  Skinner^  20  Conn.  R.,  569.) 

2.  The  seal  is  not  conclusive  evidence  of  consideration. 

The  Bevised  Statutes,  which  treat  of  evidence,  declare,  that 
"in  every  action  upon  a  sealed  instrument,  and  where  a  set-V>ff 
ia  foanded  upon  any  sealed  instrument,  the  seal  thereof  shall 
o&ly  be  presumptive  evidence  of  a  sufficient  consideration,  which 
maj  be  rebutted  in  the  same  manner  and  to  the  same  extent  as 
if  such  instrument  were  not  sealed.  (3  R.  S.,  691,  6th  ed. ;  Eua- 
«B  V.  Rogers,  16  Wend.,  863-369;  Tallmadge  v.  Waliis,  25 
Wend.,  112-115;  Gilkland  v.  Failing,  6  Denio,  812.) 

8.  The  instrument  in  question  is  not  a  release  in  presmti^ 
nor  is  it  effectual  as  such.  The  most  that  can  be  claimed  for  it 
ia^  that  it  is  an  agreement  to  release,  to  take  effect  upon  the 
giving  and  receiving  of  the  notes  therein  mentioned ;  and,  as  that 
agreement  was  without  consideration,  it  cannot  be  enforced 
igainst  the  plaintiff. 

4.  It  is  not  a  composition  with  all  the-  creditors  of  the 
defendant;  therefore,  it  stands  in  the  position  of  an  accord  sim* 
ply,  without  satisfaction.  Under  the  old  practice  a  plea  of 
aooord  was  not  good  as  a  bar  to  the  action.  Satisfaction  must 
aho  have  been  averred  and  proven.  So,  under  the  present  prac- 
tice, an  accord  is  no  defense  without  satisfaction. 

In  Fdlatos  v.  Stevens,  (24  Wend.,  294,)  it  is  held  by  the  Court, 
CowEN,  J.,  that,  '^  As  between  a  debtor  and  creditor,  an  accord 
to  accept  a  less  sum  than  the  whole  debt  is  no  bar,  though  satis- 
faction is  tendered ;  but,  if  the  accord  extend  to  all  the  creditors 
of  the  debtor,  it  is  otherwise." 

In  order  to  make  an  accord,  with  tender  of  satisfaction  merely, 
a  good  defense,  it  must  be  averred  and  proven  that  the  accord 
was  in  consideration  of  all  the  creditors  coming  into  the  agree- 
ment In  the  present  case,  the  instrument  does  not  purport  to- 
be  between  the  debtor  and  all  his  creditors ;  and  it  is  not  so 
averred  or  stated  in  the  answer,  or  shown  in  the  proof;  nor  was 
such  the  £ict 

In  Brooklyn  Bank  v.  De  Orauw,  (23- Wend.,  841,)  Chief 
Justice  Nelson  says:  "An  accord  and  tender  of  perjbrmance  is 
no  bar  to  an  action.  To  render  an  accord  a  bar,  it  must  bo 
executed." 
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Judge  Bronson  says,  in  Daniels  v.  EaUeribeck,  (19  Wend.,  408,) 
"  The  very  point  of  the  plea  being  that  the  plaintiff  accepted  the 
thing  in  satisfaction." 

In  BusseU  v.  LyOe,  (6  Wend.,  391,)  Judge  Marcy  held:  "An 
accord  must  be  executed.   Readiness  to  perform  is  not  sufficient** 

5.  Even  if  the  instrument  was  a  perfectly  good^  and  ^)inding 
.agreement  against  the  plaintiff,  at  the  time  it  was  signed,  he  is 
completely  discharged  from  any  liability  to  perform  and  complete 
it,  on  account  of  the  failure  of  the  defendant  to  make  and  tender 
the  notes  at  the  time  agreed  upon. 

The  agreement  was  signed  on  or  about  the  15th  day  of  Decem- 
ber, 1867,  and  the  notes  were  to  be  delivered  on  or  before  the  1st 
day  of  January,  1868.  But  they  were  not  tendered  to  the  plain- 
tiff until  the  middle  of  February  following.  {Heathcote  v.  Orooh- 
shanks,  2  Term  R.,  24;  Felhws  v.  Stevens,  24  Wend.,  294-^see 
802.) 

Judge  CowEN  says :  "  All  the  cases  hold  that  if  the  terms  of 
the  composition  agreement  be  not  exactly  followed  out  by  at 
least  a  tender  of  the  substituted  securities  at  the  very  day,  the 
creditor  is  remitted  to  his  remedy  for  the  whole  original  rfciit." 

III.  Even  if  the  Justice  below  erred  in  admitting  testimony  to 
prove  want  of  consideration  for  the  instrument  in  question,  still 
his  judgment  should  be  sustained  upon  the  entirely  distinct 
ground  set  forth  in  the  fifth  subdivision  of  the  second  point 
Whether  there  was  or  was  not  consideration  for  the  instrumcnt| 
becomes  perfectly  immaterial,  when  it  is  proven  that  the  defend- 
ant failed  to  comply  with  the  terms  and  intent  of  such  instrument 
The  admission  or  rejection  of  testimony  upon  consideration  can 
have  no  effect  upon  the  distinct  issue  of  performance. 

IV.  The  question  to  which  exception  was  taken,  was  put  to 
the  witness  by  the  Court,  and  the  answer  called  forth  by  it  had 
already  been  previously  given  by  the  witness,  in  answer  to  a 
similar  question  put  by  the  plaintiff's  counsel  without  objection; 
therefore,  if  the  exception  were,  in  the  second  instance,  well 
takt'n,  it  constitutes  no  ground  for  interference  with  the  judg- 
ment. 

By  the  Court — ^Hopfman,  J.  The  subject  of  the  nataie 
and  legal  operation  of  composition  deeds  was  considered  much 
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at  length  in  the  case  of  Benard  v.  Tidier,  in  January,  ]  869,  before 
the  General  Term  of  this  Court'  The  action  was  upon  promis- 
sory notes  given  in  the  course  of  business,  and  the  defense  was 
a  composition  instrument  as  follows :  '*  We,  the  undersigned  cred- 
itoisof  the  firm  of  Tuller,  Hart  &  McGorkle  in  consideration  of  the 
sam  of  one  dollar  to  each  of  us  paid,  agree  to  accept  the  sum  of 
mxtj  cents  on  the  dollar  in  their  notes  at  six,  nine  and  twelve 
months,  from  the  Ist  of  February,  1867,  without  interest,  in 
M  satisfaction  of  our  respective  claims  against  said  Tuller,  Hart 
&  McGorkle. 

^  All  claims  to  be  put  on  the  same  basis,  and  considered  as  due 
oa  the  1st  February,  1867,  by  allowing  or  deducting  interesti 
and  the  original  notes  are  to  be  held  as  collateral  until  the  notes 
given  in  compromise  are  paid."    Dated  6th  January,  1867. 

Creditors  to  a  considerable  amount  had  signed  before,  and 
creditors  to  a  large  amount  had  signed  after,  the  signature  of  the 
plainti£k  The  liabilities  were  about  $226,000,  and  the  whole 
amount  of  the  demands  of  creditors  who  signed  was  $87,000. 

It  was  held  that  there  was  nothing  in  the  instrument  or  evidence 
to  show  that  the  signature  of  the  plaintifls  was  upon  any  condi- 
tion that  all  should  sign.  And  it  was  held  that  the  composition 
instrument  was  a  bar  to  the  action.  The  basis  of  the  doctrine  is  the 
relinquishment  to  the  debtor,  by  othets  who  sign,  of  a  part  of  their 
elaims,  or  the  concession  of  some  modification  of  the  right  to 
enforce  them.  This  constituted  the  consideration.  This  existed 
without  any  clause  of  a  mutual  agreement  between  each  other, 
as  well  as  with  the  debtor,  which  was  found  in  several  of  the 
cases.  The  implication  of  such  a  contract  between  themselves 
was  raised,  and  was  equivalent  to  its  being  expressed. 

The  English  and  American  authorities  were  examined,  and 
the  result  as  stated  by  Baron  Parke  in  Norman  v.  Thompson  (4 
Exch.  R,  756,)  was  recognized.  "An  agreement  by  two  or 
more  of  the  creditors  (unconditional)  to  enter  into  a  composition 
is  perfectly  good  and  binding  as  to  those  parties,  whether  the 
others  do  so  or  not  The  agreement  by  each  individual  to  give 
ap  part  of  his  claim  is  a  sufficient  consideration." 

In  the  present  case  it  is  not  proven  that  more  than  two  or 
three  creditors  signed  the  instrument  at  all.    It  is  found  by  the 

^  I     ,  I  ■  I  ■         ■ —  ■■■■'■■■■'■■.-  s 

■4  BMW.,  107. 

Boaw.— Vol.  V.  35 
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Judge  that  two  ot  three  signed  before  the  plaiaiiif  signed.  It  is 
BOt  shown  that  anj  signed  afterwards.  It  is  troe.that  the  answer 
states  that  the  plaintiff  and  eleven  other  persons  or  firms,  creditors 
of  the  defendants,  signed  the  instrument  And  to.  the  foarih 
clause  of  the  answer  which  contains  this  averment,  a  reply  was 
put  in,  although  the  answer  was  sworn  to  in  July,  1868.  .  Bat| 
as  before  stated,  this  part  of  the  answer  is  by  way  of  counte^ 
daim,  asking  for  affirmative  relief  by  compelling  the  plaintiff  to 
take  the  notes  in  full  discharge  of  his  demand.  The  reply,  how- 
ever, denies  every  allegation  in  this  part  of  the  answer  contained, 
except  as  thereafter  admitted.  I  apprehend  then  that  eyen 
assuming  a  reply  was  necessary,  yet  under  the  163d  section  ci 
the  Code,  the  allegation  as  to  the  number  of  creditors  who  signed 
was  put  in  issue.  The  general  denial  was  sufficient  The  release 
itself  does  not  appear  to  have  been  given  in  evidence* 

We  think,  however,  that  enough  appears  in  the  case  to  bring 
it  within  the  scope  of  the  rule  liud  down  in  Renard  v.  TvUer^ 
before  referred  to.  We  do  not  think  it  essential  to  prove  that 
creditors  subscribed  a  composition  deed,  or  agreement^  after  the 
plaintiff  in  the  action  signed  it,  in  order  to  give  it  validity.  If 
so,  it  would  no4  be  binding  upon  the  last  signer,  and  its  efficacy  ia 
ea<^  case  might  depend  upon  parol  testimony  of  the  time  of 
execution.  A  legal  presumption  might  well  be  allowed,  in  the 
absence  of  distinct  proofs  that  the  execution  was  cotemporaneous 
by  all,  under  one  general  influence  and  one  general  consideration, 
although  the  location  of  names  on  the  paper  might  indicate  a 
signing  one  after  another.  But,  in  that  view,  proof  of  the  actual 
time  of  execution,  even  if  admissible,  is  unimportant 

The  next  question  is,  whether  the  ifact  of  the  non-delivery  of 
the  notes  until  the  middle  of  February  was  such  a  breach  of  a 
condition  of  the  oomposition  deed  as  to  exempt  the  plaintiff  from 
its  obligation. 

The  plaintiff  was  permitted  to  prove  this  fact,  and,  also,  that 
the  notes  were  to  be  delivered  as  early  as  the  1st  of  Januaiy, 
without  objection. 

The  instrument  itself  only  prescribes  that  the  notes  were  to  be 
at  six,  nine  and  twelve  months  from  the  1st  of  January^  1858. 
No  time  for  the  delivery  of  the  notes  is  expressed  in  it  The 
implication  may  be  reasonable  that  the  1st  of  Janoarj  was  to  be 
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the  period  of  delivering  the  notes;  and  their  reception  then  maj 
have  been  of  moment  for  the  business  purposes  of  the  plaintiS 
Yet  it  is  dearly  not  made  a  condition  in  the  instrument ;  and  if 
no  demand  of  the  compromise  notes  was  made  by  the  creditor,. 
we  think  it  a  sufficient  performance  on  the  part  of  the  debtor  if 
be  tendered  the  notes  within  a  seasonable  time. 

It  is,  I  apprehend,  the  rule  that  a  debtor  most  strictly  observe 
any  conditions  affixed  by  a  creditor  to  his  consent  to  a  composi- 
tion ;  and,  wbere  the  condition  is  expressed,,  that  a  certain  amount 
of  claims  should  be  signed  off,,  on  the  same  terms,  by  a  specified 
period,  and  it  is  not  done,  the  creditor  should  be  held  not  bound, 
although  a  short  time  may  elapse  after  the  day  fixed  before  it 
was  accomplished,  and  no*  special  injury  was  shown. 

The  cases  referred  to  by  Justice  Cowen,  in  FeUotvs  v.  J^evem^ 
(24  Wend.,  802,)  were  of  this  character.  The  instruments  of 
composition  contained  stipulations,  or  clauses,  amounting  to  con- 
ditions precedent.  See  Oughtxm  y.  TroUcr^  (2  Nev.  k  Mann.,  71,) 
where  Littledale,  J.,  takes  the  distinction  above  noticed,  that^ 
in  common  cases  of  agreements  ta  take  composition,  the  debtor 
has  a  reasonable  time  to  give  the  notes;  but,  in  that  case,  it  was 
stipulated,  they  should  be  given  in  fburteen  days. 

I  think  there  was  error  in  the  condu^on  of  law  of  the  learned 
Judge,  in  giving  judgment  for  the  amount  of  the  original  debt 

This  view  renders  it  unnecessary  to  consider  the  propriety  of 
the  question  put  by  the  Court 

There  must  be  a  new  trial^  with  costs  to  abide  the  event 

Ordered  accordingly. 


The  Fabkbbs''  akd  Mechanics*  Bank,  Plaintiffs  and  Respond- 
ents, IT.  The  Empire  S^one  Dbbssino  CbMPANY,  Defendants 
and  Appellants. 

L  Where  a  manufacturing  Company  waa  incorporated  "  for  the  purpose  of 
carrying  on  the  businesa  of  catting,  sawing  and  dressing  stone  of  all  kinds, 
and  the  bnsneaa  of  stone  ciilt'ng  in  all  its  branchec,**'  and  its  by-lawa  pro- 
vide that  tiie  Secretary,  ''in  tlie  proseoutioa  of  the  business,  may  make^ 
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draw,  indorse  and  accept  notes  and  bills  of  exchange,"  such  Secretary  has 
no  authority  to  accept  a  bill  for  the  accommodation  of  the  drawer,  drawn 
and  used  to  raise  money  for  ihe  use  of  the  latter. 

2.  Nor  has  th^  President  or  Trustee  or  Manager  of  its  affairs,  any  such  autho- 
rity by  mere  virtue  of  his  oflBoe  or  agency. 

3.  The  Company  is  not  liable,  upon  such  an  accommodation  bill,  so  drawn  and 
accepted  by  the  Secretary,  by  direction  of  such  President  or  Manager,  to  m 
holder  who  discounted  the  same  for  the  drawer  before  it  was  accepted, 
notwiUistanding  he  received  the  bill  in  good  faith,  and  paid  value  therefor, 
in  the  expectation  that  it  would  be  accepted,  and  in  ignorance  of  the  &ct 
that  it  was  drawn  for  the  accommodation  of  the  drawer,  and  that  the  Com- 
pany had  no  funds  of  the  drawer. 

4.  One  who  discounts  a  bill  of  exchange  before  acceptance  by  the  drawee, 
does  so  on  the  credit  of  the  drawer  or  indorser,  or  both,  and  is  not  a  holder 
for  value  paid  on  the  faith  of  the  acceptance. 

6.  Whether  any  or  all  the  officers  of  such  a  corporation  can  bind  the  corpo- 
ration by  accepting  bills  for  the  accommodation  of  third  parties?  Qwoert. 
(Before  Hoffman,  Woodruff  and  Pierrepont,  J.  J.) 
Heard,  May  6th;  decided,  October  29th,  1859. 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs  for  the  sum 
of  $2,575.25  and  costs,  upon  the  report  of  John  P.  Crosby,  Esq., 
Eeferee,  to  wbom  the  cause  was  referred. 

The  action  is  brought  by  the  plaintiffs  as  indorsees  of  two 
bills  of  exchange,  drawn  upon  the  defendants  by  the  Hartford 
Quarry  Company.  One  of  the  bills  is  dated  April  5th,  1854, 
for  the  sum  of  $2,000,  payable  sixty  days  after  its  date,  to  the 
order  of  Charles  T.  Shelton,  and  is  accepted  thus,  viz. : 

"Accepted  at  Empire  City  Bank. 

" Geo.  Sherman,  Secretary" 

The  other  of  the  bills  is  dated  May  19,  1854,  for  the  sum  of 
$500,  pnyable  thirty  days  after  its  date,  to  the  order  of  C.  R 
Shelton,  (Clark  R  Shelton,)  and  is  accepted  thus,  viz. : 

"  Accepted  at  Empire  City  Bank. 

"  Geo.  Sherman,  Secretary." 

The  plaintiffs  are  a  banking  corporation  chartered  by  the  State 
of  Connecticut,  and  doing  business  at  Hartford,  in  that  State. 

The  defendants  are  a  manufacturing  corporation,  organized 
under  the  general  law  of  the  State  of  New  York  authorizing  the 
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formation  of  corporations  for  manufacturing,  mining,  mechanical 
or  chemical  purposes,  passed  Feb.  17,  1848,  (Sess.  Laws  of  1848, 
cL  40,)  in  compliance  with  which  the  certificate  (which  was 
signed,  acknowledged  and  filed  in  order  to  create  the  corpora- 
tion,) declared  and  defined  the  "  objects  for  which  the  Company 
▼as  formed,"  in  these  words,  viz. :  "  For  the  purpose  of  cutting, 
sawing  and  dressing  stone  of  all  kinds,  and  the  business  of  stone 
catting  in  all  its  branches." 

The  bills  of  exchange  in  question  were  both  drawn  in  Conneo- 
ticttt,  and  were  discounted  by  the  plaintiffs,  in  their  usual  course  of 
business,  at  Hartford,  for  the  account  and  at  the  request  of  the 
drawers,  before  they  had  been  accepted  or  presented  for  accept- 
ance. 

The  answer  of  the  defendants,  (so  far  as  it  is  material  to  state 
its  contents,)  denied  that  the  bills  of  exchange  were,  or  that  either 
of  them  was,  accepted  by  the  defendants.  And  it  also  averred, 
specially,  that  the  bill  for  $2,000  was  accepted  in  their  name,  out 
of  the  course  of  their  regular  business,  and  without  consideration 
to  them,  by  one  George  Sherman,  pretending  to  act  under  their 
authority,  but  that  said  acceptance  was  so  made  without  their 
authority  or  consent,  and  was  fraudulent  and  void. 

The  Beferce  found,  as  matters  of  fact^  "  that  the  plaintiffs  are 
a  corporation  duly  created  by  the  Legislature  of  the  State  of 
Connecticut^  in  1838,  and  that  they  transact  their  business  at 
Hartford,  in  said  State.  That  the  defendants,  are  a  corporation 
organized  under  the  General  Manufacturing  Law  of  the  State  of 
New  York,  passed  in  1848. 

"  That  between  the  6th  day  of  April,  1854,  and  the  7th  day 
of  May,  1854,  the  defendants  duly  accepted  a  certain  bill  of 
exchange  for  $2,000,  drawn  by  the  Hartford  County  Quarry 
Company,  upon  the  defendants,  dated  on  said  6th  day  of  April, 
and  payable  to  the  order  of  Charles  T.  Shelton,  in  sixty  days 
after  the  date  thereof. 

"That  the  same  was  discounted  at  legal  rates,  on  or  about  its 
date,  by  the  plaintiffs,  for  and  at  the  request  of  the  drawers 
thereof. 

"That  through  an  oversiglit  said  bill  was  not  indorsed  by  the 
payee  thereof  until  after  maturity  and  protest  thereof  for  non- 
payment 
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"  That  between  the  19th  day  of  May,  1854,  and  the  2l8t  day  of 
June,  1854,  the  said  defendants  duly  accepted  a  certain  other  bill 
of  exchange  for  $500,  drawn  by  the  Hartford  County  Quarry 
Company  upon  the  defendants,  dated  on  said  19th  day  of  May, 
and  payable  to  the  order  of  Clark  B.  Shelton,  in  thirty  days  from 
the  date  thereof. 

"  That  the  same  was,  on  the  day  of  its  date,  ind(Mrsed  to  the 
plaintiffs,  who  discounted  the  same  at  legal  rates,  for  and  at  the 
request  of  the  drawers  thereof. 

"  That  neither  of  said  acceptances  was  made  in  the  prosecu- 
tion of  the  business  of  the  defendants,  but  solely  for  the  accom- 
modation of  the  drawers  thereof,  and  that  the  defendant*)  never 
received  any  consideration  for  such  acceptances,  but  that  the 
plaintiffs  had  no  actual  notice  thereof 

*'  And  that  there  w<'is  a  payment  made  to  said  plaintiff,  on 
account  of  the  indebtedness  arising  upon  said  acceptances^  of 
$600,  on  the  12th  day  of  October,  1855,  and  that  the  balance 
due  on  said  acceptances  is  still  due  and  unpaid." 

He  found,  as  a  conclusion  of  law,  from  the  foregoing  ihcts^ 
"  that  the  said  defendants  are  indebted  to  the  said  plaintifis  in  the 
balance  of  said  indebtedness,  with  interest,  amounting  in  the 
whole,  at  the  date  of  this  report,  to  the  sum  of  $2,675.26,  for 
which  sum  the  plaintifib  are  entitled  to  judgment 

"Dated  New  York,  Nov.  24, 1859." 

The  defendants  excepted  to  the  findings  and  decisions  of  the 
Beferee,  in  that  he  found  that  the  defendants  duly  accepted  the 
bills ;  that  he  did  not  find  that  the  same  were  accepted  by  the  Secre- 
tary of  the  defendants  without  authority  and  in  excess  of  his 
powers ;  and,  third,  that  he  found  that  the  defendants  are  indebted 
to  the  plaintiffs  in  the  sum  of  $2,675.25. 

On  the  trial  the  plaintiffs  read  in  evidence  the  certificate  under 
or  by  means  of  which  the  defendants  became  a  corporation  above 
referred  to ;  also  the  by-laws  of  the  defendants,  the  6th  section 
whereof  was  as  follows : 

"It  shall  be  the  duty  of  the  Secretary  to  keep  the  books  and 
accounts  of  the  Company,  and  make  report  of  his  doings  to  the 
stockliolders  at  each  annual  meeting,  and  to  the  Trustees  when- 
ever called  upon  by  them  to  do  so.    And  he  is  empowered  to 
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make  ordeTs  oq  the  Treasurer  for  all  moneys  to  be  paid  bj  the 
Company ;  and,  in  the  prosecution  of  its  business,  may  make, 
draw,  indorse,  and  accept  notes  and  bills  of  exchange." 

In  relation  to  the  authority  of  the  Secretary  to  accept  the  bills, 
ther  Secretary  testified : 

''Mr.  Charles  T.  Shelton  attended  to  the  financial  ai&irs  of  the 
'  deiendants  at  the  time  of  making  those  acceptances;  he  was  at 
diis  time  one  of  the  Trustees,  and  he  was  acting  as  the  general 
agent  of  the  Company  at  that  time ;  I  do  not  know  whether  he 
vas  abo  President ;  it  was  my  practice  to  accept  drafts  drawn  on 
the  Company,  at  that  time  and  previously,  by  his  directions ;  my 
aoeeptances  as  Secretary  of  the  Empire  Stone  Dressing  Company 
were  generally  recognized  and  paid  by  the  Company ;  the  defend* 
ants  became  insolvent  about  the  time  these  drafts  matured ;  I  am 
not  aware  that  any  acceptances  of  mine  as  Secretary  of  the  defend- 
ants were  ever  dishonored  or  repudiated  by  the  defendants  before 
their  insolvency ;  when  I  was  instructed  by  the  Company,  or  its 
officers,  to  accept  a  draft,  it  was  not  my  custom  to  inquire  as  to 
whether  there  was  or  was  not  a  consideration ;  I  am  not  aware 
that  the  defendants  and  the  Quarry  Company  ever  exchanged 
acceptances  for  their  mutual  accommodation."  '^  I  had,  before 
this  time,  nuule  accommodation  acceptances  for  the  Hartford 
County  Quarry  Company ;  these  previous  aceonmiodati<Mi  accept- 
ances had  not  been  paid  by  the  defendants  that  I  know  of,  but 
I  suppose  had  been  paid  by  the  Hartford  County  Quarry  Com- 
pany, as  I  had  no  notice  of  their  non-payment;  we  gave  the 
Hartford  County  Quarry  Company  credit  for  their  payment" 

Charles  T.  Shdton  testified  on  that  subject: 

"I  remember  telling  Mr.  Sherman  to  accept  the  drafts ;  ♦  ♦  * 
I  told  Sherman  to  accept  them ;  I  assumed  it^  and  was  a  sort  of 
king  over  both  Companies." 

There  was  much  testimony  to  the  effect  that  the  bills  were 
aooepted,  without  consideration,  for  the  accommodation  of  the 
drawers — some  of  which  is  stated  in  the  opinion  of  the  Court; 
and  it  was  admitted  that  the  $500,  found  by  the  Beferee  to  have 
been  paid  thereon,  was  received  by  the  plaintiffs  as  a  dividend 
from  the  drawers  of  the  bills,  and  was  paid  by  their  Trustee. 

The  testimony  of  the  plaintiffs'  cashier  showed  that  the  bills 
were  discounted  by  them  for  the  drawers,  and  the  proceeds  passed 
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to  their  credit  and  checked  out  as  wanted,  and  that  the  drafts 
were,  after  such  discount,  forwarded  by  the  plaintiff  to  New 
York  for  acceptanc^e.  In  relation  to  the  plaintilfe'  practice  of  dis- 
counting bills  of  exchange  on  New  York  which  were  not  accepted, 
he  said :  "  If  we  had  a  long  acquaintance  and  fall  confidence  in 
the  drawer  or  the  offerer,  we  took  them  without  acceptance^ 
trusting  that  they  would  be  accepted." 

It  appeared  that,  by  mistake,  the  payee  of  one  of  the  drafts^ 
Charles  T.  Shelton,  did  not  indorse  it  until  some  months  after  the 
drafts  were  discounted  and  had  become  due;  but,  being  requested 
to  correct  the  error,  he  put  his  name  upon  the  draft 

From  the  judgment  entered  on  the  Beferee's  decision  for  tho 
plaintiff,  the  defendants  appealed. 

Charles  F.  Sanford,  for  defendants,  (appellants.) 

L  The  defendants  never  accepted  either  of  the  drafts,  and  can 
be  charged  with  no  liability  upon  either,  except  in  the  hands  of 
a  bona  fide  indorsee,  for  value,  before  maturity. 

1.  The  act  of  Sherman,  in  accepting  these  drafts,  was  not  within 
the  scope  of  the  authority  conferred  upon  him  by  the  by-law. 

(a.)  Special  or  limited  powers  are  to  be  construed  strictly. 
(/Skaner  v.  Tjfsen,  8  Hill,  279.) 

(&)  The  act  of  Sherman,  therefore,  under  consideration,  was 
not  only  in  excess  of  the  authority  conferred  upon  him  by  the 
by-law,  but,  as  it  involved  a  willful  violation  of  duty,  amounted, 
if  not  to  forgery,  at  least  to  heinous  fraud.  (See  argument  in 
Mechanics'  Bank  v.  K  Y.  &  K  K  R.  R,  pp.  14,  I».) 

2.  If  the  delegated  power  had  contained  no  express  limitation, 
the  act  would  have  been  a  nullity,  for  the  defendants  themselves 
could  not,  under  their  charter^  {i,  e.,  the  General  Manufacturing 
Law  and  their  certificate  of  incorporation,)  issue  accommodation 
paper,  for  the  purpose  of  enabling  third  parties  to  raise  money 
thereon.  (2  B.  S.,  596 ;  id.,  657,  5th  ed. ;  Talmage  v.  PeU,  3 
Seld.,  328;  Bank  of  Ge^iesee  v.  Patchin  Bank,  8  Kern.,  314.) 

3.  The  attempted  exercise  of  such  a  power  is  a  violation  of 
the  Restraining  Act.  {Atto^mey-Oeneral  v.  Life  and  Fire  Lu.  Q>., 
9  Paige,  470;  Schermerhorn  v.  Talman,  4  Kern.,  140.) 

4.  Those  who  deal  with  an  agent,  acting  under  special  powers, 
are  chargeable  with  knowledge  both  as  to  the  nature  and  extent 


NEW  YORK— OCTOBER,  1869.  281 

Tlie  Farmers'  and  Mechanics'  Bank  y.  The  Kmpire  Stone  Dresshig  Co. 

of  the  limitatioDS  prescribed.  {Atwood  v.  ifunnings,  7  B.  &  C, 
278;  Talmadge  v.  PeU,  3  Seld.,  828 ;  Stainer  v.  Tt/sen,  3  Hill,  279 ; 
Mdou  v.  Palmer^  4  Seld.,  398 ;  Alexander  v.  Mackenzie^  6  M.,  Gr. 
4  a,  766 ;  ifechcimcs'  Bank  v.  N.  Y.  A  K  K  R  R,  3  Kern.,  599.) 

5.  A  fortiori^  if  a  corporation,  the  mere  creature  of  legislation, 
transcends  corporate  powers,  the  dealer  must  be  charged  with 
notice,  since,  in  such  case,  the  limitations  to  its  authority  are  not 
only  defined  in  writing,  but  are  matter  of  public  law  and  public 
record.  {Bank  of  Oenesee  v.  Patchin  Bank,  supra  ;  Mechanics*  Bank 
r.N.Y.JbKH,  R.  i?.,  mpra,) 

6.  The  case  of  The  Farmers^  and  Mechanics^  Bank  v.  The  Butch- 
Gi  and  Drovers^  Bank,  (16  N.  Y.  R.,  125,)  so  far  as  it  controverts 
these  positions,  is  applicable  solely  to  negotiable  commercial  paper, 
ia  the  hands  of  bona  fide  indorsees  for  value,  before  maturity. 

II.  But  the  $2,000  drafk  was  not,  at  the  time  of  its  transfer, 
nor  at  any  time  during  its  life,  a  negotiable  instrument.  It  was 
not  indorsed  by  the  payee  till  long  aftoj*  its  maturity. 

1.  Prior  to  the  Code,  the  transfer  of  a  bill  payable  to  order 
▼as  only  properly  made  by  indorsement.  In  no  other  way  could 
the  transfer  convey  the  legal  title,  so  as  to  enable  the  holder  to 
recover  at  law.  (Story  on  Bills,  §  201 ;  Gibson  v.  Minet,  1  H.  BL, 
605;  2  Story  Eq.,  §§1036,  1037,  1044,  1047.) 

2.  In  case  of  an  assignment  without  indorsement,  the  holder 
acquired  only  the  rights  which  he  would  have  acquired  upon  the 
assignment  of  a  bill  not  negotiable.  (Story  on  Bills,  §201;  2 
Story  Eq.,  §  1047 ;  Murray  v.  Lijlbum,  2  John.  Ch.,  441 ;  2  Vern., 
692;  1  Ves.  Sen.,  123.) 

3.  In  such  case  the  holder,  having  an  equitable  interest,  might 
sue  in  the  name  of  the  person  having  the  legal  title.  {Pease  v. 
Jlirsl,  10  B.  &  C,  122;  Chitty  on  Bills,  536.) 

4.  The  Code  has  changed  the  law  in  this  respect,  so  far  as  to 
permit  the  assignee  to  maintain  the  action  in  his  own  name,  but 
as  regards  equitable  defenses  the  law  remains  the  same.  {Hastings 
y.McKinlci/,  1  E.  D.  Smith,  273;  Code,  §§111,  112.) 

5.  The  holder  may,  in  certain  instances,  compel  a  payee,  who 
tran.<4fers  a  bill  without  indorsing  it,  to  indorse.  (Story  on  Bills, 
§201.) 

6.  But  the  object  of  such  compulsory  indorsement  is  to  charge 
the  assignor  as  indorser — not  to  give  the  holder,  as  against  prior 

Bosw.— Vol.  V.  36 
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parties,  any  rights  which  the  assignor,  at  the  time  of  such  com- 
pulsory indorsement^  did  not  himself  possess.  (Chitty  on  Billfl| 
244,  246.) 

7.  An  intended  indorsee,  when  a  bill  has,  by  neglect|  been 
transferred  to  him  without  indorsement,  might,  formerly,  sue  in 
the  name  of  the  payee.  (Chitty  on  Bills,  586 ;  Peast  v.  Hirst, 
supra;  5  Man.  &  Ryl.,  88.) 

8.  Now,  under  the  Code,  as  already  suggested,  he  may  sue  in 
his  own  name,  but,  obviously,  subject  to  all  existing  equities. 

Thus,  if  the  holder  of  a  bill,  by  his  negligence  or  mistake^ 
fails  to  give  due  notice  to  an  indorser,  no  court  of  equity  will 
interfere  to  enforce  his  remedy ;  or  if  he  lose  his  right  against  a 
surety,  by  failing  to  proceed  against  the  principal,  he  will  not  be 
entitled,  in  equity,  to  any  relief. 

So,  in  the  case  of  an  intended  indorsement  by  a  payee,  the 
Court,  while  it  compels  the  indorsement,  so  as  to  give  a  right  of 
action  against  the  payee  as  indorser,  thus  enforcing  a  purely  equi- 
table right,  will  never  interfere  to  exclude  equitable  defenses, 
but  will  leave  the  party  to  the  just  consequences  of  his  negli- 
gence. {FranMin  Bank  v.  Raymond,  8  Wend.,  69;  13  Mass., 
805.) 

9.  A  voluntary  indorsement,  after  maturity,  is  only  equivalent 
to  an  assignment,  and  is  made  subject  to  all  equities  between  tlie 
original  parties.  {Williams  v.  Matthews,  8  Cow.,  252.) 

10.  As  between  the  original  parties,  the  want  of  consideration 
is  a  good  defense.  {People  v.  Howell,  4  Johns.,  296 ;  Pearson  v. 
Pearson,  7  id.,  26 ;  Schoonmaker  v.  Boosa,  17  id.,  801 ;  Slade  v. 
Hahtead,  7  Cow.,  822 ;  Bank  of  Troy  v.  Topping,  9  Wend.,  273; 
Franklin  Bank  v.  Baymond,  supra.) 

III.  The  acceptance  of  the  $500  draft  is  not,  and  does  not)  on 
its  face,  purport  to  be,  the  act  of  the  defendants.  In  this  respect 
it  differs  from  the  other,  which  is  accepted  in  the  defendants' 
name.  Upon  this  draft,  George  Sherman  is  the  acceptor,  and  he 
alone  is  liable  as  snch.  The  word  "  Secy.,"  appended  to  his  sig- 
nature, is  merely  descriptio  personoe.  {HiUs  v.  Bannister,  8  Cow., 
81 ;  Tajl  v.  Brewster,  9  Johns.,  334 ;  Stackpole  v.  Arnold,  11  Mass., 
27 ;  Pentz  v.  Stanton,  10  Wend.,  271 ;  Barker  v.  Mech,  Fire  Ins. 
Co.,  8  id.,  94;  Moss  v.  Livingston,  4  Comst,  208;  De  Witt  ▼. 
Barley,  5  Seld.,  371 ;  BolUs  v.  Walton,  2  E.  D.  Smith,  164.) 
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17.  The  plaintiff  are  not  bona  fide  indorsees  for  value  of  either 
acceptance. 

L  The  defendants  having  shown  that  neither  the  Quarry  Com- 
pany nor  Shelton  could  have  recovered  upon  the  drafts,  for  the 
reasons  above  urged,  the  burden  of  proof  was  Uirown  upon  the 
pkintifEs  to  show  that  they  parted  with  value,  in  the  regular 
oooise  of  business,  before  the  maturity  of  the  drafts,  and  on  the 
fidth  of  the  acceptances. 

2.  Again,  the  drafts  were  respectively  discounted  on  or  about 
the  day  of  their  date,  and  were  subsequently  forwarded  to  New 
York  for  acceptance.  The  plaintiffs,  therefore,  if  they  parted 
with  value  at  all,  did  so  on  the  fiuth  of  the  drawer's  responsi- 
bility, not  on  that  of  the  acceptor's. 

The  judgment  should  be  reversed,  and  judgment  rendered  for 
defendants^  since  the  plaintifEs  can  derive  no  advantage  from  a 
newtriaL 

WtUiam  K  Ourtis,  for  plaintiflfe,  (respondents.) 

L  The  acceptances  were  not  accon^modation.  The  failure  of 
the  defendants  to  produce  and  show  the  general  account  between 
the  companies  where  these  drafts  are  charged,  and  the  character 
of  their  transactions  appears,  establish  the  presumption  that  the 
acceptances  were  made  in  their  ordinary  course  of  dealings,  either 
as  payments  or  advances  for  stone  quarried  and  delivered,  or  to 
he  quarried  or  delivered. 

I.  The  act  of  Sherman  in  accepting  these  drafts  was  within 
the  scope  of  his  authority,  as  represented  and  recognized  by  the 
defendants  in  their  dealings  with  third  parties,  and  as  established 
by  by-laws.  {The  United  States  v.  The  City  Bank  of  Columbus,  19 
How.  U.  S.  R,  885.) 

II.  If,  for  the  purposes  of  the  argument,  it  is  conceded  that 
defendants'  secretary  exceeded  his  authority,  and  that  the  drafts 
were  accommodation  drafts,  the  plaintiffs  having  discounted  the 
same  in  the  ordinary  course  of  business  before  maturity,  and 
without  notice,  come  within  the  rule,  that  as  between  two  inno- 
cent parties  thus  situated,  the  principals  in  whose  name  the  drafts 
were  accepted,  rather  than  the  holder  of  the  drafts,  should  suffer 
for  their  misplaced  confidence. 
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The  same  principle  applies  to  the  acts  of  the  officers  of  a  cor- 
poration as  to  a  partner  of  a  mercantile  firm  ^ho  affixes  the  finn 
name  to  a  paper  in  which  the  firm  has  no  interest  Where  such 
paper  is  negotiable,  and  passes  to  an  innocent  holder  for  a  vala- 
able  consideration,  the  corporation  is  bound,  and  doubly  so,  when 
by  their  conduct  they  have  also  induced  the  party  to  fcike  it 
{The  Bank  of  Genesee  v.  The  Patchin  Bank,  3  Kern.,  815-317; 
Attorney- General  v.  The  Life  and  Fire  Ins.  Co.,  9  Paige,  470; 
Belmont  v.  Coleman,  1  Bosw.,  188;  iSorey  v.  A.  Af.  Life  Ins. 
Co.,  11  Paige,  686 ;  Mechanics'  Bank  v.  N.  F.  &  N.  H.  R.  R, 
8  Kern.,  622,  626 ;  Farmers'  and  Mechanics'  Bank  v.  Butchers'  and 
Drovers'  Bank,  16  N.  Y.  R,  125 ;  Exchange  Bank  v.  Monieith,  17 
Barb.,  171.) 

III.  The  plaintiffs  do  not  hold  the  $2,000  draft  subject  to  the 
equities  aflFecting  it  in  hands  of  the  indorser,  by  reason  of  his 
omitting  to  indorse  it  at  the  time  of  the  transfer. 

The  subsequent  indorsement  has  relation  back  to  the  time  of 
the  delivery  of  the  bill,  and  was  sufficient  to  give  effect  to  the 
antecedent  right  that  vested  at  the  times  when  the  consideration 
was  paid.  (Chitty  on  Bills,  8  Am.  ed.,  268 ;  Story  on  Bills,  §  201 ; 
Anon.,  1  Camp.,  492 ;  Watkins  v.  Mauls,  2  Jacob  &  Walker,  2-14.) 

By  the  Court — ^Woodruff,  J.  The  defendants  are  a  cor- 
poration organized  under  the  General  Manufacturing  Law  of  this 
State,  passed  in  1848.  (Sess.  Laws  of  1848,  ch.  40,  p.  54.) 

They  are  sued  upon  two  bills  of  exchange  drawn  upon  them 
by  the  Hartford  Quarry  Company,  and  which  were  in  terms 
accepted  by  the  defendants'  Secretary. 

It  is  expressly  found  by  the  Eeferee  that  "  neither  of  the  said 
acceptances  was  made  in  the  prosecution  of  the  business  of  the 
defendants,  but  solely  for  the  accommodation  of  the  drawers,  and 
that  the  defendants  never  received  any  consideration  for  such 
acceptances." 

This  finding  is  in  clear  conformity  to  the  weight  of  the  evidence. 
The  Secretary  of  the  defendants,  by  whom  the  acceptance  was 
written,  and  whose  duty  it  was  to  keep  their  books  and  accounts, 
testifies  that  so  far  as  he  knows  there  was  no  con.sideration  f«)r  the 
acceptance;  that  it  was  his  impression  at  the  time  that  the  accep- 
tances were  made  for  the  accommodation  of  the  drawers  solely; 
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that  no  consideration  passed  from  any  one  to  him,  or  to  the 
defendants,  so  far  as  he  knows;  that  although  he  cannot  testify 
that  he  knows,  of  his  own  knowledge,  that  they  were  without 
consideration  and  accepted  for  the  accommodation  of  the  Hartford 
Qnarry  Company,  that  is  his  impression  and  belief.  And  it  hav- 
ing been  suggested  that  the  defendants  had  accepted  drafts  in 
payment  fi)r  stone  shipped  to  them  by  the  Quarry  Company,  and 
this  being  indeed  the  only  consideration  which  it  was  claimed  by 
the  plaintiff  the  defendants  had  received,  the  Secretary  testifies 
of  his  own  knowledge  that  "they  were  not  made  for  stone." 
The  President  of  the  Hartford  Quarry  Company,  (the  drawers,) 
who  was  also  the  chief  manager  and  agent  of  the  defendants,  and 
who  told  the  Secretary  to  accept  the  bills,  testifies  in  explicit 
terms  that  they  were  accepted  for  the  accommodation  of  the 
Quarry  Company. 

The  Treasurer  of  the  defendants  testifies  that  at  a  date  prior 
to  the  date  of  these  biUs  he  was  chosen  Treasurer,  and  from  that 
time  until  long  after  the  maturity  of  the  bills  he  had  the  sole 
management  of  the  financial  affairs  of  the  defendants,  and  that 
he  did  not  as  Treasurer,  or  in  any  way,  receive  any  consideration 
for  the  acceptances,  and  that  the  Company  did  not  to  his  know- 


There  is  no  testimony  in  contradiction  of  this  evidence.  The 
(mly  testimony  which  in  any  degree  tends  to  show  consideration, 
is  that  of  Julius  H.  Pratt,  a  Director  of  the  Quarry  Company 
and  a  Trustee  of  the  defendants.  He  knows  the  general  fact 
that  the  Quarry  Company  sent  stone  to  the  defendants,  but  his 
testimony  is  chiefly  hccirsay.  He  says  in  terms  he  does  not 
know  what  was  the  consideration  of  these  acceptances.  He  says 
he  did  not  know  what  was  the  state  of  the  accounts  between  the 
two  Companies  in  the  spring  of  1854,  and  he  adds  that  he  does 
"not  think  anybody  did." 

The  finding  of  the  Beferee  on  this  point  is  therefore  in  accor^ 
dance  with  the  proofs.  The  acceptances  were  without  considera- 
tion and  for  the  accommodation  of  the  Hartfonl  Quarry  Company. 

Tlie  Secretary  of  the  defendants  had  no  authority  to  accept  for 
the  accommodation  of  thii*d  parties.  The  by-laws  authorized 
him  "to  acci*pt  bills  of  exchange  in  the  prosecution  of  the  busi- 
ness of  the  Company."    That  business  was  ''  the  business  of  cut- 
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ting,  sawing  and  dressing  stone  of  all  kinds  and  the  business  of 
stone  catting  in  all  its  branches."    ' 

It  may  perhaps  be  conceded  that  the  certificate  of  incorporation, 
under  the  clause  last  quoted,  would  authorize  the  purchase  of 
stone  to  be  cut  or  dressed,  and  then  that  the  by-law  wonld 
authorize  the  Secretary  to  accept  bills  in  payment  fbr  stone  pur- 
chased. But  no  latitude  of  construction  would  extend  the  autho- 
rity conferred  in  the  language  above  cited,  so  as  to  include  an 
authority  to  accept  for  accommodation  merely  and  without  any 
consideration. 

The  Agent  or  Manager  of  the  Company,  who  was  a  Trustee 
and  bad  been  President,  told  him  to  accept  the  bills,  but  the  evi- 
dence &ils  to  show  that  either  he  or  such  Agent  or  President  or 
both  bad  any  authority  to  bind  the  defendants  by  such  an  accep- 
tance. 

If  the  report  of  the  Beferee  that  "  the  defendants  duly  accepted 
the  bills,"  IS  to  be  taken  as  importing  that  the  Secretary  had 
authority  to  accept  accommodation  bills,  then  his  report  is  in  this 
respect  against  the  weight  of  the  evidence  and  the  judgment 
should  be  reversed  on  that  ground,  unless  we  can  now  hold  upon 
tbe  other  facts  that  the  defendants  are  liable  whether  the  Secretaiy 
was  authorized  to  accept  such  bills  or  not,  and  alike  liable  in 
either  case. 

.  If  the  report  is  not  to  be  taken  to  find  'such  authority,  then 
there  is  no  finding  on  the  point,  and  a  new  trial  should  be  granted 
because  enough  is  not  found  to  sustain  the  judgment,  unless,  as 
before,  we  are  prepared  to  say  that  the  question  whether  he  had 
authority  or  not  is  immaterial  and  the  defendants  are  liable, 
although  the  Secretary  was  not  authorized  to  accept  these  biUa 

This,  I  apprehend,  cannot  be  correctly  held.  On  the  contrary 
the  right  of  the  plaintiff,  in  my  judgment,  depends  primarily 
upon  the  question,  whether  the  Secretary  of  the  defendants  bad 
authority  to  accept  bills  for  the  accommodation  of  a  third  party. 
If  he  had,  then  the  plaintiffis  are  doubtless  entitled  to  recover. 
And  when  this  case  was  before  the  General  Term  in  January, 
1868,  there  was  an  express  finding  by  the  Beferee  that  the  Sec- 
retary of  the  defendants  was  ^'duly  authorized"  to  accept  these 
bilk  If  that  were  true  as  matter  of  fact,  the  cases  which  hold 
that  an  acoommodation  acceptor,  whose  acceptance  is  grv-en  with- 
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oat  restrictioQ  as  to  its  use,  and  especially  where  it  is  given  for 
die  Tery  purpose  of  securing  a  third  party,  is  bound  thereby, 
would  apply  to  this  case. 

It  is,  however,  obvious  that  a  finding  that  the  Secretary  was 
"didy"  aathorized  to  accept  accommodation  bills  involves  the 
hgd  proposition  that  the  Secretary  of  a  manufacturing  corpora- 
tioQ  may  be  duly  authorized  to  accept  accommodation  paper,  that 
the  corporation  have  legal  power  to  make  such  an  acceptance, 
and  that  all  things  had  been  done  which  are  requisite  to  confer 
SQch  I^al  authority  on  the  Secretary. 

Although  it  may  be  true  that  a  corporation  having  an  autho> 
rity  to  accept' for  the  purposes  of  its  business  may  exceed  their 
legitimate  power  and  so  accept  that  as  against  a  third  person 
relying  on  the  representations  of  its  agents,  or  advancing  money 
OD  the  &ith  of  the  acceptance,  it  will  not  be  permitted  to  allege 
the  true  character  of  the  acceptance  to  defeat  a  recovery,  still 
it  is,  we  think,  quite  clear  that  neither  the  Secretary  of  a  manu- 
fiKSturing  corporation,  nor  any  or  all  of  its  officers  have,  as  matter 
rf  law,  any  legal  authority  so  to  accept;  and  that  in  this  case 
under  the  charter,  or  the  general  principles  applicable  to  the  sub* 
ject,  the  Secretary  of  the  defendants  had  no  such  authority ;  and 
if  not,  then  the  question  will  arise  whether  he  was  clothed  with 
sseh  authority  to  accept  for  the  purposes  of  the  Company  that  a 
ditrd  perfvon  had  a  right  to  rely  upon  his  act  of  acceptance  with- 
out further  inquiry,  and  by  advancing  money  or  giving  credit  on 
tbe  faith  thereof  without  notice  that  the  bill  was  an  accommoda- 
tion bill,  would  become  entitled  to  hold  the  Company,  notwith- 
standing the  Secretary  had  no  legal  authority  from  the  defendants 
to  accept  accommodation  bilR  And  if  this  last  question  be 
answered  affirmatively,  then  are  these  pluintifis  bona  /ide  holders 
without  notice  that  the  bills  in  question  were  accommodation 
bilU,  who  have  given  value  therefor  upon  the  credit  of  the  ac- 
ceptnnce  and  in  reliance  upon  the  apparent  authority  of  the 
Secretary. 

1.  Upon  the  first  question  the  evidence  is  clear,  and  it  has 
already  been  sufficiently  noticed.  The  by-law,  under  whieh 
alone  the  Secretary  hud  actual  authority  to  accept  any  bills,  con- 
fined such  anthority  to  the  prosecution  of  the  business  of  the 
Comp:m  v.    There  wsw  no  evidence  that  the  powers  of  the  Sec- 
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retary  had  been  enlarged  by  any  other  means.  Although  the 
Secretary  states  that  it  is  his  impression  that  he  had  previously 
made  accommodation  acceptances  for  the  drawers  of  these  billSi 
he  also  states  that  they  were  paid,  as  he  supposes,  by  the  drawers 
and  not  by  the  defendants,  and  if  a  previous  practice  of  giving 
out  such  acceptances  would  bind  the  Company  to  a  person  who 
received  them  for  value  without  notice,  it  is  not  shown  that  the 
Trustees  of  this  Company  ever  sanctioned  any  such  practice. 

The  Referee  finds  that  the  present  acceptances  were  not  made 
in  the  prosecution  of  the  business  of  the  defendants.  It  must  be 
adjudged,  I  think,  that  they  were  made  by  the  Secretary  without 
authority. 

2.  Would  these  acceptances  by  the  Secretary  bind  the  Company 
in  favor  of  a  bona  fde  holder  of  the  bills  for  value  paid  upon 
the  faith  of  the  acceptances,  and  in  reliance  upon  any  apparent 
authority  of  such  Secretary  to  bind  the  defendants. 

In  the  BarJc  of  Genesee  v.  The  Patdiin  Bank,  (3  Kem.,  809,) 
the  action  was  against  the  defendants  as  indorsers  of  a  bill  of  ex- 
change discounted  by  the  plaintiflfs.  And  it  appeared  on  the 
trial  that  the  indorsement  was  by  the  cashier  of  the  defendants 
lor  the  accommodation  of  a  third  party,  (a  Railroad  Company;) 
that  the  defendants  had  no  interest  in  the  bill  which  was  so  in- 
dorsed. It  however  appeared  that  in  that  case  the  proceeds  of 
the  discounted  bill  were  sent  by  the  plaintiffs  to  the  defendants* 
cashier  from  whom  the  bill  was  received  for  discount 

The  Court  of  Appeals  unanimously  held  that  a  chai^  to  the 
jury,  that  **  if  the  cashier  had  special  authority  from  the  Patchin 
Bank,, or  from  the  Manager  of  the  Bank,  to  indorse  the  draft  in 
question,  the  Bank  was  bound  by  it,  although  it  was  an  accom- 
modation indorsement  for  the  Railroad  Company,  and  the  bill 
was  made  to  raise  money  for  it,"  was  erroneous  and  the  judgment 
below  was  reversed  for  that  error. 

Mr.  Justice  Denio  expressed  the  opinion  that  had  the  charge 
annexed  a  further  condition  that,  "  the  plaintiffs  had  received 
and  discounted  the  bill  under  a  representation  of  the  defendant 
that  it  was  the  owner  of  the  bill  and  that  it  was  to  be  discounted 
for  the  defendants'  benefit,"  the  charge  would  have  been  correct^ 
but  the  other  Judges  declined  passing  upon  that  question. 
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That  case,  therefore,  leaves  it  quite  doubtful  at  least  whether 
Mj  or  all  of  the  agents  of  a  corporation  can  bind  such  corpora- 
tion, whose  business  is  limited  to  the  purposes  of  banking  or  of 
Qana&cturing,  by  an  accommodation  indorsement  or  acceptance 
made  for  purposes  not  within  the  scope  of  that  business. 

It  is  requiring  very  little  of  one  who  deals  with  a  corporation 
having  limited  powers,  to  inquire  whether  the  acts  upon  which 
beielies  are  within  the  scope  of  those  powers ;  and  I  cannot  think 
tbat  a  manu&cturing  corporation  has  such  an  unqualified  authority 
to  make  promissory  notes,  or  draw,  indorse  or  accept  bills  of 
exchange,  that  a  third  party  may  without  inquiry  rely  upon  their 
drawing,  indorsement  or  acceptance,  and  claim' to  be  regarded  aa 
a  hmafideholder  for  vidue,  protected  against  any  inquiry  into  the 
consideration  thereof,  or  into  the  actual  authority  of  the  officer 
or  agent;  or  whether  in  truth  the  note  or  bill  is  issued  for  the 
proper  purposes  of  the  oorporatioD.  {Central  Bank  v.  Empire 
Sbnt  Dressing  Co.,  26  Barb.,  23.) 

I  do  not  think  it  necessary  to  pursue  this  question,  for  if  the 
plaintiflSs  are  not  Jxmafde  holders  for  value  paid  in  reliance  upon 
the  defendants^  acceptance,  and  in  faith  that  the  Secretary  had 
Withority  to  accept,  then  upon  the  case  cited,  it  is  certain  they 
are  not  entitled  to  recover.  On  the  subsequent  trial  of  the  case 
of  The  Bank  cf  Oenesee  v.  The  Patchin  Bank,  and  on  a  second 
review  thereof  in  the  Court  of  Appeals,  it  was  held,  as  we  are 
informed,  that  the  discount  of  the  bill  by  the  plaintiffs  on  the 
application  of  the  defendants'  cashier,  and  the  sending  of  the  pro- 
ceeds of  the  discount  to  the  defendants  upon  tbe  representation 
that  the  defendants  desired  the  discount  for  their  own  benefit,  or 
in  substance  to  that  effix^t,  and  without  any  notice  that  the  dis- 
count was  for  the  benefit  of  a  third  party,  made  the  plaintifib 
hnajide  holders  for  value  entitled"  to  recover.  That  having  a 
general  power  to  procure  notes  held  by  them  discounted  and  to 
iadorse  them  for  that  purpose,  the  defendants  would  not,  after 
having  made  application  therefor,  obtained  the  discount  and 
received  the  money,  be  permitted  to  allege  as  a  defense  that  in 
truth  the  discount  was  procured  for  another. ' 

3.  In  regard  to  the  claim  of  the  plaintiffs  to  be  bona  fide  holders 
fi>r  value,  it  should  be  borne  in  mind  that  to  entitle  one  to  enforce 

*  since  repone«U  19  N.  T.  R.,  SIS. 

Boew.—VoL.  V.  37 
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an  indorsement  or  an  aoceptanee  (which  is  otherwise  invalid)  on 
the  ground  that  he  is  Klxmafidi  holder  for  value,  it  must  appear 
that  he  parted  with  value  upon  the  &ith  of  such  indorsement  cht 
acceptance*  He  may  be  a  borutfide  holder  of  the  bill  for  value 
paid  therefor,  and  be  entitled  to  enforce  it  against  every  other 
party  thereto,  and  yet  have  no  right  to  recover  on  such  indorse- 
ment or  acceptance. 

This  distinction  is  applicable  to  the  present  case,  and  defines  Ae 
plaintiffs'  relation  to  tlie  bills  here  in  question.  They  are  bona 
fik  holders  of  the  bills  for  value  pud  therefor  to  the  drawen, 
and  as  to  such  drawers  they  have  a  plain  right  to  recover  from 
them  the  full  amount 

But  they  have  paid  nothing  in  reliance  on  the  defendantaP 
acceptance.  The  bills  were  discounted  before  they  were  accepted, 
and  upon  such  discount  the  proceeds  were  placed  to  the  credit 
of  the  drawers,  and  made  subject  to  their  checks,  and  the  bills 
themselves  became  the  property  of  the  plaintiffs. 
'  At  that  time  there  was  no  acceptance  upon  which  the  plain- 
ti&  did  or  could  rely.  They  were  therefore  not  discounted  upon 
the  faith  of  the  acceptances  at  all. 

At  the  moment  when  the  defendants'  Secretary  accepted  the 
bills  they  were  the  plaintiff's  property,  and  they  were  the  imme- 
diate parties  to  the  contract  which,  without  consideration  and 
without  authority,  the  Secretary  assumed  to  make. 

The  plaintiff)  no  doubt  discounted  the  bills  with  an  expecta- 
tion that  they  would  be  accepted,  but  they  can  in  no  just  sense 
be  said  to  have  discounted  the  bills  in  reliance  ui>on  an  accept* 
ance  which  had  not  then  been  made. 

Tbey  may  have  been  induced  to  believe  that  the  bills  would 
be  accepted  by  the  fact  that  they  had  held  similar  drafts  which 
were  accepted,  and  may  have  had  the  assurance  of  the  drawer 
that  they  would  be  accepted.  But  relying  upon  their  previous 
experience,  or  relying  upon  such  an  assurance,  is  by  no  means 
discounting  the  bills  on  the  faith  of  the  acceptances. 

It  is  not  shown  that  any  one  who  had  authority  from  the 
defendants,  gave  them  an  assurance  that  the  bills  would  be 
accepted.  And  if  it  had  been  shown  that  Charles  T.  Slielton, 
the  defendants'  Agent  and  former  President*,  had  given  the  plain- 
tiffs an  unconditional  promise  that  the  bills  should  be  accepted, 
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the  d^odants  would  not  have  been  bound,  not  merely  becauM 
he  had  no  antbority  to  bind  the  defendants  by  such  a  promisei. 
bateq)eeially  because  by  our  statute  an  acoeptanee  must  be  in 
writing  before  it  becomes  binding  as  an  acceptance,  and  an  uncon* 
cbtioDftl  promise  to  accept  must  also  be  in  writing  in  order  to- 
hind  the  drawee  of  a  bill.  (1  R  S.,  768,  §§  6-^.) 

It  is  suggested  that  the  plaintiffs  would  have  caused  the  bills 
to  be  protested*  for  non-acceptance,  and  have  had  immediate 
reooarse  to  the  drawers,  if  the  defendants'  Secretary  had  not 
written  an  acceptance  on  the  bills ;  and  that,  relying  on  the  act 
of  the  Secretary,  they  have  omitted  such  protest  and  have  waited 
until  the  bills  became  due  before  proceeding  against  the  drawers; 
and  that  this  delay  is  equivalent  to  discounting  the  bill  or  paying 
valae  in  reliance  on  the  acceptance.  This  claim  is  as  ingenious 
as  I  think  it  is  novel. 

If  any  fraud  was  practised  on  the  plaintiffs  to  lull  them  into 
an  unwarranted  security  they  may  havB  recourse  to  the  indivi- 
doals  who  practised  such  fraud.  But  the  defendants  are  not  to 
he  held  by  the  unauthorized  act  of  their  Secretary  merely  because 
the  plaintiff,  but  for  such  act,  would  have  sought  earlier  redress. 

As  above  suggested  the  plainti&  had  already  become  the 
hddeis  of  the  bills,  and  when  the  alleged  acceptsmce  was  written 
it  was  an  act  to  which  the  plaintiff  were  direct  and  immediate 
parties.  They  were  not  bound  to  take  an  unauthorized  accept- 
ance; and  they  should  have  seen  to  it  that  the  acceptance  if 
given  was  authorized  and  was  an  act  to  which  the  agents  of  the 
defendants  could  bind  them. 

It  is  proper  to  observe  that  when  the  case  was  before  the  Gen« 
end  Term  of  the  Court  on  a  former  occasion,  there  wits  not  only 
a  Bttding  that  the  Secretary  had  actual  authority  to  accept  the 
bilh,  but  much  stress  was  also  placed  upon  the  want  of  dear 
proof  that  these  bills  were  in  tnith  accommodation  bills  for 
which  the  defendants  had  received  no  consideration,  and  also  on 
the  circumstance  that  the  accounts  between  the  drawers  and  the 
defendants  were  not  produced.  On  the  present  trial  it  waa 
proved  without  objection  that  in  proceedings  in  insolvency  relat- 
ing to  the  settlement  of  the  affairs  of  the  drawers  of  the  bills  it 
wa?  found  that  the  drawers  were  indebted  to  the  defendants. 
This  may  perhaps  be  deemed  to  streugthen  the  other  proofii^ 
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already  adverted  to,  that  the  bills  were  accommodation  bills.  At 
all  events,  the  finding  of  the  Referee  on  that  point  cannot  be  dis- 
regarded or  be  deemed  against  the  evidence  when  as  it  now 
appears  it  is  so  fully  sustained. 

The  judgment  should,  I  think,  be  reversed,  and  a  new  tiial 
ordered,  costs  to  abide  the  event 

Ordered  accordingly. 


This  action  was  again  tried  on  the  14th  of  February,  1861. 
On  the  second  trial,  which  was  had  before  Mr.  Justice  Wood- 
RUFF,  it  appeared  that  the  bill  for  $500  was  discounted  and  the 
money  paid  over  to  the  drawers  before  it  was  accepted,  and  in 
conformity  with  the  foregoing  decision  the  jury  were  instructed 
that  the  plaintiff  could  not  recover  thereon.  But  in  relation  to 
the  bill  for  $2,000,  evidence  was  given  and  the  jury  found  that, 
although  it  was  received  by  the  plaintiffs  from  the  draweiB,  and 
passed  through  the  form  of  a  discount  before  its  acceptance,  this 
was  done  under  an  express  agreement  that  the  plainti£b  should 
not  pay  over  the  money  unless,  nor  until  after  the  bill  was  accepted, 
and  that  the  money  was  not  paid  to  the  drawer  until  after  the 
acceptance.  Upon  this  ground  and  the  good  faith  of  the  plaintiffii 
in  taking  the  bill,  and  in  paying  over  the  money  on  the  fidth  of 
the  acceptance,  without  notice  that  the  bill  was  an  accommoda^ 
tion  bill,  or  not  drawn  in  the  usual  course  of  business,  for  value, 
and  in  the  proper  business  of  the  defendants,  or  of  other  want  of 
authority  in  the  Secretary  to  accept,  the  plaintiffs  had  a  yerdict 
for  the  amount  of  the  $2,000  bill,  less  the  dividend  received 
thereon  from  the  drawers. 
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Chaeles  Thomson,  Plaintiff  and  Respondent,  v.  The  Sixpennt 
Savings  Bank,  of  the  City  of  New  York,  Defendants  and 
Appellants. 


A  corporation  was  created  for  the  purpose  of  receiving  on  deposit  sums  offered 
therefor  by  mariners,  tradesmen,  clerks,  mechanics,  laborers,  minors^  ser- 
Tants  and  others,  and  investing  the  same  in  State  or  city  stocks  or  bonds,  or 
basing  the  same  on  such  securities,  or  on  bond  and  mortgage  on  real  estate, 
kr  the  use  and  advantage  of  the  depositors ;  the  business  of  the  corpora- 
tion to  be  managed  by  a  Board  of  Trustees,  who  were  authorized  to 
appoint  a  President  and  two  Yice-Presidents ;  and  power  was  given  to 
hold  only  such  real  estate  as  was  necessary  for  the  transaction  of  its  busi- 
ness, and  such  as  should  be  purchased  at  sales  upon  judgments  or  decrees 
obtained  for  money  so  loaned,  and  the  corporation  was  prohibited  dealing 
in  or  buying  or  selling  any  goods,  wares  or  merchandise.  The  by-laws 
provided  for  monthly  meetings  of  the  Trustees,  and  conferred  the  superin- 
tendence and  management  upon  seven  Trustees  during  the  interval  Upon 
the  foreclosure  of  a  mortgage,  hold  by  such  corporation,  upon  a  manufao- 
tory,  and  a  sale  of  the  mortgaged  premises,  the  corporation  became  the 
purchaser.  Thereafter,  and  after  the  corporation  had  taken  possession,  one 
oi  the  Vice-Presidents,  without  tlie  authority  of  the  Trustees,  forbade  tho 
removal  of  certain  tools  and  machinery  therefrom  by  the  purchaser  thereof 
onder  a  sale  by  virtue  of  a  mortgage  upon  such  tools  and  machinery,  alleging 
that«  as  to  any  of  the  articles  which  were  fixtures,  they  were  the  property 
of  the  corporation,  and  declining  to  specify  which  he  claimed  to  be  fix- 
tures, until  consultation  could  be  had  for  tlie  purpose  of  ascertaining  which 
were  in  law  fixtures  passing  to  the  corporation  under  the  first  named  fore- 
dosure  sale. 

L  Edd:  That  if  the  act  of  the  Yice-President  was  such  as  to  amount  to  a 
tortious  conversion  of  the  tools,  the  corporation  was  not  liable  for  his  acta. 

2.  Proof  that  he  acted  by  the  authority  and  sanction  of  the  President  would 
not  be  sufficient  to  subject  the  corporation  to  such  liability. 

3w  A  subsequent  demand  of  the  property  being  made  of  the  Vice-President 
at  the  place  of  his  private  business,  he  replied  that  he  would  lay  the  mat- 
ter before  the  Trustees  of  the  corporation :  Edd,  that  this  did  not  render 
the  corporation  liable  as  for  a  refusal  to  permit  tlie  plaintiff  to  take  his  pro- 
perty. 

4.  Whetlier,  if  the  action  had  been  against  such  Vice-President  as  an  indi- 
vidual, his  statement  at  the  time  he  prohibited  the  removal  that  lie  only 
daimed  to  detain  such  tools  as  were  fixtures,  and  as  such  belonged  to  thd 
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corporation,  would  have  justified  him  in  forbidding  the  removal  of  aoy 

tools  until  the  question  which  were  fixtures  was  determined,  or  would 

have  been  a  defense  ?  QucBre. 
6.  And  whether  the  subsequent  consent  of  the  plaintiff  to  refer  the  ques- 
-    tion,  which  were  fixtures,  to  the  counsel  for  the  respective  parties,  and  to 

abide  by  their  decision,  was  not  a  waiver  of  any  such  previous  wrong,  if 

any?  Qiuere. 
B.  How  far  a  qualified  refusal  to  deliver  on  demand  is  to  be  taken  as  evidence 

of  conversion  considered. 

(Before  Woodruff,  Pierrepont  and  Mohcrief,  J.  J.) 
Heard,  February  18;  decided,  October  29,  1859. 

Appeal  from  a  judgment  rendered  on  a  verdict  for  the  plain- 
tiff,  for  $4,801.80  damages  and  costs. 

The  complaint  alleged  the  incorporation  of  the  defendants,  the 
plaintiff's  ownership  of  four  drilling  machines,  eight  engine 
lathes,  three  planing  machines,  one  steam  engine,  and  other 
machines  and  tools  of  the  value  of  $8,000;  that  the  defendants, 
on,  &c.,  became  possessed  thereof,  and  have  refused  to  deliverthe 
same  to  the  plaintiff,  but  on  the  contrary  have  converted  and  dis- 
posed thereof  to  their  own  use ;  and  demanded  damages  for  such 
wrongful  conversion  and  disposition  of  the  property. 

The  answer  denied  all  these  allegations,  and  stated  that  the 
articles  were  and  are  in  a  certain  building  specified;  that  die 
defendants  never  have  made,  and  do  not  make,  any  claim  to  the 
said  articles;  and  the  defendants  in  the  answer  offered  to  deUrer 
the  same  to  the  plaintiff. 

On  the  trial  the  proo&  showed  that  the  defendants,  upon  the 
foreclosure  of  a  mortgage,  given  by  Sloan  k  Leggett,  held  by 
them  upon  the  building  or  manufactory  in  which  the  property 
was  in  use,  became  the  purchasers  of  the  building ;  that  there 
was  then  outstanding  a  mortgage  given  by  the  same  parties 
(Sloan  &  Leggett)  upon  the  chattels  now  in  question;  that 
such  last  named  mortgage  was  foreclosed  by  a  sale  of  the 
chattels  at  auction  on  the  80th  January,  1867,  by  the  mort- 
gagee, in  pursuance  of  a  power  contained  therein,  and  at 
such  sale  the  plaintiff  purchased  the  articles  mentioned  in  the 
complaint 

At  the  sale  of  the  mortgaged  chattels,  William  Miles,  the  Vice- 
President  of  the  defendants,  was  present    The  sale  took  place  on 
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the  premises.  He  was  there  professing  to  act  for  the  defendants 
as  owners  of  the  manu&ctory.  When  the  auctioneer  was 
about  to  sell  the  mortgaged  chattels,  Mr.  Miles,  according  to  the 
testimony  of  some  of  the  witnesses,  forbade  the  sale ;  according 
to  some  of  the  testimony,  he  forbade  the  sale  of  any  of  the 
articles  which  were  fixtures,  and  according  to  other  testimony  he 
forbade  the  sale  of  anything  belonging  to  the  defendants ;  but 
being  called  on  to  state  which  articles  he  claimed  to  be  fixtures, 
or  to  belong  to  the  defendants,  he  declined  doing  so  at  that 
time.  The  sale  proceeded,  and  the  plaintiff  became  the 
purchaser  of  the  articles  in  question,  and  Miles  instructed  the 
person  in  charge  of  the  building  not  to  allow  the  removal  of 
any  of  the  artid^  until  it  was  ascertained  which  belonged  to  the 
defendants. 

There  was  evidence  that,  immediately  after  the  sale,  the  plain- 
tiff and  Miles  agreed  to  refer  the  question  which,  if  any,  of 
the  articles  were  fixtures  belonging  to  the  defendants  to  their 
respective  attorneys,  who  should  meet  at  the  building  two  days 
thereafter,  and  to  alnde  by  their  decision  or  opinion.  Several 
days  elapsed,  and  the  attorneys  not  having  so  met,  the  plaintiff 
sent  a  messenger  on  the  9th  of  February  to  the  store  (or  place  of 
private  business)  of  the  said  Miles,  and  made  a  written  demand 
of  the  chattds,  to  which  he  replied  that  he  would  lay  it  before 
the  Board  of  Trustees  of  the  Bank.  A  like  demand  was  also 
made  of  the  person  whom  Miles  had  instructed  to  detain  the 
articles,  and  his  answer  was,  that  he  was  instructed  not  to  deliver 
the  articles.  The  President  being  called  upon,  referred  the  plain- 
tiff to  the  Vice-President 

There  was  evidence  tending  to  show  that,  after  this,  and  before 
Bait  brought^  the  attorney  for  the  defendants  stated  to  the  plain- 
tiff's atiomey,  at  an  interview  between  them,  that  the  defendants 
had  no  objection  to  his  taking  the  articles.  Aflier  suit  brought, 
the  defendants'  attorney,  in  writing,  declared  to  the  plaintiff's 
attorney  that  the  defendants  made  no  claim  to  the  articles  men- 
tioned in  the  complaint,  and  did  not  and  had  not  refused  to 
deliver  them. 

There  was  some  conflict  of  testimony ;  and  the  opinion  of  the 
Court  refers  to  some  of  the  evidence,  which  it  is  not  necessary 
hereto  repeat 
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The  opinion  also  states  the  provisions  of  the  defendants'  char- 
ter defining  the  object  of  the  incorporation.  It  further  declared 
the  purpose  to  be,  the  investment  of  the  moneys  deposited  in 
State  or  city  stocks  or  bonds,  or  loaning  them  on  such  securitieB^ 
or  on  bond  and  mortgage,  for  the  benefit  of  the  depositors,  and 
autliorized  the  corporation  to  purchase,  on  foreclosure  or  on  sales 
on  judgments,  the  real  estate  sold. 

The  16th  of  their  by-laws  provided  as  follows : 

''A  monthly  Attending  Committee  of  seven  Trustees  shall  be 
appointed,  whose  duty  shall  be  to  attend  at  the  Bank  during  the 
month,  .when  necessary,  and  to  have  the  general  superintendence 
and  management  of  it  during  the  recess  of  the  Board.  They 
shall  keep  minutes  of  their  proceedings,  and  lay  them  before  the 
Board  of  Trustees  at  each  monthly  meeting,  noting  particularly 
the  amount  deposited  and  drawn  out." 

There  was  no  evidence  defining  the  powers  of  the  President; 
and  the  proof  in  relation  to  the  Vice-President  only  showed  that 
he  was  to  act  in  the  absence  of  the  President 

The  requests  of  the  defendants'  counsel  for  special  instructions 
to  the  jury,  and  the  charge  as  given,  are  sufficiently  stated  in  the 
opinion  of  the  Court. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $4,623  dama- 
ges;  and  for  that  sum,  and  for  $178.80  casts,  judgment  was 
entered,  from  which  the  defendants  appealed. 

Charles  T.  Cromwell^  for  defendants,  (appellants.) 

I.  The  defendant  has  no  corporate  power  other  than  expres 
trust  powers,  which  are  confined  (§  6  of  act)  to  receiving  deposits 
from  laborers,  minors,  mechanics  and  others,  of  five  cents  and 
over,  and  investing  the  funds  deposited.  It  cannot  be  forced  to 
take  personal  property,  which  it  is  expressly  prohibited  from 
taking,  or  from  selling  after  it  is  taken,  nor  can  it,  therefore,  be 
made  liable  in  damages  for  a  tort,  because  the  enforcements  of 
such  liabilities  would  necessarily  work  a  breach  of  trust,  to  the 
injury  of  its  cestui  que  trusts^  for  it  would  be  directly  taking  from 
those  laborers,  minors,  and  mechanics,  the  amount  of  this  judg- 
ment, and  forcing  upon  it  an  investment  of  that  amount  in  old 
rusty  tools;  and  such  liability  would  force  on  the  corporation  a 
direct  violation  of  its  act  of  incorporation,  which  positively  pro- 
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hibits  it  from  "directly  or  indirectly  dealing  or  trading  in,  buy- 
ing or  selling  any  goods,  wares  or  merchandise."  (Laws  of  1858, 
670;  y.  T.  Firemen's  Ins.  Go,  v,  Ely,  2  Cow.,  678;  McOullough 
V.  Jfew,  5  Denio,  567,  overruling  5  Hill,  187;  2  Denio, 
110.) 

IL  The  trespass  complained  of  was  not  authorized  by  the 
defendant  No  express  authority  was  shown,  nor  were  the  acts 
of  Miles  within  the  scope,  actual  or  apparent,  of  his  agency  as  an 
officer  of  the  Bank.  His  duties,  by  the  charter  and  its  by-laws, 
are  restricted  simply  to  preside  at  the  Board  in  the  absence  of 
flie  President  The  defendant,  therefore,  cannot  be  made  liable 
fcr  Mik*s''  acts,  especially  if  they  were  tortious.  ( Wright  v.  WiU 
cox,  19  Wend.,  345 ;  National  Bank  v.  Norton,  1  Hill,  572 ;  Van- 
dabilt  V.  The  Bidimond  Turnpike  Co.,  2  Comst,  479,  and  cases 
cited ;  Mechanics'  Bank  y.  N.  Y.  d:  N.  H.  R.  R.  Co.,  8  Kern.,  688 ; 
Weed  V.  Panama  R.  R,  17  N.  Y.,  862 ;  Philadelphia  R.  R.  r. 
Derbt/,  14  How.  U.  S.,  468;  Story  on  Bailments,  §400,  et  seq.; 
6  Denio,  567;  2  id.,  110.) 

HL  The  third  proposition  of  the  charge  to  which  the  plain- 
tiff excepted  was  erroneous,  and  calculated  to  mislead  the 
jury. 

1.  There  was  not  any  evidence  tending  to  prove  that  the  Trus- 
tees had  any  knowledge  of,  or  that  they  in  any  manner  sanctioned, 
&e  acts  of  Miles  complained  of. 

2.  The  President  had  no  power,  by  virtue  of  his  office,  to 
sanction  or  authorize  such  acts,  and  no  express  authority 
was  shown;  on  the  contrary,  the  existence  of  such  a  power 
was  negatived,  and  the  plaintiff  was  expressly  notified  of  this 
absence  of  authority.  (See  16th  by-law,  also  act  of  incorpora- 
tion.) 

3.  If  the  President  was  vested  with  such  a  power  he  could  not 
delegate  it  to  another.  (Paley's  Agency,  by  Dunlap,  175,  and  n.  A ; 
2  Kent's  Cora.,  618 ;  Lyon  v.  Jerome,  per  Verplanck,  Sen.,  26 
Wend.,  485;   Com.  Bank  v.  Norton,  1  Hill,  501.) 

4.  The  President  did  not,  in  hot,  assume  to  confer  any  such 
power. 

IV.  The  Court  also  erred  in  refusing  to  charge  as  requested, 
ibat  the  proof  was  insufficient  to  make  out  a  conversion,  and  in 
its  instructions  to  the  jury  on  these  points. 
Bo*w.— Vol.  V.  38 
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1.  As  to  the  occurrence  at  the  sale.  The  articles  were  on  the 
defendants'  premises,  bad  been  there,  and  used  there  since  its 
erection,  were  there  at  the  foreclosure  sale  through  which  defend* 
ants  acquired  title  to  the  premises.  The  plaintiff  had  no  legal 
right  to  enter  defendants'  premises  to  take  them  away,  or  to  re- 
quire any  action  on  the  part  of  the  defendants  to  put  him  in  pos- 
session of  them,  {Wilde  v.  WaterSj  82  Law  and  Eq.  R,  422; 
Oolgrave  v.  JDias  Santos^  2  B.  &  C,  76 ;  JfourU  v.  Derick^  5  Hill^ 
455,  and  cases  cited.) 

2.  Mr.  Miles  asserted  no  title  in  the  defendants,  but  in  good 
faith  merely  requested  time  to  ascertain  to  whom  they  belonged. 
The  articles  w:ere  part  of  them  in  the  nature  of  fixtures,  and  had 
been  used  in  and  with  the  building  ever  since  its  erection.  There 
was  every  ground  to  doubt  whether  they  belonged  to  the  assign- 
ees,  to  plaintiff,  or  to  defendants,  and  which  articles  belonged  to 
either.  The  plaintiff  was  a  stranger,  and  had  shown  no  right  to 
the  goods.  (Cases  mpra^  and  Beckley  v.  Howard^  3  Brev.  S.  C,  94 ; 
Parkinson  v.  Simmons^  2  McMuUen  S.  C,  188 ;  Solomons  v.  Datoes^ 
1  Esp.,  83 ;  WHbraham  v.  Snow^  2  Saund.,  47,  d.  e.  f.,  and  cases 
cited  inf.) 

3.  The  plaintiff  consented  to  give  time,  and  thus  waived  all 
right  founded  upon  what  had  previously  occurred. 

4.  The  right  of  the  plaintiff  thus  rested  solely  on  the  alleged 
demand  and  refusal. 

5.  As  to  this,  the  ruling  of  the  Court  was  to  this  effect : 

(a.)  That  Miles'  answer  in  law  was  a  refusal,  thus  taking  from 
the  jury  the  consideration  of  the  evidence  whether  it  amounted 
to  a  conversion  or  not 

(6.)  And  that  if  the  jury  believed  a  demand  had  in  fact  been 
made,  a  conversion  had  been  made  out 

6.  This  was  manifestly  erroneous. 

.  (a.)  It  submitted  nothing  to  the  jury.    It  left  nothing  for  the 
jury  to  determine. 

(6.)  Miles'  answer  was  simply  a  declaration  of  his  want  of 
authority  to  refuse.  (5  Hill,  204, 406,  and  others,  supra;  Oreen  v. 
Dunn^  3  Camp.,  215;  Laac  v.  Clark^  2  Bols.,  312 ;  Severin  v.  Jfip- 
jpe«,  4  Esp.,  156 ;  Foulds  v.  Willoughby,  8  Mee.  k  W.,  440 ;  Hay- 
ward  V.  Seaward,  1  Moore  i  Scott,  459;  WaU  v.  PoOer,  2 
Mason,  80;  Yale  v.  Saunders,  16  Vt,  243 ;  Anon.,  2  Show,  161; 
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Alexander  v.  Southey,  5  Barn.  &  Aid.,  247;  Bull,  N.  P.,  446;  2 
Denio,  648  ;  10  R,  66;  Mires  v.  SolAay,  2  Mod.,  244;  Pothonter 
V.  Daiosan,  1  Holt  C,  383. 

(c)  A  refusal  to  deliver  a  chattel  which  is  on  the  defendants' 
premises,  unaccompanied  by  a  positive  denial  of  the  plaintiff's 
right  to  it,  or  an  assertion  of  dominion  over  it  by  ihe  defend- 
ant,  is  not  evidence  of  a  conversion.  (32  Eng..  L.  and  Eq., 
st/pra;  1  Esp.,  83;  2  Mason,  77-^1;  2  Denio,  643,  and  cases, 
nipro.) 

A  fortiori^  it  is  not^  in  the  language  of  the  charge,  condosive 
evidence. 

y.  The  demand  and  refusal  did  not  prove  a  conveision,  for 
other  reasons : 

1.  It  was  not  made  at  the  proper  place.  It  should  hove 
been  made  at  the  Bank,  and  of  the  committee  in  charge 
there. 

2.  The  articles  in  question  were  not  in  the  possession  of  the 
defendants  when  the  demand  was  mada 

3.  A  sufficient  excuse  was  shown  for  not  complying  with  it. 
VI.  The  offer  to  deliver  the  goods  before  the  commencement 

of  the  action  was  a  bar  to  a  recovery  by  the  plaintiff.  {1  M.  k 
&,  459,  and  other  cases,  suprcu) 

Vn.  The  question  of  conversion  is  one  eminently  for  the  jury, 
and  it  was  error  not  to  have  submitted  the  question,  whether  the 
testimony  amounted  to  a  conversion  or  not,  to  the  jury.  The 
conversion  was  adjudged  by  the  Court  before  the  submission 
to  the  jury,  and  nothing  was  left  for  them  to  find  but  the 
value  of  the  tools.  {WaU  v.  P6Uer,  2  Mass.,  80,  and  others, 
Jitpno.) 

Vin.  A  qualified  refusal  is  no  evidence  of  conversion.  The 
refusal  here,  if  what  took  place  amounted  to  that,  which  we 
deny,  was  qualified,  and  therefore  was  no  conversion.  {Oreen  v. 
Dunn,  8  Camp.,  215,  and  others,  supra.) 

IX.  There  is  no  evidence  showingany  authority  In  NichoUs 
to  make  a  demand,  and  such  authority  cannot  be  inferred,  but 
must  be  proved.  {Right  v.  Outhell,  5  East,  498 ;  Qwiton  v.  Nurse^ 
2  Brod.  k  Bing.,  447.) 

Nor  is  it  any  where  shown  that  Nicholls  communicated  to  the 
plaintiff  what  occurred  between  him  and  Milea  upon  the  delivery 
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of  the  plaintiflf 's  letter.  No  pretense  of  ratification  by  plaintiff 
of  NichoUs'  acts  can,  therefore,  be  presumed. 

X.  If  the  property  of  plaintiff  was  in  the  custody  or  under 
the  control  of  the  defendant,  a  corporation,  as  was  certainly 
plaintiff's  view  of  the  case,  from  the  direction  of  the  notice,  tro- 
ver will  not  lie,  unless  it  be  affirmatively  shown  that  Miles  had 
authority  to  respond  to  the  demand,  by  making  or  directing  a 
delivery  of  the  goods.  This  is  not  only  not  proved,  but  the  con- 
verse is  clearly  shown.  The  corporation  could  only  act  by  its 
Board  of  Managera,  and  Miles  gave  the  only  response  that  he 
could,  viz. :  that  he  would  invoke  the  authority  of  the  Board ; 
and  it  is  nowhere  ehown  that  such  authority  had  been  invoked, 
or  that  the  Board  had  ever  been  convened,  or  had  notice  of  the 
alleged  demand.  Time  should  have  been  allowed  for  the  Board 
to  refuse,  before  it  could  be  said  the  defendants  refused.  HiU 
V.  Chvell,  (1  Comst,  522,)  settles  that  a  conversion  must  be 
tortious,  and  that  a  compliance  with  a  demand  must  be  possible. 
It  was  not  possible  for  Miles  to  comply. 

XL  The  question  of  title,  &c.,  had  been  mutually  submitted 
to  the  arbitrament  of  the  counsel  of  the  respective  parties,  and 
until  their  determination  of  the  matter  in  controversy  the  action 
was  premature,  and  what  occurred  at  Livingston's  office  may  be 
considered  as  an  award.  {Hays  v.  Hays^  28  Wend.,  868.) 

XIL  The  proceedings  on  the  part  of  plaintiff  and  his  attorney 
show  a  predetermination  and  a  scheme  to  impose  an  action  on 
the  defendants,  and  to  coerce  them  into  the  position  of  purchaaeiB 
of  the  old  rubbish  for  which  the  suit  is  brought 

Xin.  There  being  no  questions  raised  as  to  the  answer  on  the 
trial,  none  can  be  now  raised.  (BeUcnap  v.  SeaUy^  14  N.  Y.  B^ 
148:) 

XIY.  There  should  Ijave  been  a  nonsuit,  as  requested. 

XV.  The  Court  erred  in  refusing  to  charge  as  requested,  and 
in  charging  as  it  did. 


John  E.  Parsons^  for  plaintiff,  (respondent. 

L  An  action  of  trover  will  lie  against  a  corporation,  and  this, 
though  the  conversion  be  of  property,  to  deal  in  which  is  not  the 
business  of  the  corporation.  ( Yarborough  v.  The  Bank  of  Eng- 
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land,  16  East  R,  6 ;  Beach  v.  The  Fulton  Bank,  7  Cow.-R,  485 ; 
trover  for  flour  and  lard ;  The  Bank  of  Columbia  v.  Patterson^ 
Admr.,  7  Cranch,  299;  Foster  v.  The  Essex  Bank,  17  Mass., 
603.) 

11.  The  plaintiff,  before  resting  his  case,  offered  evidence  from 
vhich  the  jury  might  properly  infer  that  the  defendants  autho* 
rized  the  act  of  Mr.  Miles  in  refusing  to  permit  the  plaintiff  to 
remove  his  goods  at  the  time  of  the  sale,  and  in  refusing  the 
written  demand  made  upon  him ;  the  act  of  Mr.  Punly,  the  Pre- 
sident of  the  Bank,  in  the  refusal  made  by  him ;  and  also  autho- 
lized  the  act  of  Mr.  Leggett  in  refusing  the  demand  made  upon 
him.  Either  of  those  acts  amounted  to  a  conversion,  and  the 
motion  to  dismiss  the  plaintiff's  complaint  was  therefore  pro- 
perly  denied. 

1.  The  defendants  had,  on  January  15, 1857,  purchased  the 
bailding  in  which  was  the  plaintiff's  property,  and  they  owned 
that  building  at  all  the  times  mentioned.  They  took  the  posi- 
tion that  the  plaintiff's  property  was  in  the  nature  of  fixtures, 
and  belonged  to  the  realty.  The  Bank,  therefore,  intended  to 
liave  the  benefit  of  the  property,  and  to  their  use  was  it  con- 
verted. They  themselves  have  offered  some  testimony  tending 
to  show  its  actual  use  by  them,  or  their  assumption  of  beneficial 
ownership  of  it  through  the  person  in  charge  for  them  of  the 
building. 

2.  The  property  was  in  the  possession  of  the  defendants.  The 
defendants  could  only  act  in  reference  to  it  by  its  agents.    The 

,  building,  which  did  belong  to  the  defendants,  was  so  used  as  to 
deprive  the  plaintiff  of  his  property.  The  plaintiff  could  only 
make  a  demand  on  the  defendants  by  a  demand  made  on  the 
defendants'  agents.  He  made  his  demand  upon  the  President, 
who  expressly  stated  that  "  the  Bank  "  (the  defendants)  claimed 
the  property,  and  himself  refused  to  permit  a  delivery  of  it — 
referring  the  plaintiff  to  Mr.  Miles,  the  Vice-President;  upon 
Mr.  Miles,  who  refused,  and  who,  by  making  an  appointment 
between  the  attorneys  of  the  parties  to  determine  the  ownership 
of  the  property  in  question,  as  between  the  Bank  and  the  plain- 
tiff, proved  that  the  Bank  claimed  the  property  as  its  own,  and 
upon  the  person  in  charge  of  the  building,  who  refused  under 
instructions,  as  the  defendants  proved  by  his  own  testimony,  from 
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Mr.  Miles  and  Mr.  Cromwell,  a  Trostee,  and  the  attorney  of  the 
Bank,  if  not  from  the  Trustees  themselves. 

8.  The  refusal  by  Mr.  Miles  and  Mr.  Leggett  to  the  written 
demand  was  made  after  numerous  interviews  with,  and  on 
advice  from  Mr.  Cromwell,  the  attorney  of  the  Bank,  and  the 
defendants'  counsel  in  this  very  action,  and  Mr.  Purdy,  the  Pre- 
sident of  the  Bank. 

4.  The  plaintiff  was  not  bound  to  show  any  express  authority 
from  the  Bank  to  its  agents  to  convert  his  property.  Specific 
authority  to  commit  a  tort  is  an  absurdity.  The  building  and 
its  contents  were  in  the  charge  of  Samuel  Leggett,  appointed  by 
the  Bank  to  take  charge  of  them.  His  acts  in  respect  to  such 
property  were  the  sets  of  the  Bank.  But  he  acted  on  direct 
authority  from  the  executive  officers  of  the  Bank. 

5.  Mr.  Miles  was  specially  authorized  to  act  in  respect  to  this 
property.  Mr.  Purdy,  the  President  of  the  Bank,  was  also  an 
assignee  of  Sloan  k  Leggett ;  as  such  represented  an  interest  pos- 
sibly conflicting  with  that  of  the  Bank,  and  therefore  refused  to 
act  in  the  premises,  authorizing  Mr.  Miles  to  act  in  his  stead. 

6.  The  sale  took  place  on  January  80, 1857.  On  the  following 
morning  Mr.  Miles  saw  and  advised  in  the  matter  with  Mr.  Crom- 
well. He  saw  and  advised  several  times  with  Mr.  Purdy,  the  Presi- 
dent of  the  Bank,  before  the  written  demand  was  made.  Mr.  Yan- 
dewater,  one  of  the  Trustees,  by  the  request  of  the  President^  was 
present  at  had  notice  of,  and  tacitly  sanctioned  Mr.  Miles'  acts  at 
the  sale.  On  the  first  Monday  in  February,  1867,  there  was  a 
meeting  of  the  Trustees.  Subsequently,  Mr.  Cromwell,  the 
regular  attorney  of  the  Bank,  had  the  matter  of  the  plaintiff's 
claim  in  charge.  Mr.  Miles  says  that  he  acted  to  protect  the 
interests  of  the  Bank.  The  plaintiff  was  urgent  for  an  imme- 
diate answer,  and  delayed  two  weeks  before  insisting  upon  the 
conversion.  Surely,  from  all  these  circumstances,  there  was  some 
evidence  to  go  to  the  jury. 

IIL  The  Court  properl}'  refused  to  charge  the  first  two  propo- 
sitions of  the  defendants'  counsel.  It  was  properly  left  to  the 
jury  to  say  whether  Mr.  Miles  was  empowered  to  commit  the 
trover,  and  whether  the  general  authority  to  manage  the  ntEairs 
of  the  Bank  in  the  absence  of  the  President,  embraced  such 
power.    The  question  of  authority  is  a  question  of  fact. 
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lY.  The  defendants  prodaced  in  evidence  their  by-laws.  The 
duties  of  the  officers  were  neither  defined  nor  restricted  therein. 
The  President,  therefore,  in  the  intervals  between  the  meetings 
of  the  Trustees,  as  the  chief  executive  officer  of  the  defendants, 
and  in  bis  absence,  (or,  what  is  equivalent,  inability,  neglect  or 
lefoRol  to*  act,)  the  Vice-President  had  general  charge  of  their 
affiurs.  The  defendants  were  the  owners  of  the  building  in  which 
was  the  plaintiff's  property ;  the  disposition  of  that  property  was 
an  incident  to  such  ownership,  and  the  President  or  Vice-Presi- 
dent, therefore,  were  the  properly  constituted  agents  of  the 
defendants  in  respect  thereto.  The  Court^  therefore,  properly 
left  it  for  the  jury  to  say  whether  Miles  was  acting  with  the 
authority  and  sanction  of  the  President  or  of  the  Trustees^  and 
charged  that  if  he  was,  his  conduct  at  the  sale  amounted  to  a 
conversion.  There  was  no  confiict  of  evidence  as  to  his  acts. 
His  own  testimony  shows  that  he  directed  Leggett,  after  the 
demand  made  on  him,  to  prevent  the  removal  of  the  plaintiff's 
property  by  force. 

V.  The  owner  of  property  is  entitled  to  absolute  and  entire 
possession  and  control  of  such  property  at  all  times.  Whoever 
usurps  that  control,  does  so  at  his  peril ;  and  it  is  no  defense  that 
he  acted  in  good  faith,  honestly  questioning  the  ownership  of 
such  owner.  The  jury  have  found  that  Mr.  Miles'  acts  were  the 
acts  of  the  Bank.  He  was  therefore  required  to  give  an  imme- 
diate answer  when  the  demand  was  made  upon  him,  both  on 
January  SOt}i,  at  the  sale,  and  on  February  9th,  when  the  written 
demand  was  served.  He  refused  the  demand,  and  Mr.  Leggett^ 
on  bis  instructions,  prevented  the  removal  by  the  plaintiff  of  his 
property.  This  perfected  the  conversion,  and  the  Court  there- 
fore properly  refused  to  charge  the  requests,  and  did  charge  as 
excepted  to. 

VI.  There  was  no  contradictory  evidence  as  to  the  alleged 
offer  of  February  12,  1857.  By  the  defendants'  own  testimony, 
that  offer  amounted  simply  to  this:  That  a  chance  meeting 
between  the  plaintiff's  and  defendants'  attorneys  on  other  busi* 
new,  after  the  or)nvers<ion  was  perfect  and  the  preparation  of  the 
complaint,  the  defendants*  attorney  said  to  the  plaintiff's  attorney, 
(no  authority  being  shown  in  Jiim  to  act  on  any  offer  that  might 
be  mad^,)  ihait  he  might  t<nke  the  things  that  were  loose ;  some 
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of  the  things  being  spiked,  secured,  and  some  loose ;  none  of  the 
tools  being  designated,  and  the  offer  by  its  terms  only  capable 
of  embracing  an  indefinite  portion  of  the  property  in  question. 

Snch  JoSei  could  in  no  way  aflfect  the  rights  of  the  plaintiff, 
and  the  Court  properly  refused  to  charge  that  it  was  a  bar  to  the 
plaintiff's  action,  and  the  charge  in  that  respect  is  correct  The 
judgment  should  be  affirmed,  with  costs. 

By  the  Court — Pierrepont,  J.  The  Sixpenny  Sayings 
Bank  was  incorporated  by  an  act  of  the  Legislature  passed  June 
4th,  1853.  (Laws  of  1853,  p.  670.)  The  Trustees  named  in  the 
act  and  their  successors  were  created  a  body  corporate  with  per- 
petual succession,  "by  the  name  of  The  Sixpenny  Savings 
Bank  of  the  Empire  City."  The  business  of  the  corporation  was 
confined  to  "  receiving  deposits  from  mariners,  tradesmen,  clerks, 
mechanics,  laborers,  minors,  servants  and  others,  and  investing 
the  same,"  in  the  mode  prescribed.  (§  6  of  act) 

By  section  2  it  is  provided  that  "the  said  corporation  shall 
not,  directly  or  indirectiy,  deal  or  trade  in  buying  or  selling  any 
goods,  wares  or  commodities  whatever^except  in  cases  where  it 
is  authorized  to  do  so  by  the  terms  of  this  act-,"  &c. 

Section  4  provides  that  "  the  business  of  the  said  corporation 
shall  be  managed  and  directed  by  the  said  Board  of  Trustees, 
who  shall  elect  from  their  number  a  President,  two  Vioe-Presi* . 
dents,  and  such  other  officers  as  they  may  see  fit;  eight  of  said 
Trustees,  of  whom  the  President  and  one  of  the  Vice-Presidents 
shall  be  one,  shall  form  a  quorum  for  the  transaction  of  business, 
and  the  affirmative  vote  of  at  least  seven  members  of  the  Board 
shall  be  requisite  for  the  making  of  any  order  for  invest- 
ment," Ac. 

By  section  7  the  Board  of  Trustees  are  empowered  to  pass  by- 
laws for  the  general  management  of  the  aflairs  of  the  corpora- 
tion. 

An  examination  of  the  charter  and  by-laws  of  the  defendants 
shows  that  the  corporation  had  no  authority  whatever  to  engage 
in  any  manner  in  the  purchase  and  sale  of  goods,  and  the  case 
does  not  disclose  any  practice  or  act  inconsistent  with  the  duties 
and  restrictions  imposed  by  law  upon  the  defendants.  They  are 
charged  with  the  conversion  of  certain  machines  and  tools  to 
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their  own  use,  and  a  judgment  of  $4,801.80  has  been  obtained 
against  them  for  such  conversion. 

It  does  not  appear  that  the  defendants  have  ever  used  or  sold 
the  property  claimed  to  have  been  by  them  converted,  or  that 
they  have  ever  derived  any  advantage  wliatever  therefrom,  or 
that  the  Trustees  ever  had  knowledge  of,  or  in  any  wise  sano- 
tioned  the  acts  of  which  the  plaintiff  complains. 

The  acts  complained  of  are  those  of  Mr.  Miles,  the  Yic^ 
President  of  the  Bank.  The  substance  of  all  he  did  before  tho 
nie  was  to  forbid  the  sale  of  fixtures  belonging  to  the  realty  or 
rfanything  belonging  to  the  defendants.  "After  the  sale  "  Jona- 
than Purdy,  a  builder,  who  was  present  at  the  sale,  says,  "  the 
plaintiff  and  Miles  were  talking  about  the  delivery  of  the  articles 
sold ;  Miles  said  he  did  not  want  anything  but  what  were  fixtures, 
and  until  it  was  ascertained  what  did  belong  to  the  Bank  lie  did 
not  want  anything  removed.  Thomson  asked  how  long  it 
would  take  to  ascertain  that;  Miles  replied  that  as  soon  as  he 
could  see  the  attorney  for  the  Bank,  and  ascertain  what  belonged 
to  the  Bank,  he  would  make  no  farther  objection-;  Miles  pro- 
posed that  their  attorneys  should  meet  together.  Thomson 
assented  and  agreed  that  the  two  attorneys  should  meet" 

When  the  formal  written  demand  was  made  upon  Mr.  Miles 
at  his  counting-house  in  Gold  street,  "he  said  he  would  lay  it 
before  the  Board  of  Trustees  of  the  Bank,"  and  said  "  he  could 
not  at  present  give  an  answer  J' 

The  President  declined  to  have  anything  to  do  with  the  mat- 
ter, but  referred  the  plaintiff  to  Mr.  Miles. 

After  the  formal  demand  and  before  the  commencement  of  this 
suit  the  attorneys  of  the  respective  parties  met,  and  the  defend- 
ants* attorney  asked  the  plaintiff's  attorney  why  he  did  not  take 
the  articles,  stating  that  the  Bank  had  no  objections  to  his  taking 
them,  to  which  the  plaintiff's  attorney  replied  that  he  should 
rely  upon  the  demand  made,  and  that  Thomson  wanted  to  get 
the  value  of  the  tools. 

Soon  after  the  commencement  of  this  action  the  attorney  of  the 
Bank  addressed  a  note  to  the  plaintiff^s  attorney,  referring  to 
diis  affair,  above  mentioned,  and  asking  him  to  take  the  articles 
and  discontinue  this  suit,  which  proposition  the  plaintiff  did  n9t 
seoept 

Bosw.— You  V.  39 
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At  tbe  close  of  the  testimony  on  both  sides,  the  counsel  for 
the  defendants  requested  the  Court  to  charge  the  jury,  1.  "That 
{he  general  authority  given  to  Mr.  Miles  to  manage  the  business 
of  the  Bank  in  the  absence  of  the  President,  did  not  empower 
him  to  commit  the  trorer  and  conversion  complained  of.'^ 
•  2.  *^  That  proof  must  be  given  that  Miles  bad  specific  autho- 
rity to  do  the  acts  complained  of,  and  that  in  the  absence  of  such 
proof  the  presumption  of  law  is  that  no  such  authority  had 
been  conferred  on  him." 

5.  '*  That  tbe  proof  was  insufiKcient  to  make  out  a  conversion.'* 
4.  "That  if  Mr.  Miles  did  not  intend  to  assert  a  title  to  tbe 

goods  in  the  Bank,  but  merely  intended  to  postpone  answering 
the  demand  until  he  should  have  received  instructions  from  the 
Trustees  or  ascertained  the  rights  of  the  parties,  and  he  acted  in 
good  faith  in  the  matter,  the  defendants  nre  not  liable." 

6.  *^  That  the  offer  made  by  the  defendants'  attorney  on  the 
12th  of  February,  was  a  bar  to  a  recovery  here." 

The  Court  revised  so  to  charge  as  to  each  request,  and  the 
defendimts'  counsel  excepted. 

The  Court  charged  the  jury  as  follows : 

"The  defendants  became  owners  of  the  building  in  which  the 
articles  in  question  were,  on  the  15th  January,  1857 ;  the  articles 
were  in  the  building  at  the  time;  the  defendants  were  tfaereforo 
lawfully  in  possessipn  of  the  articles ;  the  articles  were  sold  under 
foreclosure  of  a  chattel  mortgage,  on  30th  January ;  the  articles 
were  at  tho  time  in  the  building ;  the  plaintiff  was  the  purchaser; 
he  became  etititled  to  have  possession  of  the  articles;  to  make 
the  subsequent  possession  of  the  defendants  tortious,  it  was 
necessary  that  a  demand  of  possession  should*  be  made  of  the 
defendants,  and  that  defendants  should  refuse  to  comply  with  the 
demand,  or  that  defendants  should  undertake  to  exercise  domi- 
nion over  them  in  exclusion  and  in  defiance  of  plaintiff's 
title :  evidence  of  this  fact,  the  property  being  in  the  actual  pos- 
session of  tbe  defendants,  would  be  evidence  of  a  cnnvenrion  of 
the  articles,  which  would  be  conclusive  until  the  contrary  was 
p^dved,  as  by  the  pleadings  the  defendants  disclaim  all  title  in 
the  gcKxls  themselves.  The  principd  question  turns  on  the  fact 
6f  demand  and  refusal,  or  assertion  of  adverse  control  over  tlie 
property ;  to  ooiistitttte  a  proper  demand,  it  must  have  been  mado 
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by  A  person  entitled  to  make  it,  and  of  the  party  having  the  pos* 
Mssion  and  control  of  the  property,  and  to  make  out  the  ease  of 
A  OOD version,  tlie  refusal  most  be  by  the  party  having  the  po0» 
tessioQ  or  control,  or  legally  bound  to  make  the  delivery,  or  bj 
a  person  authorized  by  such  party ;  if  you  shall  be  satisfied  oa 
the  evidence  that  Miles  was  acting  with  the  knowledge  and  sano- 
ticNi  of  the  Trustees  or  by  authority  and  sanction  of  the  Presi- 
dent,  it  is  enough  to  make  his  acts  in  the  premises  binding  on  the 
defendants;  you  will  then  consider  the  evidence  respecting  the 
demand  and  refusal,  and  the  conduct  of  the  defendants,  in  respect 
to  the  property.  Miles,,  at  the  sale,  forbade  the  sale  of  properly 
in  which  defendants  had  any  right,  but  did  not  point  out  to 
aiictioneer  that  property ;  he  then  told  Leggett  not  to  deliver  any 
articles  purchased  at  the  sale,  if  parties  who  had  purchased  at 
the  sale  should  call  to  take  them  away ;  his  conduct,  if  Miles 
was  acting  with  the  knowledge  and  authority  of  the  Trustees  or 
President,  would  amount  to  a  conversion  of  the  property. 

'^Bot  if  you  shall  be  of  opinion  under  the  evidence  that  the 
parties  shortly  after  agreed  that  their  rights  should  be  referre4 
to  the  kwyers  of  the  respective  parties,  this,  though  the  first 
meeting  fell  through,  would  be  a  waiver  of  this  conduct  of  Milep 
as  a  tortious  act,  and  the  ease  would  then  turn  on  the  question 
d  demand  and  refusal..  But  if  such  was  not  the  character  of 
that  arrangement  it  would  have  no  such  effect 

"The  plaintiff  contends  that  it  was  a  mere  agreement  that  plain- 
tiff should  suspend  the  assertion  of  his  rights  until  Miles  could 
consult  his  counsel.  The  plaintiff  was  not  bound  to  wait  an  un- 
reasonable time,  and  from  80th  January  to  12th  February  wad 
an  unreasonable  time. 

"Then  as  to  the  demand  and  refusal. 

^The  demand  was  in  writingserved  on  Miles;  if  Miles  acted 
in  the  transaction  with  the  sanction  or  assent  of  the  Board  of 
Trustees,  he  had  authority  to  receive  the  demand  an<l  to  refuse. 

"Upon  receiving  the  demand  he  was  bound  to  deliver  the  proN 
perty,  or  to  refuse  to  deliver.  After  all  that  had  tajcen  place  it 
was  not  sufficient  for  Miles  to  say  he  would  lay  the  matter  before 
the  Board  of  Trustees. 

"The  defendants  contend  that  the  subsequent  offer  by  defend- 
ants' attorney,  before  suit  brought,  is  a  bar  to  this  nctii)n.    This 
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is  not  so.  If  that  offer  was  tantamount  to  an  absolute  offer  to 
deliver  possession  of  the  property,  and  plaintiff  under  it  had 
gone  and  taken  possession  of  the  property,  this,  while  it  would 
not  take  away  the  right  of  action,  might  be  considered  on  the 
question  of  damages,  and  go  in  diminution  of  them.  But  the 
plaintiff  did  not  act  on  it,  nor  is  the  evidence  under  it  very  dear 
that  he  could  have  done  so.  Nor  if  he  could  was  he  bound 
to  do  so.  In  one  sense  only  could  this  offer  be  material.  If 
you  shall  be  of  opinion  that  both  agreed  that  the  demand  by 
plaintiff  should  be  held  in  suspense  until  Cromwell  and  Parsons 
had  met  and  determined  whether  the  Bank  was  entitled  to  any  of 
the  articles,  and  that  the  interview  at  which  this  offer  was  made 
was  an  interview  between  them  for  that  purpose  or  that  the  offer 
was  the  result  of  their  deliberations,  then  the  offer,  if  full  and 
complete,  to  surrender  the  possession  of  the  whole,  would  be  a 
bar;  %ut  the  evidence  will  not  justify  such  a  construction.  A 
meeting  was  appointed  shortly  after  the  sale.  Plaintiff's  attor- 
ney kept  the  appointment  Defendants*  did  not  Plaintiff  had, 
some  three  days  before  the  interview  in  question,  served  a 
written  demand.  The  meeting  at  which  the  offer  was  made  was 
on  other  matters,  and  the  subject  was  introduced  as  the  parties 
were  leaving  the  room." 

Thereupon  the  defendants'  counsel  duly  excepted  to  each  of 
the  following  propositions  contained  in  the  charge,  namely: 

1.  That  a  demand  and  refusal  are  conclusive  evidence  of  a  con- 
version, until  the  contrary  is  proved. 

2.  That  defendant  being  owner  of  the  building,  it  was  in  poB- 
Bession  of  the  articles  in  question. 

3.  That  if  the  jury  should  be  satisfied,  on  the  evidence,  that 
Miles  was  acting  with  the  knowledge  and  sanction  of  the  Trustees, 
or  by  authority  and  sanction  of  the  President^  it  is  enough  to 
make  his  acts  binding  on  the  defendant. 

4.  That  the  conduct  of  Miles  at  the  sale,  if  he  was  acting  with 
the  knowledge  and  authority  of  the  Trustees  or  President,  would 
amount  to  a  conversion  of  the  property. 

•  5.  That  from  the  80th  January  to  12lh  February  was  an  un- 
Ireasonnble  time. 

6.  That  if  Miles  acted  in  the  transaction  with  the  sanction  or 
Hfisont  of  the  Board  of  Trustees,  he  had  authority  to  receive  the 
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demand  and  to  refuse,  and  that  it  was  not  sufficient  for  him  to 
saj  that  he  would  lay  the  matter  before  the  Board  of  Tnistees. 

7.  To  the  proposition  in  respect  to  the  oflfer  of  12th  February. 

8.  To  the  proposition  that  the  evidence  will  not  justify  such  a 
ooDstruction  as  to  make  the  oflfer  on  the  12th  of  February  a  bar. 

9.  That  Miles'  answer  to  the  demand  was  a  refusal. 

Where  goods  have  been  converted  wrongfully  for  the  benefit 
of  a  corporation,  and  they  adopt  the  wrong  by  taking  the  avails 
of  such  conversion,  the  corporation  is  liable ;  and  before  tho 
Code,  an  action  of  trover  would  lie,  and  now  an  action  for  the 
conversion  of  personal  property  in  a  like  case  may  be  maintained. 
{Tarboraugh  v.  Tfie  Bank  of  England,  16  East,  6;  Beach  ▼. 
The  Fuhxm  Bank,  7  Cow.,  484.) 

But  in  the  case  before  ns  it  is  difficult  to  see  how  there  haa 
been  any  conversion  of  the  plaintiff  *8  property  by  the  defendants. 

The  trespass  complained  of  was  not  authorized  by  the  Bank, 
nor  did  they  afterwards  sanction  it  or  receive  the  avails  of  it, 
nor  were  the  acts  charged  as  having  been  done  by  Miles  within 
the  scope  of  his  real  or  apparent  authority  as  an  officer  of  tho 
corporation.  If  the  Vice-President  of  a  Bank  commits  a  tres- 
pass quite  outside  of  his  official  duties,  and  not  within  the  real 
or  apparent  scope  of  his  agency,  without  authority  from,  or  sub- 
sequent ratification  by,  the  Bank,  he  does  not  thereby  render  the 
corporation  liable  for  his  tortious  acts.  ( Vanderbilt  v.  T/ie  Richf 
mond  Turnpike  Co.,  2  Comst,  479 ;  Mechanics^  Bank  y.  K.  Y.  S 
K  K  R  R  Cb.,  3  Kern.,  633;  Weed  v.  Payiama  R.  R  Co.,  IT 
N.  Y.  R,  362 ;  Wright  v.  Wilcox,  19  Wend.,  345.) 

The  Judge  charged  the  jury,  "  that  if  Miles  was  acting  withr 
the  knowledge  and  sanction  of  the  Trustees,  or  by  authority  and 
sanction  of  the  President,  it  is  enough  to  make  his  acts  in  the^ 
premises  binding  on  the  defendants ;  and  that  his  conduct^  if 
Miles  was  acting  with  the  knowledge  and  authority  of  the  Trua^ 
tees  or  President,  would  amount  to  a  conversion  of  the  pro- 
perty." 

To  this  part  of  the  charge  of  the  learned  Judge  we  think  th^ 
exception  was  well  taken.  The  President  could  no  more  confer 
authority  upon  the  Vice-President  to  do  the  acts  complained  of, 
than  the  Vice-President  could  confer  the  same  authority  upon  the 
President;  no  such  authority  resided  in  either,  and  neither  could 
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\)j  their  wrongful  acts  biad  the  Bank  under  the  circumstances 
of  this  case. 

The  Court  further  cliarged  that,  "  upon  receiving  the  demand 
he  (Miles)  was  bound  to  deliver  the  property  or  to  refuse  to 
deliver.  After  all  that  hud  taken  place,  it  was  not  sufficient  for 
Miles  to  say  he  Vould  lay  the  matter  before  the  Board  of  Trus- 
tees."   To  this  there  was  an  exception. 

■.  If  Miles  had  no  authority  from  the  Trustees  to  act  in  the  mat* 
ter,  he  could  not  bind  the  Bank  by  refusing  to  act  until  autho- 
rized by  the  Board  of  Trustees ;  and  we  are  inclined  to  think 
that  this  part  of  the  charge  was  erroneous,  and  that  it  might 
have  misled  the  jury. 

It  is  abundantly  settled  that  a  qualified  refusal  like  this  does 
not  amount  to  a  conversion  of  the  property,  and  that  the 
question  of  conversion  is  one  of  fact  to  be  determined  by  the 
j«iry. 

In  the  case  of  Oreen  v.  Dunn,  (3  Camp.,  215,)  Lord  Ellenbo* 
BOUGH  held  that  a  qualified  refusal  was  not  evidence  of  conver- 
sion. 

And  in  Watt  v.  Potter,  (2  Mason,  80,)  Judge  Story,  delivering 
the  opinion  of  the  Court,  says : 

.  "  The  first  question  is  whether  there  has  been  a  conversion  in 
this  case.  This  is  a  question  of  fact  to  be  judged  of  by  the  jury 
under  all  the  circumstances.  A  demand  and  refusal  to  deliver  is 
not  in  itself  a  conversion;  but  it  is  evidence  from  which  a  jury 
may  presume  a  conversion." 

The  case  of  Alexander  v.  Southey,  (5  Bam.  &  Aid.,  247,)  was  an* 
action  of  trover  for  printing  types  and  other  goods,  and  was  tried 
before  Justice  Best;  it  appeared  that  the  defendant,  who  was  a 
servant  of  the  Albion  Insurance  Company,  had  in  his  custody  in 
a. warehouse,  of  which  he  kept  the  key,  certain  goods  of  the 
plaintiff,  which  had  been  carried  to  the  warehouse  of  the  Insu- 
rance Company  by  the  servants  of  the  Company. 

The  only  evidence  of  conversion  was,  that  when  the  plaintiff 
demanded  the  goods,  the  defendant  said  that  he  could  not  deliver 
them  up  without  orders  from  the  Albion  office.  The  learned 
Judge  left  it  to  the  jury  to  say  whether  this  qualifi(2ation  of  the 
defendants'  refusal  was  a  reasonable  one,  telling  them  that  if  so 
there  was  not  sufficient  evidence  of  a  conversion.     The  jury 
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found  for  the  defendant  Denman  moved  for  a  new  trial  on  the 
groand  of  misdirection. 

Abbott,  Ch.  J.,  Baylet,  Holboyd,  and  Bkst,  J.  J.,  all 
concurred  and  held  that  there  was  no  misdirection,  and  that  ''  if 
there  be  a  qualification  annexed  to  the  refusal  the  question  then 
is  whether  it  be  a  reasonable  one^  and  that  such  question  is  for 
the  jury."  (See  also  WUie  v.  Waiera,  82  Eng.  L.  k  Eq.  B.,  428 ; 
Momt  V.  Dericky  5  Hill,  456 ;  Ounton  v.  Nur$e^  2  Brod.  k  Bing., 
447;  F(mlde8  v.  WiOoughby,  8  Mees.  k  Welsh.,  540;  Hayward  v. 
Sntoard^  1  Moore  k  Scott,  459.) 

The  Judge  told  the  jury  that  the  subsequent  ofifer  by  the 
defendants'  attorney  before  suit  brought  was  not  a  bar  to  thd 
action,  and  the  d^endants'  counsel  excepted  to  this  part  of  the 
charge. 

The  case  of  Haytoard  v.  Seavxtrd^  (1  Moore  k  Scott,  459,)  was  an 
action  of  trover  to  recover  a  steam  boiler.  The  plaintiff  owned 
the  boiler  and  demanded  it  in  the  month  of  October,  1830,  and 
the  defendants  refused  to  deliver  it  On  the  12th  of  November 
following,  the  plaintiffs'  attorney  directed  a  letter  to  the  defend* 
ants  and  stated  that  he  was  instructed  to  commence  an  action 
against  them  and  asked  the  name  of  their  attorney.  On  the  fol- 
lowing day  the  defendants'  attorney  addressed  a  letter  to  the 
plaintLfTs'  attorney  stating  that  the  plaintiffs  might  take  the 
boiler  away.  On  the  same  day  a  writ  was,  issued  against  the 
defendants. 

The  cause  was  tried  before  Tindal,  Ch.  J.,  who  told  the 
jury  that  the  plaintiffs  were  not  entitled  to  recover  after  the 
offer  of  defendants  made  by  the  letter  of  the  13th  of  Novem- 
her  to  give  up  the  boiler. 

The  Justices  on  the  hearing,  all  concurred,  holding  that  the 
ruling  was  correct^  that  the  demand  and  refusal  was  only  evidence 
and  not  conclusive  of  the  fact  of  conversion,  and  that  the  refusal 
was  cured  by  the  subsequent  offer  made  by  the  attorney  before 
the  writ  issued.     A  new  trial  should  be  granted. 

Woodruff  and  Moncbibf,  J.  J.,  concurred  in  reversing  the 
judgment  on  the  ground  that  the  defendants  upon  the  facts 
proven  were  not  liable  for  the  acts  of  Miles,  their  Vice-President. 

Judgment  reversed,  and  a  new  trial  ordered,  costs  to  abide 
the  event 
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John  H.  Harris,  PlaintiJT  and  Respondent,  v.  The  Paxaka 
Railroad  Company,  Defendants  and  Appellants. 

1.  In  an  action  against  a  common  carrier  to  recover  the  value  of  a  horse; 
aUe<^  to  hare  been  fatally  injured  tlirough  the  negligence  of  the  carrier 
during  its  transportation  by  him,  although  the  evidence  in  respect  to  it» 
value  be  conflicting  and  proper  to  be  submitted  to  Uie  jury,  yet  their  ver- 
dict will  be  set  aside  as  excessive  in  amount^  if  the  verdict  be  for  a  8um 
which,  in  the  opinion  of  the  Court,  is  clearly  much  larger  than  is  warranted 
by  the  evidence. 

2.  It  is  the  duty  of  counsel,  when  objecting  to  a  question,  if  he  states  th» 
ground  of  objection,  (as  he  may  properly  be  required  to  do,)  to  state  an 
objection  which  is  well  founded,  otherwise  hib  exception  to  the  decision  of 
the  Court  which  overrules  his  objection  and  admits  the  evidenee,  will  nol 
avail  him  as  an  exception. 

8.  Hence,  when,  on  the  trial  of  an  action,  a  question  is  put  to  a  witness,  and 
it  is  objected  to  on  a  specific  ground,  which  is  properly  overruled,  and  the 
objecting  party  excepts,  that  exception  will  be  unavailing,  and  will  furnish 
no  reason  for  relieving  the  party  from  paying  costs  as  a  condition  of  obtain- 
ing a  new  trial,  although  the  Court  are  of  opinion  that  upon  other  g^rounds 
not  suggested  on  the  trial,  the  evidence  was  inadmissible. 

4.  The  Court  may,  nevertheless,  if  satisfied  that  injustice  has  been  done,  and 
that  the  jury  may  probably  hav6  been  improperly  influenced  by  tlie  objeo- 
tionable  evidence,  make  that  one  of  the  considerations  inducing  them  U> 
grant  a  new  trial  on  a  case. 

(Before  Horrx ait.  Woodruff  and  Pierrepoitt,  J.  J.) 
Heard,  May  12ih;  decided,  October  29th,  1859. 

Appeal  by  the  defendants  from  a  judgment  against  them  lor 
$6,000  damages  and  costs,  on  the  verdict  of  a  jury,  and  from  an 
order  refusing  a  new  trial. 

The  action  was  brought  to  recover  the  value  of  a  horse,  and 
trasonce  tried  in  May,  1857,  and,  on  appeal  from  the  judgment 
for  the  plaintiff  on  the  verdict  for  $2,500,  then  rendered,  the 
judgment  was  reversed  and  a  new  trial  was  ordered.  (See  report 
of  the  case  and  points  decided,  8  Bosw.  R.,  7.) 

The  case  came  on  again  to  be  tried  before  Bosworth,  Ch.  J, 
and  a  jury,  in  November,  1858,  when  the  plaintiff  again  had  a 
verdict,  and  the  jury  assessed  his  damages  at  $5,000. 

The  nature  of  the  action,  the  evidence  given,  and  the  proceed- 
ings had  at  the  trial,  so  far  as  they  affect  the  merits  of  the  pre- 
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Bent  appeal,  or  are  material  to  the  points  decided  by  the  General;. 
Term,  are  stated  in  the  opinions. 

D.  B.  Baton,  for  defendants,  (appellants.) 

R  D.  Fidd,  for  plaintifiF,  (respondent.) 

By  the  Court — ^Pierrepont,  J.  Appeal  from  a  judgment 
entered  upon  the  verdict  of  a  jury. 

The  action  was  brought  to  recover  the  value  of  a  horse  alleged 
to  have  been  killed  by  the  defendants'  negligence  while  in  transit 
on  their  railroad.  The  jury  were  properly  instructed,  that  if  the 
horse  was  killed  by  injuries  received  on  the  defendants'  road,, 
the  Company  were  liable,  and  that  the  measure  of  damage  would 
be  the  value  of  the  horse  at  Panama.  Under  tliese  instructions 
the  jury  found  a  verdict  for  the  plaintiff  of  $5,000.  We  are 
satisfied  that  the  amount  of  the  verdict  was  not  warranted  by 
the  evidence. 

This  horse  was  purchased  in  the  State  of  Indiana  for  $700, 
and  was  soon  after  shipped  for  California,  and  died  on  the  way. 
He  was  put  on  board  the  steamer  George  Law,  bound  for  Aspin- 
wall,  on  the  4th  or  5th  of  April,  1855,  and  was  soon  after  found 
to  be  out  of  condition.  When  he  reached  Aspinwall,  in  the 
course  of  that  month,  he  was  sickly,  and  so  weak  as  to  be  scarcely 
able  to  walk  without  aid.  From  the  evidence  there  is  much 
reason  to  suspect  that  the  horse  died  of  disease  not  caused  by 
the  alleged  injury. 

It  is  quite  clear  that  the  evidence,  under  the  law  as  charged 
by  the  Judge,  did  not  warrant  a  verdict  of  $5,000.  The  jury 
were  instructed  that  if  no  such  horse  had  been  bought  or  sold  in 
Panama,  "  in  determining  his  fair  actual  value  at  that  place  they 
might  take  into  consideration  evidence  of  his  actual  value  at 
San  Francisco,  if  the  evidence  satisfied  tliem  that  he  had  a  cer- 
tain mnrket  value  there;  but  that  they  must  take  into  consider- 
ation the  risks  and  haz^irds  of  transportation  and  the  expenses  of 
transportation  from  Panama  to  San  Francisco." 

According  to  the  testimony  of  Weed,  Nelson  and  Keysef, 
witnesses  for  the  defendants,  the  value  of  the  horse  at  Panama 
could  not  have  been  over  $900.     One  of  the  plaintiff's  witnesses 
Bo9w. — Vol.  V.  40 
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Bays  that  if  the  horae  had  been  sound  and  well,  his  value  in  San 
Francisco  would  have  been  $5,000. 

The  other  of  the  plaintiff's  witnesses  says,  if  sound  and  well 
he  would  have  been  worth  in  San  Francisco  $3,000  and  upwards. 
Austin,  the  only  other  witness  examined  on  the  part  of  the 
plaintiff  as  to  value,  was  asked  the  following  questions: 

"  Q,  What  was  the  highest  price — ^being  the  fiur  market  price 
— which  you  have  ever  known  to  be  paid  for  a  horse  in  San 
Francisco?" 

Question  objected  to  by  counsel  for  defendants,  because  it  is 
not  an  inquiry  of  the  market  value  of  a  witness  knowing  it  at 
the  time.  The  objection  was  overruled;  to  which  ruling  the 
defendants'  counsel  then  duly  excepted. 

"A  I  think  it  was  $9,000." 

It  was  a  trotting  horse.  The  injured  horse  was  a  running 
horse. 

'^  Q,  What  was  the  market  value  of  the  injured  horse  in  San 
Francisco?" 

'*  A.  I  would  not  know  the  market  value  in  San  Frandsco." 

This  question  was  pressed  against  the  defendants'  objection, 
for  the  obvious  purpose  of  increasing  the  verdict 

The  witness  says  that  he  did  not  know  the  value  of  this  horse 
at  San  Francisco.  The  only  legitimate  inquiry  was  his  value  at 
Panama,  or  his  value  at  San  Francisco  in  order  to  ascertain  his 
value  at  Panama  at  the  date  of  the  alleged  accident;  the  witness 
having  no  knowledge  of  the  value  of  such  a  horse  as  this  at  San 
Francipco,  states  to  the  jury  the  highest  price  that  he  has  ever 
known  to  be  paid  for  a  horse  in  San  Francisco,  which  he  thinks 
was  $9,000. 

This  evidence  would  naturally  tend  to  swell  the  verdict,  and 
we  think  it  clearly  irrelevant  to  the  issue.  But  the  question 
Wore  us  is,  whether  there  is  any  error  of  law  raised  by  the 
exception. 

If  no  objection  is  made  to  an  improper  question,  admission  of 
the  answer  is  not  error. 

If  objection  is  interposed  on  some  specific  ground  alone,  and 
the  question  is  not  objectionable  on  that  ground,  it  is  not  error  to 
overrule  the  objection. 
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For  example,  in  the  progress  of  a  trial  a  copy  of  a  paper  ia 
offered  in  evidence  after  due  proof  of  loss  of  the  original.  It  is 
objected  to  on  the  specific  ground  that  it  is  a  copy,  and  the 
objection  is  overruled,  and  the  copy  is  read  to  the  jury.  When 
the  case  comes  up  for  review  on  the  exception  it  appears  that  the 
paper  itself,  whether  original  or  copy,  is  wholly  irrelevant ;  yet 
Bach  exception  could  not  be  sustained.  The  attention  of  the 
Cioart  being  called  to  one  specific  objection  which  is  not  well 
taken  it  is  not  error  to  overrule  it.  So  in  the  present  case  the 
question  was  objectionable.  But  the  objection  being  placed 
upon  one  specific  ground  alone,  which  alleged  ground  had  no 
sufficient  foundation,  it  was  not  error  to  overrule  it 

Bat  in  our  opinion  the  verdict  is  larger  than  the  evidence  war* 
rants  in  any  legal  view  of  the  case,  and  for  that  reason  a  new 
trial  must  be  panted,  the  defendant  to  pay  the  costs  of  the  last 
trial ;  all  other  costs  to  abide  the  event 

Woodruff,  J.  I  concur  in  the  conclusion  to  which  my 
brethren  have  arrived;  that  the  damages  found  by  the  jury  are 
excessive  and  not  sustained  by  the  evidence.  The  observations 
of  Mr.  Justice  Pierrepont  do  not,  however,  fully  express  my 
views  of  the  evidence  to  which  he  has  adverted  and  which  he 
r^rds  as  irrelevant 

It  seems  to  me  that  irrelevancy  is  not  a  just  ground  of  objec- 
tion to  evidence  which,  when  received,  "  would  naturally  tend  to 
swell  the  verdict"  If  the  natural  tendency  of  the  evidence 
would  be  to  swell  the  verdict,  it  must  be  because  it  would  natu- 
rally tend  to  induce  the  belief  that  the  plaintiff's  loss — t.  e.,  the 
value  of  his  horse — was  greater  than  without  such  testimony  the 
jury  would  have  believed.  It  is  true,  that  testimony  may  be 
irrelevant  to  the  issue  and  yet  operate  to  excite  an  undue  preju- 
dice against  the  defendant,  and  so  incline  a  jury  under  the  influ- 
ence of  passion  to  give  exaggerated  damages  when  the  damages 
are,  in  a  degree,  in  their  discretion. 

But  here  the  inquiry  was  respecting  the  value  of  the  injured 
horee,  and  to  that  end  what  was  his  market  value  in  San  Fran- 
cisco. Now,  if  evidence  that  a  horse  was  sold  there  for  $9,000, 
in  connection  with  tt*stimony  previously  given,  tending  to  show 
that  the  horse  in  question  was  as  good  or  better  than  any  horse 
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there,  would  naturally  tend  to  induce  the  belief  that  the  plaintifiF'a 
horse  would  have  produced  that  sum,  and  so  naturally  tend  to 
swell  the  verdict ;  it  does  not  seem  to  me  that  the  true  ground  of 
objection  is  that  it  is  irrelevant 

By  this  I  do  not  mean  to  be  understood  as  regarding  the  ques- 
tion as  admissible.  The  witness  had  been  in  California  several 
times  from  1849- down  to  and  including  1855.  He  had  testified 
to  his  knowledge  of  the  horse  market  there.  That  he  knew  of 
sales  of  horses  in  San  Francisco  in  1855  and  before  that,  and  that 
he  knew  the  value  of  horses  in  San  Francisco.  He  had  further 
testified  to  his  acquaintance  with  the  particular  horse  in  question; 
his  passage  to  Aspinwall  on  the  same  vessel,  and  his  repeated 
examinations  of  the  horse.  The  proper  question  to  be  put  to  the 
witness  was,  what  in  his  judgment  was  the  market  value  of  the 
horse  in  question  in  San  Francisco,  if  the  value  in  that  market 
was  admissible,  as  was  decided  when  this  case  was  before  the 
General  Term  on  a  former  occasion.  The  inquiry  into  particular 
sales  is  not  a  competent  line  of  inquiry  to  prove  market  value. 
Such  an  inquiry  may  be  proper  on  a  cross-examination,  to  test 
the  accuracy  of  the  witness'  opinion  and  the  grounds  upon  which 
it  rests.  On  proof  of  the  value  of  a  horse,  the  testimony  is  neces- 
sarily and  properly  the  opinion  of  competent  men,  familiar  with 
the  market,  and  the  fair  market  value  is  what  the  horse  will 
bring  if  offered  for  sale ;  and  this  is  to  be  answered,  not  by  prov- 
ing the  details  which  go  td  make  up  the  experience  of  men  of 
judgment  and  skill,  but  by  requiring  the  witness  to  state  his 
opinion  as  the  result  of  the  knowledge  and  experience  he  has 
had.  What  a  particular  horse  sold  for  is  not,  therefore,  a  com- 
petent inquiry.  It  would  lead  to  an  endeavor  to  institute 
comparisons  when  comparisons  would  be  dangerous,  else  it  would 
involve  the  trial  of  the  value  of  each  horse  and  the  inquiry  into 
the  particular  circumstances  of  each  sale  to  see  whether  the 
instance  named  was  a  fair  example  of  the  state  of  the  market,  or 
was  a  funciful  or  exaggerated  price  obtained  for  peculiar  reasons. 
And  the  rule  is  the  same  if  the  attempt  were  to  depreciate;  it  is 
not  competent  to  show  that  a  sale  was  made  for  a  merely  nominal 
price,  or  that  a  useful  horse  was  given  away  because  a  purchaser 
could  not  be  found  at  the  particular  time  when  the  owner  desired 
to  dispose  of  him.    One  man  may  give  his  horse  away,  or  sell  him 
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for  a  small  sum,  another  may  give  a  greatly  exaggerated  or 
fanciful  price  for  a  horse  that  is  owned  by  one  not  desiring  to 
Bell,  but  who  is  tempted  by  the  very  eagerness  of  the  buyer  to 
part  with  him  for  a  sum  greatly  exceeding  his  value  measured 
by  a  just  standard*  So  that  the  only  just  mode  of  arriving  at 
the  market  value  is  by  taking  the  judgment  of  those  who,  from 
knowledge  of  the  state  of  the  market  and  the  current  price  of  the 
like  property,  embracing  also  a  knowledge  of  the  particular  horse 
in  question,  can  form  an  opinion  of  his  value.  If,  therefore,  the 
objection  taken  to  the  testimony  had  called  the  attention  of  the 
Court  to  the  objections  now  suggested,  I  cannot  doubt  the  ques- 
tion would  have  been  excluded ;  if  not,  the  exception  would,  I 
think,  have  been  well  taken.  The  correctness  of  this  view  of  the 
competency  of  the  question  is  admirably  illustrated  by  the  answer 
of  the  witness  to  the  subsequent  questions.  "  The  horse  sold 
was  a  trotting  horse;  the  injured  horse  was  a  running  horse," 
and  being  asked  the  very  question  counsel  had  endeavored  to 
prove  him  competent  to  answer,  "  what  was  the  market  value  of 
the  injured  horse  in  San  Francisco?"  he  says,  "I  would  not 
know  the  market  value  in  San  Francisco."  Thus  illustrating 
that  although  the  witness  knew  what  many  horses  had  sold  for 
at  that  place,  and  especially  knew  of  one  sale  for  $9,000,  yet  he 
could  not  judge  of  the  value  of  the  horse  in  question.  If  the 
witness  could  not,  surely  the  jury  ought  not  to  be  permitted  to 
draw  any  inference  touching  the  value  of  the  horse  in  question 
from  the  fact  of  such  a  sale. 

The  objection,  however,  which  the  counsel  did  make  to  the  ques- 
tion was  groundless,  and  viewing  the  ruling  of  the  court  as  merely 
passing  upon  the  objection  urged,  and  not  as  deciding  generally 
upon  the  admissibility  of  the  evidence,  it  was  properly  overruled. 

The  objection  was  that  the  inquiry  was  not  of  a  witness  know- 
ing the  market  value  at  the  time — t.  c,  at  the  time  when  the 
horse  was  injured  and  died.  But  the  witness  did  know  as  much 
of  the  market  value  then  as  he  ever  did ;  he  had  testified  that 
^rom  1849  to  1865,  he  was  there  several  times;  that  he  knew  of 
sales  in  1856  and  btfore  that;  used  horses  all  the  time  he  was 
there,  and  he  thought  he  knew  the  market  value.  He  went  out 
ijy  the  same  ship  that  took  the  horse  in  question  from  New  York, 
and  went  cKrectly  to  San  Fraricisca    Here  was  pritna  Jacie  evi- 
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dence  of  bis  competency  to  give  an  opinion,  and  his  experience 
and  knowledge  came  down  to  the  very  time  which  was  to  be 
adopted  in  determining  the  valae,  viz.,  the  season  when  the  horse 
was  injured.  True,  he  afterwards  showed  he  had  not  sufficient 
knowledge  to  enable  him  to  state  the  market  value  of  the  horse 
in  question,  but  at  the  time  of  the  inquiry  he  had  shown  him- 
self prima  facie  acquainted  with  the  value  at  that  time. 

The  objection  made  was  therefore  properly  overruled ;  yet 
I  am  of  opinion  that  the  evidence  was  liable  to  the  objections  I 
have  stated.  If  by  the  term  irrelevant  is  meant  that  it  ought  not 
to  be  permitted  to  influence  the  determination  of  a  jury  nor  enter 
into  their  deliberation  because  it  does  not,  in  judgment  of  law, 
furnish  any  safe  guide  to  the  determination  of  the  questbn  before 
themj  then  it  may  be  called  irrelevant 

Although  the  exception  taken  does  not  make  the  granting  of 
a  new  trial  a  matter  of  right  for  the  reasons  above  assigned, 
still  the  admission  of  the  evidence  and  its  objectionable  character 
may  properly  be  taken  into  view  by  the  Court,  on  a  motion  for 
a  new  trial»  The  Court  regard  the  damages  as  excessive,  and 
on  examination  to  see  whether  the  estimate  put  by  the  jury  upon 
the  horse  is  the  apparent  result  of  an  honest  deliberation  upon 
conflicting  evidence,  with  nothing  in  the  case  producing  an  im- 
proper influence  upon  their  minds,  we  find  evidence  received  to 
prove  that  some  other  horse  was  sold  for  $9,000,  and  can  see  that, 
it  being  received  in  spite  of  an  objection,  (though  a  gronndlcss 
one,)  the  jury  may  well  have  regarded  the  ruling  of  the  Court  as 
an  intimation  tliat  such  evidence  was  proper  to  be  taken  into 
view  in  estimating  the  value  of  the  horse  in  question.  Where 
injustice  is  apparently  done,  the  admission  of  improper  evidence 
which  might  have  influenced  the  jury,  may  be  regai'ded  by  the 
Court  on  a  motion  for  a  new  trial,  nlthough  the  objecting  party 
has  not,  by  the  form  of  his  objection  and  exception,  placed  liim- 
self  in  a  situation  to  demand  a  new  trial  as  matter  of  righl 

I  have  never  fully  appreciated  the  justice  of  a  rule  which  re- 
quires the  party,  in  whose  favor  a  new  trial  is  ordered,  to  pay  the 
costs  if  the  error  be  deemed  the  error  of  the  jury ;  but  I  suppose 
it  to  be  too  well  settled  to  lie  at  present  disregarded. 

New  trial  onleredy  on  payment  of  costs  ©f  former  trial.  The 
suibsequtrnt  costs  to  abide  the  event.. 
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IdFK  SmrH  and  John  Botnton,  Plaintiffs  and  Appellants,  v. 
Gjbobge  Y.  Hall,  Defendant  and  Respondent 

L  An  Insurance  Company,  incorporated  by  the  laws  of  New  York,  cannot 
make  a  valid  transfer  of  its  notes,  amounting  to  over  $1,000  in  the  aggre- 
gate, unless  it  is  anthorized  by  a  previous  resolution  of  the  Board  of  Direo- 
torg,  if  such  transfer  be  made  merely  as  security  for  a  precedent  debt,  and 
to  a  person  knowing  that  there  is  no  such  resolution  authorizing  the  transfer. 

1  When  the  transfer  is  made  to  a  firm,  one  of  whose  members  is  a  Trustee 
of  the  Company,  the  firm  has  constructive  notice  of  the  non*existence  of 
rach  a  resolution. 

3L  Where  the  complaint  alleges  an  indorsement  of  the  note  by  such  Company 
to  the  plaintiff,  and  the  answer  denies  the  fact  of  such  indorsement,  and 
tfers  that  the  transfer  was  made  by  some  officer  or  officers  of  the  Com- 
pany, when  it  was  insolvent^  to  secure  a  precedent  debt^  proof  is  admissible 
that  there  was  no  resolution  authorizing  the  transfer. 

4  Where  a  promissory  note,  payable  to  the  order  of  The  Atlas  Mutual 
Insurance  Company,  was  transferred  and  delivered  to  the  plaintiffs  as  secu- 
rity for  a  debt  due  to  them  by  the  Company,  and  the  indorsement  was  in 

form :  "  Pay for  accouut  of  The  Atlas  Mutual  Insurance  Company,** 

G.  H.  T.,  Secretary,  the  restrictive  form  of  the  indorsement  forms  no  obstacle 
to  the  plaintiff*  recovery  on  the  note  against  the  maker.  The  coUection 
of  tlie  note,  and  the  application  of  it  to  the  payment  of  the  debt  of  the 
Company,  would  be  according  .to  the  right  of  the  plaintifis,  and  it  would  be 
a  payment  for  account  of  the  Company. 

(Before  Bosworth,  Ch.  J.,  and  WooDRurr  and  Moncrhcf,  J.  J.) 
Heard,  June  10th ;  decided,  November  5th,  1850. 

This  is  an  appeal  by  the  plaintiffa  from  a  judgment  dismiasing 
their  complaint  with  costs.  The  action  was  tried  before  Mr. 
Jostioe  Slosson,  without  a  jury,  in  March,  1856. 

The  complaint  states  that  the  defendant  ma«)e  his  note,  dated 
the  10th  of  December,  1855,  whereby  he  promised  to  pay,  six 
months  after  its  date,  to  the  order  of  The  Atlas  Mutual  Insurance 
Company,  at  the  Atlantic  Bank,  $150;  that  said  Company 
"indorsed  the  same  to  said  plaintiffs"  before  its  maturity;  that 
it  is  post  due  and  wholly  unpaid ;  and  that  the  plaintiffs  are  the 
lawful  owners  and  holders  of  it.,  and  defendnnt  justly  owes  them 
thereupon  $150,  nnd  interest  from  June  13th,  1856,  and  prays 
judgment  accordingly. 
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The  answer  avers  that  the  note  is  wholly  without  consideration 
and  void ;  denies  that  said  Insurance  Company  indorsed  it  to 
the  plaintifl&,  or  that  they  are  the  lawful  owners  and  holders  of 
it ;  and  alleges  that  it  was  transferred  to  the  plaintiffs  by  some 
officer  or  officers  of  said  Company,  when  the  Company  was  insol- 
vent, to  the  knowledge  of  the  plaintiffs,  for  a  prior  indebtedness 
of  the  Company,  with  intent  to  give  a  preference  to  the  plaintifi 
over  other  creditors  of  the  Company,  contrary  to  the  statute, 
and  that  the  plaintiff,  Boynton,  was  at  the  time  a  Trustee  of  the 
Company. 

It  alleges  that  the  Company  owes  the  defendant  $800,  "  for 
moneys  due  on  losses  and  reinsurance  on  policies  of  insurance 
heretofore  issued  by  said  Company  to  said  defendant,"  which 
Bum  the  defendant  claims  to  set  off. 

It  was  proved  on  the  trial  that  the  note  in  suit,  and  another 
note  of  the  same  amount  maturing  June  8,  1866,  were  given  by 
the  defendant  to  this  Insurance  Company,  upon  an  open  policy, 
for  premiums  in  advance.  The  defendant  subsequently  took 
risks,  the  premiumis  on  which  amounted  to  $236.72.  It  did  not 
appear  whether  the  other  note  had  or  had  not  been  paid.  The 
note  in  suit,  with  other  notes  belonging  to  the  Company,  amount- 
ing in  all  to  $1,153.38,  were  delivered  to  the  plaintiffs  on  the 
15th  of  January,  1856,  and  the  plaintiffs  gave  a  receipt  therefor, 
which  described  the  notes  and  stated  that  they  were  "  guaranteed 
by  the  Company."  They  were  transferred  to  the  plaintiffs  as 
security  for  the  payment  of  money  which  they  had  loaned  to  the 
Company  previously  thereto,  (loans  having  been  made  from  time 
to  time  from  May,  1855,  until  shortly  prior  to  the  transfer  of  the 
note  in  question.) 

It  did  not  appear  whether  the  balance  due  to  the  plaintiffs  was 
more  or  less  than  the  amount  of  the  notes  so  transferred,  or  was 
just  that  amount,  unless  it  appears  from  the  testimony,  uncontn- 
dicted,  "  that  this  note  was  indorsed  to  the  plaintiffs  for  their  own 
exclusive  use,  and  in  no  part  for  the  use  of  the  Company." 

George  H.  Tracy,  the  Secretary  of  the  Company,  indorsed  and 
delivered  the  notes  so  transferred.  The  Secretary,  to  the  know- 
ledge of  the  Trustees,  had  been  in  the  habit  of  indorsing  the 
notes  of  the  Company.  This  note,  and  those  transferred  with  it, 
were  indorsed  and  delivered  to  the  plaintiffis  with  the  knowledge 
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and  approbafioQ  at  the  time  of  the  President  and  Assistant  Pre- 
flident 

The  form  of  the  indorsement  was :  ''  Paj for  accoant 

qS  The  Atlas  Mutual  Insurance  CSompany. 

"  GiBO.  H.  Tract,  Acy 
'  The  words  of  the  indorsement,  except  the  name  of  the  Secre- 
tary, were  printed ;  and  this  form  of  indorsement  was  printed  on 
nany  of  the  notes  belonging  to  the  Company. 
.  This  and  the  notes  transferred  with  it,  as  testified,  were 
"indorsed  to  the  plaintiff  for  their  own  exclusive  use,  and  in  no 
part  for  the  use  of  the  Company." 

It  did  not  appear  that  there  was  any  resolution  of  the  Board 
of  Trustees  authorizing  the  transfer  of  the  16th  of  January, 
1856,  and  there  was  some  evidence  that  no  such  resolution  had 
been  passed. 

The  plaintiff,  Boynton,  was  a  Trustee  of  the  Company  and 
had  been  from  the  time  of  its  organization.  The  Company  stopped 
payment  on  the  5th  of  March,  1856. 

The  Court  found  as  facts : 

"  1.  That  the  said  note  was  made  by  the  defendant^  as  alleged 
m  the  complaint 

"2.  The  it  was  indorsed  by  said  Atlas  Mutual  Insurance  Com- 
pany as  follows :  *Pay for  account  of  The  Atlas  Mutual 

Insurance  Company,'  and  delivered  to  the  plaintifi^  with  other 
notes,  to  secure  to  them  the  repayment  of  loans  of  money  made 
by  the  plaintifis  to  said  Company  at  different  times  from  May^ 
1855,  to  some  time  prior  to  January  16,  1856,  and  that  the  pay- 
ment of  said  note  was  guaranteed  by  the  Company. 

"8.  That  the  said  note,  with  others,  in  all  exceeding  $1,000  in 
value,  were  at  one  time  indorsed  as  above  and  delivered  to  the 
pkintiffs,  and  that  there  was  no  resolution  of  the  Board  of 
Trustees  of  said  Company  authorizing  said  transaction,  or  in 
relation  thereto. 

"4.  That  said  note  was  a  premium  note  on  an  open  policy, 
and  given  for  premiums  in  advance,  and  that  the  Company  was 
io  tlie  habit  of  using  such  notes,  and  selling  and  transferring 
them  for  the  payment  of  its  debts. 

'*  5.  That  by  the  12lh  section  of  its  charter,  said  Company  was 
aathonzed  in  the  following  words,  viz. :  '  The  Company,  for  the 

rH»w.— Vou  V.  41 
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better  aeoority  of  its  dealers,  may  reosiTe  notes  for  pmniuiaa  in 
advance,  of  persons  intending  to  receive  its  policies,  and?  may 
aegotiate  such  notes  for  the  purpose  <tf  paying  claims  or  otbe^ 
vrise  in  the  course  of  its  business;  and  «n  such  portions  of  said 
notes  as  may  exceed  the  amount  of  premiums  paid  by  the  respeo- 
tive-signers  thereof,  at  the  suoeessiye  periods  when  the  Company 
shall  make  ttpit8aafiualstatBQient,.as  hereinafter  provided  for,  and 
on  new  notes  taken  in  advance  tliereafier,  a  compensation  to  the 
signers  thereof,  at  a  rate  to  be  determined  by  the.Trustees^  bat 
not  .exceeding  five  per  oei>t  per  anuum^  may  be  allowed  and  paid 
from  time  to  time.' 

**  6«  The  plainii£^  John  Boy  nton,  was  at  .the  time  of  this  trans- 
action, and  had  been  from  the  oj^gauization  of  The  Atlas  Jiisn- 
lauce  Company,  one  of  its  Trustees. 

*^  7.  The  said  note  was  not  taken  by  the  plaintiffs  in.  payment 
of  the.  indebtedness  of  The  Atlas  Insurance  Company  to  said 
phi  in  tiffs." 

The  Court  held  as  conclusions  of  law : 

'*  1.  The  indorsement  of  said  note  was  restrictive  in  form,  and 
did  not  trunafer  the  title  thereof  to  the  plaintiffs  absolutely. 

'*  2.  The  transfer  of  said  note  was  void  under  the  8tli  section 
of  the  uct  to  prevent  insolvency  of  moneyed  corporations,  as 
said  transfer  was  uot  authorized  by  a  previous  resolution  of  tho 
Boani  of  Trustees. 

*-'  J.  That  said  note  was  uot.such  a  note  a&  is  described  in  said 
12th  section. 

^*  4.  Tluit  the  plaintiffs  could  not  maintain  this  action.'' 

The  piaintiffV  counsel  thereupon  excepted  to  the  said  conclu- 
sions of  law,  and  to  each  of  them  separately. 

Judgment  having  been  entered  upon  the  decision,  the  phiintiffii 
ap^xMiled  from  it  to  the  General  Term. 

Jl  L.  Jemeffan,  for  appellants. 

Omtended,  firai^  That  the  form  of  the  indorsement  created  no 
oljrttacle  to  the  plaintiffs'  recovery,  and  cited  2  Doug.,  687 ;  5 
Bin<r.,  625;  8  Youngs  k  Jervi^  220;  1  Mood.  &  M.,  158. 

iSetomi.  That  the  answer  did  not  set  up  as  a  defense  Unit  ibere 
was  no  previous  resoluticm  of  tlie  Board  of  Trustees  authorizing 
the  transfer,  und  therefore  that  £ict  oMikl  not  be  proved. 
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ThinL  That  the  note  was  ond  within  the  12th  section  of  the 
CkwnpaRy's  charter,  and  therefore  that  a  valid  transfer  coukl  be 
made  without  a  previous  resolutioa  of  the  Board,  and  cited  1 
Sand.  S.  G.  R,  629 ;  2  id.,  180 ;  5  id.,  691 ;  8  Comst,  290. 

0,  Deafly  for  respondent 

The  indorsement  was  restrictive,  and  passed  no  title  to  the 
note.  (8  Bam.  &  Cress.,  622 ;  5  Mass.,  543.) 

This  corporation  is  subject  to  the  provisions  of  the  Revised 
Statutes,  to  prevent  the  insolvency  of.  moneyed  corporations. 
(See  its  charter,  §  22,  and  5  Seld.,  589.)  The  transfer  in  ques- 
tion is  directly  prohibited  by  1  Revised  Statutes,  591,  §  8.  (8 
Kern.,  116.) 

The  plaintiffs  took  with  notice,  and  are  not  holders  for  value; 
and  the  transfer  being  prohibited  by  law,  they  cannot  recover. 
(3  Kent's  Com.,  80 ;  16  N.  Y.  R,  129 ;  7  Barn.  &  Cress.,  278  ;  6 
Mann.  &  Grang.,  766 ;  16  N.  Y.  R.,  330.) 

By  ths  Court— Boswobth,  Ch.  J.  The  note  in  question  is 
proved  to  have  been  made  upon  consideration.  Even  if  the.  note 
of  $150,  maturing  June  8,  1856,  has  been  paid,  there  are  $86.72 
dne  on  this  note.  No  set-off  has  been  proved,  or  attempted  to 
be. 

The  Company  actually  owed  the  plaintiffs  the  amount  of  the 
notes  transferred  on  the  15th  of  January,  1856,  for  money  loaned 
to  it  There  is  not  a  particle  of  evidence  that  the  note  was 
tians&rred  when  the  Company  was  insolvent,  or  contemplated 
insolvency,  unless  the  mere  fact  that  it  stopped .  payment 
on  the  5th  of  March,  1856,  furnishes  some  evidence  ta  thut 
effect. 

The  terms  of  the  indorsement  do  not  alone  present^  any 
obstacle  to  the  plaintiffs'  recovery..  A  collection  of  the  note,  or 
payment  of  it  to  the  pluintifiii,.  to  reimburse  them  the  moneys 
they  have  loaned  to  the  Compan^^  would  be  a  collection  or  pay- 
ment for  the  pur[>oses  dt^signed  «  y  the  indorsement  and  transfer 
of  it  to  the  ])laintiifs.  (Lhyd  v.  Sfgoumet/,  8  Youngs  &  Jervis, 
220;  Xdwn  tt  ai.  v.  WtUh^gion,  July,  1859,  Superior  Court.') 

»'itn/^  page  178. 
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.  The  Secretary  is  the  oflEicer  of  the  Company  who,  freqaently, 
if  not  usually,  indorsed  its  notes  on  a  negotiation  of  them  by  the 
Company. 

The  only  important  question  is,  whether  the  £ict  that  there 
was  uo  resolution  authorizing  the  transfer  can  be  set  up  as  a 
defense  to  this  action  ? 

It  is  objected, /r^  that  such  a  defense  is  not  admissible  nnder 
'the  pleadings.  The  answer  not  only  denies  that  the  Atlas  Insu- 
rance Company  indorsed  the  note  to  the  plaintiffs,  but  avers  that 
it  was  transferred  to  them  by  some  officer  or  officers  of  the  Com- 
pany when  it  was  insolvent,  with  intent  to  give  to  the  plaintiffs 
a  preference  over  other  creditors  of  the  Company  contrary  to  the 
statute. 

These  allegations  are  to  the  effect,  in  substance,  that  the  trans- 
fer was  an  unauthorized  act  of  some  officer  or  officers  of  the  Com- 
pany, and  sufficiently  import  that  it  was  not  authorized  in  any 
manner  by  the  Board  of  Trustees,  and  consequently  not  by  any 
resolution  passed  by  it  The  allegation  in  the  complaint^  that 
the  Company  indorsed  the  note  to  the  plaintiffi^,  being  denied  by 
the  answer,  it  is  essential  to  prove,  in  order  to  establish  this  alle- 
gation, that  the  making  of  the  indorsement  was  authorized  by 
law  and  the  charter  and  by-laws  of  the  Company.  The  word 
indorsed,  as  here  used,  imports  a  delivery  of  the  note,  as  well  as 
an  authorized  writing  of  the  payee's  name  on  the  back  of  it 
{Chriswold  v.  Laverti/,  3  Duer,  690.)  It  follows  that  if  1  Revised 
Statutes,  591,  §  8,  applies  to  such  a  transaction,  then  it  is  essen- 
tial to  the  plaintiflFs'  title  that  it  should  appear,  either  directly  or 
presumptively,  that  the  transfer  was  authorized  by  a  previous 
l-esolution.  We  think  that  there  is  no  obstacle  presented  by  the 
|)leading8  to  the  interposition  of  this  defense. 

Is  the  absence  of  a  previous  resolution  of  the  Board  of  Trus- 
tees authorizing  the  transfer,  a  bar  to  this  action? 
'  Ilowland  v.  ^fel/€r,  (3  Comst,  290-293,)  presented  the  case  of 
a  noto  within  the  12th  section  of  the  act  of  incorporation,  and 
the  President  of  the  Company  was  authorized  by  its  by-laws  "to 
transact  all  its  ordinary  business,  and  to  perform  whatever  belongs 
to  the  executive  depjirtment" 

The  note  in  suit  is  not  one  within  the  provisions  of  the  12th 
.flection,  and  the  Secretory  who  transferred  it  is  not  shown  to  have 
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been  authorized  by  the  by-laws  of  the  Atlas  Mutual  Insuranod 
Company  to  transact  its  ordinary  business.  «  i 

There  was  not)  therefore,  in  the  present  case,  even  such  a  pre- 
yioQs  resolution  of  the  Board  authorizing  the  transfer  as  would 
be  implied  by  a  preexisting  by-law  authorizing  the  Secretary  of 
the  Company  to  transact  its  ordinary  business. 

The  article  of  the  Revised  Statutes  to  prevent  the  insolvency 
of  moneyed  corporations,  (1  R  S.,  689,)  u^,  by  the  statute  itself 
made  applicable  to  corporations  "  authorized  by  law  to  make 
insurances."  (Id.,  598,  §64,)  [sec.  61.]  Even  conceding  that,  where 
any  charter  granted  subsequent  to  the  passage  of  these  statutes 
contains  a  section  or  sections  in  conflict  with  these  provisions  of 
the  statutes,  the  general  statute  must  yield  to  such  sections  in  a 
subsequent  act;  yet,  as  the  note  in  question  is  not  one  provided 
for  by  the  12th  section  of  the  Company's  charter,  that  section 
does  not  exempt  this  transfer  from  the  operation  of  section  8  of 
1  Revised  Statutes,  691.  (Laws  of  1843,  67-69,  §8,  and  Laws  of 
1842,261,  263,  §12.) 

Notwithstanding  the  opinion  of  Gardiner,  J.,  in  Hbwland 
V.  ifeyer^  that  notes  given  under  the  12th  section  might  be  trans- 
ferred by  the  Company  to  a  creditor  as  security  for  his  claim,  ha 
giving  time  until  such  notes  matured,  and  notwithstanding  ho 
reaffirmed  that  proposition  in  his  dissenting  opinion  in  Brouiver  y. 
Earbeck,  (5  Seld.,  596,)  yet  it  is  evident  that  the  former  case  pre- 
sented no  such  question ;  and  the  latter  case  holds,  in  eifect,  that 
the  article  of  the  Revised  Statutes,  before  cited,  applies  to  tho 
assets  of  such  an  Insurance  Company  as  the  Atlas  Mutual  Insu- 
rance Company,  excepting  notes  m'ade  under  the  12th  section  of 
their  charter. 

The  present  plaintiffs  are  not  purchasers  for  a  valuable  con- 
sideration without  notice.  The  transfer  was  made  to  secure  a 
precedent  debt,  and  Mr.  Boynton,  one  of  the  plaintiffs,  was  a 
Trustee  of  the  Company  when  the  transfer  was  made,  and  had 
been  from  the  organization  of  the  Company.  He  signed  the 
receipt  given  on  the  transfer  of  the  notes  to  the  plaintiffs.  They 
are  not  protected  by  the  exception  made  by  the  last  clause  of 
section  8,  1  Revised  Statutes,  691.  {Oilkf,  Receiver^  v.  Phillips^ 
3  Kern.,  114-117.)  They  knew  the  transfer  was  not  authorized 
by  a  previous  resolution,  and  that  the  note  was  not  given  under 
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the  12th  section,  and  they  took  it  as  securitj  for  a  precedent 
debt.    , 

We  think  the  transfer  was  prohibited  by  law  and  was  illegal, 
and  that  the  plaintiifis  acquired  no  title  to  the  note,  and  that  pay- 
ment of  it  to  them,  with  knowledge  of  all  the  facts,  would  not 
protect  the  defendant  against  a  sabsequent  action  by  the  receiver 
brought  to  recover  the  amount  of  the  note.  The  judgment 
ahouid  be  affirmed. 

Judgment  affirmed. 


Amory  Houghton,  Plaintiff  and  Appellant,  v.  William  M. 
Dodge  and  Charles  B.  Knudson,  Defendants  and  Bespond- 
*  ents. 

1.  Where  property  of  a  moneyed  corporation  (viz. :  a  note  made  by  third 
persons)  is  wrongfully  taken  by  one  of  its  officers,  and  all  its  claims  ag^nst 
auch  officer,  including  its  claim  for  the  taking  of  such  note,  are  subsequently 
settled,  and  a  release  given  to  such  officer  on  taking  his  note  for  a  balance 
agreed  *ipon;  although  the  persons  acting  in  behalf  of  the  Company  in 
making  the  settlement  and  giving  tlie  release  acted  witliont  competent  autho- 

'  rity  to  bind  it,  yet  if  the  Company  thereafter,  with  knowledge  of  such  settle- 
ment and  of  its  terms,  indorses  absoluttsly  and  appropriates  to  its  own  uae  the 
note  received  on  such  settlement,  it  thereby  ratifies  the  settlement  and  vests 
in  such  officer  title  to  the  note  so  wrongfully  taken,  and  he  or  his  vendee  can 
maintain  an  action  on  it  against  the  makers. 

2.  When  the  proof  is,  that  "  the  Company  used  the  note  *'  taken  on  sock 
settlement,  and  ''paid  it  to  "  a  creditor  **  in  payment  of  a  debt  which  they 
owed  to "  such  creditor,  and  there  is  no  other  evidence  in  respect  to  such 
tranj^fer;  the  presumption  is,  that  such  transfer  was  made  in  a  manner 
authorized  by  law  and  the  charter  and  by-laws  of  the  Company. 

S.  The  owner  of  a  promissory  note  can  maintain  an  action  on  it>  under  the 
'  Code,  in  his  own  name  against  the  makers,  although  not  so  indorsed  that  he 
can  sue  as  indorsee  by  tlie  rules  of  the  common  law. 

(Before  Bosworth,  Ch.  J.,  and  Woodruff  and  Moncrisp,  J.  J.) 
Heard,  June  IGtli;  decided,  November  5th,  1859. 

This  is  an  appeal  by  the  plaintiff  from  a  judgment  dismissing 
his  complaint.  The  action  was  tried  before  Mr.  Justice  Bos- 
worth and  a  jury  in  May,  1858. 

The  comphimt  states  that  on  or  about  the  21st  of  August^ 
1855,  the  defendants  made  their  note  of  that  date  for  $1,000, 
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payable  twelve  tfionths  after  its  date  to  the  InteFnatiODal  Inmiraiioa 
Oompany  or  order,  at  the  Irving  Bank,  and  delivered  it  to  the 
Company ;  that  the  Company  indorsed  it  in  blank  before  matu* 
rit;  and  transferred  it  for  a  valuable  consideration;  that  the 
plaintiff  afterwards  became  and  now  is  the  bolder  and  owner  of 
it;  that  itis  past  dne  and  unpaid;  and  prays  jtidgme/tit  for  its 
amount  with  interest  from  the  2Sd  of  August,  1866. 

The  defendants  admit^  in  their  answer,  the  making  of  the  note^ 
and  say  on  information  and  belief  that  there  was  not  then,  and 
has  not  been  since-  then,  such  an  incorporation ;  and  they  also 
lay  that  the  Company  never  indorsed  the  note  in  blank,  nor 
transferred  it  for  a  valuable  consideration.  They  put  in  issue  the 
allegations  of  the  plaintiff's  ownership,  and  aver  thathe  had  no 
interest  or  property  in  it  when  it  fell  due,  and  tiiat  if  he  has  any 
interest  in  it,  he  acquired  it  since  its  maturity. 

They  set  up  as  a  third  defense  that  the  note  was  taken  from 
aaid  Company  '*  by  the  unauthorized  act  of  one  of  the  officeni 
(hereof,  who  converted  the  same  to  his  own  use,  and  that  the  pro^ 
perty  therein  has  never  passed  to  the  plaintiff  or  to  any  other 
person." 

^Fourth.  And  these  defendants  for  further  and  separate 
answer  say,  that  they  have  a  defense  by  way  of  set-off  to  the 
said  note,  as  against  the  International  Insurance  Company,  for 
money  due  to  them,  amounting  to  $867  with  interest,  which 
amount  they  claim  as  a  set-off  against  said  note  in  this  action." ' ' 

The  note  in  suit  was  produced  at  the  trial,  and  (mcluding  the 
indorsements  on  it)  reads  thus,  viz.: 

•$1,000.  Nbw  York,  August  21st,  1856. 

"Twelve  months  after  date  we  promise  to  pay  the  Intemar 
lional  Insurance  Company  or  order,  for  value  received,  one 
thousand  dollars.    Payable  at  Irving  Bank. 

(Signed)  "Dodge  k  Co." 

(Indorsed.)    "  International  Insurance  Co. 

"  By  Wm.  E.  Rollo,  Sec'ty. 
"P.J.Avery,  Pl'' 

'  The  handwriting  of  Rollo,  and  that  he  Was  Secretary  of  the 
Company  from  its  organization  to  January  17,  1856,  and  the 
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hanclwriting  of  J*.  J.  Avery,  and  that  he  had  been  President  of 
the  Company  subsequent  to  the  date  of  the  note,  having  beeft 
proved,  the  note  was  read  in  evidence  without  objection. 

The  only  evidence  as  to  the  origin  and  consideration  of  the 
note,  and  in  relation  to  any  set-off  against  it,  is  that  of  Charles 
W.  Ogden  who  was  Vice-President  of  the  Company  from  the 
20th  of  October,  1855,  to  the  dissolution  thereof  in  March,  1856^ 
and  that  of  Starbuck,  who  was  elected  President  February  5^ 
1856. 

Ogden  says,  "  I  think  Dodge  had  a  claim  against  the  Company 
at  the  time  this  note  fell  due."  «  «  *<  I  think  some  six  of 
seven  or  eight  hundred  dollars  was  taken  up  in  premiums  oa 
this  note  before  the  ckim  of  Dodge  accrued."  Starbuck  says^ 
*'  the  note  in  suit  was  insured  against.  I  do  not  recollect  the 
amount  earned  on  it." 

In  relation  to  the  plaintiff's  title,  it  was  proved  that  the  note 
in  suit  was  in  the  possession  of  the  Company  during  the  Presi* 
dency  of  Marsh.  He  testified,  "  I  am  clear  in  my  recollection 
of  having  seen  that  note  in  the  possession  of  the  Company  nfler 
I  became  President  It  was  kept  in  a  pocket  book  in  the  safe; 
I  first  found  that  it  had  been  taken  out  some  three  or  four  weeks 
after  I  came  in."  He  became  President  on  the  15th  of  Septem- 
ber, 1855. 

It  was  also  shown  that  in  January,  1856,  C.  W.  Ogden,  who  was 
elected  Vice-President  in  October,  1855,  got  possession  of  the 
pocket  book  in  which  the  Company  kept  its  bills  receivable,  "  and 
found  a  memorandum  that  this  note  and  eight  others,  were  in  the 
possession  of  Avery,  (P.  J.  Avery,)  to  be  accounted  for  by  lum." 

An  account  was  produced  with  this  caption :  "  1855,  P.  J. 
Avery  in  account  with  the  International  Insurance  Company." 
Then  follows  a  series  of  debits  l)eginiiing  with  the  date  of  May  7| 
1855,  and  ending  with  October  81,  1855,  amounting  in  all  to 
^2,908.49,  and  which  include  the  note  in  question.  Then  fol- 
lows a  series  of  credits  amounting  to  $88,542.49,  among  which 
is  the  following,  viz. :  "C.  Expenses,  $25,000." 

At  the  foot  of  the  account  is  the  following,  viz. : 

"Receive<l  of  Perez  J.  Avery,  his  note  at  thirty  days,  for  tho 
sum  of  four  thousand  three  hundred  and  sixty-one  dollars  in  full, 
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for  Uie  above  accounts,  and  in  full  satisfaction  and  discbarge  of 
all  and  every  claim,  of  every  name,  nature  and  description,  on 
the  part  or  bebalf  of  the  International  Insurance  Company, 
against  the  said  Perez  J.  Avery,  and  also  in  full  satisfaction  and 
discharge  of  all  and  every  claim,  of  every  name,  nature  and  de- 
scriptions against  William  E.  Bollo,  late  Secretary  of  tbe  said 
Company. 

"In  witness  wbereof,  tbe  said  International  Insurance  Company 
has  caused  this  discharge  to  be  signed  by  the  officers  of  the  said 
Company,  at  tbe  office  of  said  Company,  this  21st  day  of  April, 
A  D.  1856. 

"The  International  Insurance  Company, 

"  By  M.  Starbuck,  President 

"  C.  W.  Ogden,  F.  p. 
"Attestj  Leo.  Del  Banco,  Secretary. ^^ 

A  resolution  on  page  105  of  the  minutes  of  the  proceedings  of 
the  Financial  Committee  of  tbe  Company  was  also  read  by  tbe 
defendants'  counsel,  as  follows : 

"We,  the  undersigned,  Financial  Committee  of  tbe  Interna- 
tional Insurance  Company,  having  had  under  investigation  and 
examination  the  value  of  the  charter  of  tbe  International  Insu- 
rance Company,  procured  and  furnished  the  Company,  by  Pcrea 
J.  Avery,  as  well  as  all  charter  expenses  in  procuring  the  same, 
and  obtaining  tbe  amendment  by  the  last  Legislature,  do  report 
the  same  at  twenty-five  thousand  dollars,  ($25,000,)  and  agree  to 
give  the  ssiid  Avery  credit  for  that  sum. 
"New  York,  October  29tb,  1855. 

"  Alanson  Marsh,  PresH. 
"James  A.  Requa, 
"Wm.  E.  Rollo." 

The  gentlemen  who  signed  this  resolution  continued  as  tbe 
Finance  Committee,  and  acting  as  such  afker  Starbuck  became 
President ;  Mr.  P.  J.  Avery  was  also  one  of  tbe  Finance  Com- 
mittee. 

It  was  proved  that,  at  tbe  date  of  that  paper,  Starbuck  was 
President,  Ogclen  Vice-President,  and  Del  Banco  was  Secretary 
Bosw.— Vol.  V.  42 
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of  the  Company,  and  that  they  severally  signed  the  same,  and 
that  Del  Banco  signed  it  as  Secretary,  and  not  as  a  witness. 

Of  the  by-laws  of  the  Company,  the  following  were  read  in 
evidence,  viz. : 

**  1st.  It  shall  be  the  daty  of  the  President  to  attend  daily  to 
the  affairs  of  the  Company,  at  the  office  of  the  Company. 

**  2d.  He  shall  be  the  financial  officer  of  the  Companyy  and, 
together  with  James  A.  Bequa  and  William  E.  BoUo,  shall  oon- 
stitute  a  Financial  Committee.  But  all  moneys  for  stock  and  for 
premiums  shall  be  kept  on  deposit  in  some  bank,  either  in  the 
city  of  New  York  or  Brooklyn ;  and  no  moneys  shall  be  drawn 
out  except  on  the  checks  signed  by  the  President,  and  counter- 
signed by  the  Secretary. 

'^6th.  All  papers  required  to  invest  and  reinvest  the  funds  of 
the  Company,  to  collect,  discharge,  and  cancel  any  papers  appei^ 
taining  thereto,  shall  be  signed  by  the  President,  and  counter- 
signed by  the  Secretary,  and  shall  be  effectual  in  law  to  that  end, 
and  binding  on  the  Company. 

^'  10th.  All  accounts  and  liabilities  of  said  Company,  before 
the  same  can  be  paid,  shall  be  audited  by  the  Financial  Committee, 
and  whenever  either  of  said  committees  are  interested  in  any 
claim,  the  report,  which  in  all  cases  shall  be  made  and  recorded 
by  said  committee,  shall  be  signed  by  the  two  not  interested.'* 

In  relation  to  the  settlement  between  the  Company  and  P.  J. 
Avery,  Mosea  Starbuck,  who  was  then  President  of  the  Company, 
testified :  '^  The  settlement  with  him  was  an  expedient ;  we  made 
it  as.  the  cheapest  way  to  get  out  of  a  scrape;  he  had  got  the 
notes,  and  we  wanted  this  agreement  made  in  order  to  get  the 
balance  due  from  him."  *  *  "  If  he  had  not  had  the  notes,  I 
would  not  have  made  the  settlement ;  I  would  have  stricken  out 
the  $25,000 ;  it  had  been  discussed,  but  not  before  the  Board, 
but  by  the  parties  in  interest;  Mr.  Dodge,  one  of  the  defendants, 
was  a  Trustee  at  the  time ;  he  was  a  Trustee  when  I  was  elected 
President,"  (which  was  the  5th  of  February,  1856.)  *  ♦  "The 
Directors  were  frequently  in  the  office,  and  this  settlement  was 
frequently  the  subject  of  conversation ;  no  attempt  was  made  to 
keep  it  private;  the  items  of  the  settlement  were  entereti  in  the 
account  books  of  the  Company,  not  in  the  book  of  minutes.** 
*  *  "The  Company  had  sixteen  or  eighteen  Directors;"  *  * 
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"I  think  seren  Directors  constituted  a  quorum ;  no  action  wafi 
ever  taken  by  the  Board  of  Directors  in  opposition  to  that  reso- 
lution," (the  resolution  of  the  29th  of  October,  1865.)  "No 
formal  demand  was  ever  made  by  the  Company  upon  Avery  for 
the  notes ;  the  Company  used  the  note  which  Avery  gave  for  the 
balance  of  the  account;  they  paid  it  to  the  Qlobe  Insurance 
Company  in  payment  of  a  debt  which  they  owed  to  the  Qlobe 
Company."  (It  did  not  appear  whether  Avery  did  or  did  net 
pay  this  note  at  maturity.) 

C  W.  Oycfen  testified :  "There  was  no  resolution  of  the  Board 
cf  Directors  authorizing  me  to  sign  the  agreement  of  April  21, 
1856.  It  was  never  brought  before  the  Board  until  after  its 
execution ;  I  had  threatened  to  advertise  the  notes ;  Avery  was 
threatening,  and  as  there  was  an  amount  due  from  him  over  what 
he  claimed,  the  President  assented  to  it,  and  so  did  I,  in  consider 
ration  that  he  would  resign  as  Trustee;  it  was  a  final  settlement 
to  get  rid  of  him;"  *  ♦  "when  I  signed  that  agreement,  I  did 
not  consider  I  was  perpetrating  a  fraud  on  the  Company ;"  *  * 
"I  did  not  conceal  it  from  the  Board  of  Directors;  it  was  not 
my  duty  to  bring  it  before  the  Board;  it  was  the  President's 
duty;  it  was  known  to  some  of  the  members  of  the  Board." 

Dd  Banco  testified  that  he  signed  the  paper  of  ApriL21,  1856, 
88  Secretary,  and  not  as  a  witness. 

SUzrbuck  also  testified :  "  Some  of  the  Trustees  knew  of  this 
transactiou  at  the  time,  but  as  a  Board  I  do  not  think  they  knew 
of  it  until  May;  the  Board  was  divided  upon  the  subject;  some 
of  them  thought  it  best  to  let  it  alone,  and  did  not  want  it  dis- 
turhed;  others  were  opposed  to  it;  I  don't  know  whether  the 
Company  owed  defendants  for  a  loss." 

O^jden  further  testified :  "  The  Board  never  knew  of  it  until 
some  time  afterwards,"  (until  some  time  after  the  settlement;) 
"they  were  opposed  to  it;  the  Board  then  adjourned,  and  before 
another  meeting  were  enjoined ;  Mr.  Dodge  did  not  know  of  the 
transaction  until  the  24th  of  June,  1856;"  *  *  "at  the  meeting 
of  the  24ch  of  June  no  resolution  was  arrived  at  about  this 
agreement,  or  at  any  other  time ;  before  the  next  meeting,  the 
Company  was  enjoined." 

It  was  proved  that  the  words  indorsed  on  the  note,  "Intema- 
tion  Ins.  Co.,  by,"  were  in  the  handwriting  of  W.  J.  Avery,  a 
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brother  of  P.  J.  Avery,  as  is  also  the  agreement  of  the  2l8t  of 
April,  1866,  and  that  "  he  acted  for  P.  J.  Avery  in  effecting  that 
settlement "  with  Starbuek  &  Ogden. 

Also,  that  the  names  of  Rollo  and  P.  J.  Avery  were  not 
indorsed  on  the  note  when  the  latter  took  it  from  the  pocket 
book  of  the  Company,  and  that  those  names  were  not  indorsed 
while  Avery  was  President;  and  the  evidence  tended  to  show 
that  the  letters  "  Pt,"  at  the  end  of  Avery's  name,  were  not 
written  by  him. 

It  was  also  proved  that  the  uniform  mode  of  indorsing  tbe 
notes  of  the  Company  is  to  add  the  name  of  the  President  to  the 
words,  "  International  Ins.  Co.,  by,"  and  that  the  Secretary  never 
indorsed  them. 

It  was  proved  by  Charles  N.  Mills  and  Josiah  Oakes  that  the 
former  sold  this  note  to  the  latter,  in  April,  1856,  at  a  discount 
of  one  and  a  half  per  cent  a  month,  and  that  the  note  was  then 
indorsed  in  the  precise  form  in  which  it  nppeared  at  the  triid,  and 
that  it  was  sold  by  Oakes  to  the  plaintiff  shortly  after  its  matn* 
rity. 

When  the  testimony  was  concluded,  the  defendants'  connsd 
"moved  the  Court  to  dismiss  the  plaintiff's  complaint,  on  the 
ground  that  there  was  not  sufficient  evidence  of  the  transfer  of 
the  note  by  the  Company,  and  that  the  plaintiff  had  shown  no 
sufficient  title  to  the  note. 

"The  Court  granted  the  motion,  and  the  plaintiflF's  counsel 
excepted." 

A  judgment  having  been  entered  in  favor  of  the  defendantSp 
the  plaintiff  appealed  from  it  to  the  General  Term. 

Wm,  H.  Leonard^  for  plaintiflF,  (appellant) 

I.  The  note  in  question  must  be  considered  as  a  business  note^ 
and  that  the  defendants  are  liable,  as  makers,  for  the  payment 
thereof.  The  whole  case  for  the  defendants  rests  on  the  alleged 
defect  of  the  plaintiff's  title. 

II.  The  indorseemnt  cjinnot  now  be  disputed  by  these  defend- 
ants, nor  by  the  payee. 

The  settlement  between  the  Insurance  Company  and  Mr. 
Avery,  of  April  21st,  1856,  is  a  nitlGcation  of  the  indorsement 
and  transfer. 
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1.  The  Company  have  never  repudiated  that  settlement  by 
any  action.  They  have  adopted  and  sanctioned  it  by  receiving 
and  using  the  note  of  Avery  for  $4,861. 

2.  The  note  in  suit  was  charged  to  Avery  on  the  books  of  the 
Company,  and  a  memorandam  was  in  their  pocket  book  show- 
ing that  all  the  notes  mentioned  in  the  settlement  of  April  21st) 
1856,  were  in  his  possession. 

As  respects  third  parties,  the  Company  mast  be  deemed  to 
have  acquiesced  in  and  adopted  the  transfer  pf  the  note  in  suit 
(Angell  &  Ames  on  Corp.,  167,  168;  Conover  v.  The  Mutual  Ins. 
Co^  1  Comst  R,  290 ;  New  Hope  and  Del  B.  Co.  v.  The  Phomix 
Bank,  3  id.,  156 ;  The  Bank  of  Oenesee  v.  Patchin  Bank,  8  Kern. 
R,  309;  The  Mechanics'  Bank  v.  N.  Y.  and  N.  H.  Railroad,  id., 
622,  626 ;   Curtis  et  al  v.  Leavitt,  15  N.  Y.  R.,  12.) 

III.  The  indorsement  and  transfer  being  obligatory  upon  the 
Company,  the  defendants  are  necessarily  precluded  from  any 
defense  on  the  ground  of  an  alleged  defect  in  those  respects. 

IV.  Mr.  Oakes  was  a  bona  fide  purchaser  of  this  note  for 
valae,  and  the  Company  and  the  defendants  are  precluded  from 
disputing  tbe  transfer,  in  which  the  Company  are  shown  to  have 
acquiesced. 

V.  The  plaintiff  has  succeeded  to  and  is  entitled  to  enjoy  and 
enforce  all  the  rights  which  Mr.  Oakes  acquired  in  the  notes  in 
question.     The  Court  erred  in  dismissing  the  complaint 

Q.  Dean,  for  defendants,  (respondents.) 

I.  No  matter  what  may  be  the  decision  of  the  Courts  as  to  the 
necessity  of  a  previous  resolution  of  the  Board  of  Directors,  to 
the  transfer  of  the  assets  of  banks  incorporated  under  tbe  Gene- 
ral Banking  Law,  this  Insurance  Com{)any  was,  by  its  charter, 
made  subject  to  the  provisions  of  the  8th  section  of  the  statute 
to  prevent  the  insolvency  of  moneyed  corporations.  (1  R.  S.,  4 
cd.,  1122,  §  5i ;  Laws  of  1844,  233.) 

II.  The  alleged  transfer  to  the  plaintiff  was  illegal  and  void, 
because  contrary  to  statute,  and  also  against  public  policy. 

1.  The  transfer  was  contrary  to  statute.  (1  R  S.,  592,  §8; 
QiUH  V.  PhUUps,  8  Kern.,  116.) 

(ff.)  Avery  being  a  Director  and  officer  of  the  Company,  pre* 
dados  him  from  saying  that  he  had  no  notice  of  the  want  of  a 
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reflolutioa  of  the  Board.  (8  Kern.,  U6;  id.,  599;  Hood  v.  N.  T. 
and  N.  H.  RaUtvad  Co.,  22  Cotni.  B.,  60^,  608,  512 ;  Wyman  r. 
Hallo  well  and  Augusta  Ba)tky  14  Mass.  £.,  58,  62.) 

(&.)  The  plaintiff  is  not  within  the  exception  to  the  8th  section, 
because  he  took  the  note  with  notice  of  the  want  of  authority  ia 
Averj  to  transfer  it 

2.  The  transfer  was  against  public  policy,  which  forbids  an 
officer  of  a  &>rnpany  to  transfer  its  assets  to  pay  himself.  ^^A 
Jhistee  can  never  appropriate  tiie  t/ttflfuftds  to  his  ouni  use^ 
.  "  This  rule  is  of  univeral  application,  and  to  be  enforced  with 
unrelenting  rigor."  (Hill  on  Trustees,  169,  536;  12  Ves.,  372; 
Conger  v.  Ring^  11  Barb.,  856.) 

.  (a.)  A  trust  will  be  implied  against  one  who  purchases  at  his 
own  sale. 

(&)  Our  statutes,  which  renders  one  liable  toiroprisonment  for 
moneys  received  in  a  fiduciary  capacity,  is  a  legislative  d<t:lara« 
tion  of  the  settled  conviction  of  all  minds  of  the  impolicy  of 
permitting  a  Trustee  to  deal  with  the  trust  fundtf,  exapt  in  strict 
accordance  with  the  terms  of  the  trust. 

IIL  The  plaintiff  in  this  action  took  the  note  in  suit,  with 
noti(se  of  the  defect  of  title,  and  cannot  recover,  unless  Aveiy 
himself  could  have  sustained  the  action. 

1.  To  bring  a  party  within  tlie  protection  of  the  law  mercliantp 
he  must  n(»t  only  be  a  holder  for  value,  but  also  wiiliout  notice. 
(3  Kent  Com.,  80.)  Here  there  was  no  transfer  in  form  by  the 
Company,  and  the  defect  was  patent 

2.  **  A  citizen  who  deals  directly  with  a  corporation,  or  who 
takes  its  negotiable  paper,  is  presumed  to. know  the  extent  of  itt 
eorpi>rate  power."  (16  N.  Y.  R,  129.) 

8.  He  is  also  bound  to  know  the  manner  in  which  the  law 
requires  these  powers  to  be  exercised. 

4.  When  a  party  tiikes  a  note,  indorsed  by  a  person  by  virtue 
of  a  special  power,  he  takes  it  upon  the  cre<lit  of  the  person  who 
indorses  it,  and  i||tpnly  reasonable  prudence  to  require  thepro- 
diictionr'4iL^it^^^riry.  (Atttmod  v.  Aftinnings,  7  Barn.  AGrea, 
278;  Ale^aKKI^^^cKemte,  6  Mann.,  Grang.  &  Scott,  766; 
Doffjs  v:  Perrin,  16  N.  Y.  R,  830.) 

5.  This  iK>te  did  not  purpc»rt  tr>  have  been  transforied  or 
indorsed  by  the  cor{)oratiun. 
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IV.  The  transaction  between  Avery  and  some  of  the  officers 
of  the  oorpomtion  was  not  only  void  but  illegal.  No  right  of 
action  accrued  either  to  him  or  to  any  person  who  received  the 
note  through  him,  while  it  was  not  indorsed  by  the  corporation. 

v.  There  was  no  ratification  by  the  corporation  of  ibis  remark- 
able  transacticm. 

Bsiiification  or  not  was  a  question  of  fact,  whiob  was  passed 
upon  by  the  Judge  who  tried  the  cause. 

VL  A  corporation,  or  its  stockholders,  or  Eeceiver,  may,  in 
every  case,  impeach  any  contract  made  by  Directors  or  other 
officers  or  agents,  in  the  name  and  professedly  by  such  corpora- 
tion, by  showing  that  such  contnict  was  made  in  a  manner  or  for 
a  purpose  not  authorized  by  its  charter  or  the  laws  of  the  knd. 
{Hod^  V.  Oit^f  of  Buffalo^  2  Denio,  110 ;  ifcCuUoiu/h  v.  Ifass,  & 
Bento,  567 ;  8  Barn,  k  Aid.,  1 ;  1  Hill,  11 ;  4  id.,  442 ;  3  Comst, 
480;  1  id.,  19.) 

1.  The  defendants  can  set  up  this  want  of  title ;  because, 

(a.)  They  are  members  of  the  Company,  and  have  an  interest 
in  its  sissets.  (§  6  of  Charter.) 

{//.)  They  are  creditors  for  the  return  premium. 

(e.)  The  tninsfer.  being  contrary  to  law  and  public  policv,  is 
void,  and  there  is  defect  of  title  in  the  plaintiff.  {Johmton  v.  Btufh, 
S  Barb.  Ch.  R.,  207 ;  Code,  §111.) 

VfT.  The  fact  that  the  note  in  suit  is  for  less  than  $1,000  is 
immaterial,  l)ecause  the  evi<len<!e  is  uncontradicted  that  Avery^ 
at  the  time  he  appropriated  it,  transferred  eflF  cts  of  the  corpo- 
ration exceeding  $1,000  in  value.  {Oillel  v.  PhiUipa,  8  Kern., 
116.) 

By  the  Coukt— Boswokth,  Ch.  J.  On  the  evidence  pre- 
sented at  thetrinl,  the  note  in  suit  must  be  assumed  1o  be  a- 
biuin«>s8  note.  The  evidence  tends  to  show  that  six,  seven 
or  eight  hundretl  dollars  of  its  amonnt  had  l)een  nt-eived  in  pre- 
miums upon  policies  issue<l  to  the  def  ndants  by  the  Company. 
T«i  this  extent,  at  least,  it  was  n  vnlid  note  in  tlie  hands  of  the 
Ownpany,  without  any  d.  fense  against  it.  The  sale  by  Mills  to 
0.ikffi«,  even  though  made  at  a  rate  of  discount  exceeding  sev<  n 
e»»nr  |ier  annum,  would  not  make  the  tnin^u*tirn)  usnritius,  as  tlie 
note  was  »  ba<iness  note,  made  ni>oii  a  valuable  considenuion. 
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Treating  the  note  as  not  so  indorsed  that  the  plaiDti£f  can, 
by  the  rules  of  the  common  law,  sue  in  his  own  name,  the 
important  question  is,  did  P.  J.  Avery  acquire  such  a  title  to 
it  as  would  enable  him  to  recover  upon  it  upon  the  evidence 
before  us,  if  he  were  the  plaintiff  in  this  action  ?  If  he  acquired 
a  valid  title  to  the  note,  he  or  his  vendee  can  sue  in  his  own 
name  (under  the  Code)  as  being  the  actual  party  in  interest  The 
10th  of  the  by-laws  authorized  the  Finance  Committee  to  settle 
and  audit  all  .accounts  and  liabilities  of  the  Company. 

As  early  as  the  29th  of  October,  1855,  the  Finance  Committee 
audited  and  allowed  the  claim  of  P.  J.  Avery,  for  his  services 
and  expenses  in  procuring  the  charter  and  amendments  to  it,  at 
$25,000.  A  formal  resolution  to  that  effect,  and  of  that  date, 
signed  by  the  Finance  Committee,  was  entered  on  the  book  of  the 
minutes  of  its  proceedings,  (at  page  105.)  That  committee  was 
competent  to  audit  and  settle  this  claim,  and  was  the  appropriate 
committee  to  make  a  legal  decision  in  respect  to  it,  which,  at  the 
least,  would  be,  prima  fadt^  valid  as  against  the  Company. 

No  action  was  ever  taken  or  initiated  by  the  Board  of  Trus- 
tees to  disapprove  of  this  settlement,  much  less  to  rescind  or 
reopen  it.  None  has  been  taken  by  the  Receiver,  if  a  Receiver 
has  been  appointed,  nor  does  it  appear  by  the  evidence  that  he 
makes  any  claim  to  the  note. 

No  testimony  was  given  on  the  present  trial  with  a  view  to 
question  the  propriety  or  justice,  in  whole  or  in  part,  of  any 
other  item  of  credit  allowed  to  P.  J.  Avery  in  the  settlement  of 
the  21st  of  April,  1856. 

If  it  be  assumed,  for  the  purposes  of  this  trial,  that  the  settle- 
ment of  the  29th  of  October,  1855,  was  valid,  then  it  follows, 
for  aught  that  has  been  shown,  that  the  final  settlement  of  the 
2l8t  of  April,  1856,  was  just  as  between  Avery  and  the  Com- 
pany. 

At  and  prior  to  that  time,  Avery  was  possessed  of  the  note  in 
suit,  and  the  fact  of  such  possession,  and  the  manner  in  which 
he  acquired  the  note,  and  his  refusal  to  restore  it  to  the  Com- 
pany, constituted  part  of  their  claim  ngninst  him. 

There  was  not  any  transfer  made  or  attempted  to  be  made  la 
form  by  the  Finance  Committee  of  the  note  in  suit,  and  the  eight 
other  notes  of  which  Avery  had  previously  possessed  himself 
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and  which  he  iiusisted  upon  retaining.  In  the  aoconnt  with  him, 
as  settled  on  the  2l8t  of  April,  1856,  they  are  charged  to  him 
imder  the  'date  of  October  81, 1855.  It  is  not  an  unnatural 
inference  that  he  had  them  as  early  as  that  date,  if  not  prior 
thereto.  Indeed,  the  testimony  of  Mr.  Marsh  tends  to  show  that 
Avery  had  the  note  at  as  early  a  day  as  that  on  which  it  is 
diarged  to  hincL 

An  action  conld  have  been  maintained  agamst  him  for  the 
eonyersion  of  these  nine  notes,  or  to  recover  the  poesession  of 
fliem.  The  liability  of  P.  J.  Avery  for  these  notes  constituted 
a  part  of  the  claim  of  the  Company  against  him. 

On  the  21st  of  April,  1866,  all  daims,  either  of  Avery  against 
the  Company,  or  of  the  Company  against  him,  were  ftdly  and 
finally  settl^  Many  of  the  Trustees  were  parties  to  discussions 
in  relation  to  it,  and  knew  at  the  time  of  the  terms  of  the  settle- 
ment The  settlement  was  laid  before  the  Board  in  May,  but  at 
how  early  a  day  does  not  appear.  Whatever  the  date,  the  Trus- 
tees, as  a  Board,  were  then  officially  informed  of  the  &ct  of  the 
settlement  and  of  its  details.  As  a  part  of  the  terms  of  the  set- 
flement,  P,  J.  Avery  gave  his  note,  payable  thirty  days  there- 
after, to  the  Company,  as,  and  it  was  received  by  the  officers 
acting  in  its  behalf  in  that  matter,  "  in  full  satis&ction  and  dis- 
charge of  all  and  every  daim  of  every  name,  nature  and  descrip- 
tion, on  the  part  or  behalf  of  the  International  Insurance 
Company  against  the  said  Perez  J.  Avery."  This  note  was  for 
.  the  som  of  $4,861. 

Subsequently  to  this,  "the  Company  used  the.  note  which 
Avery  gave  for  the  balance  of  the  account.  They  paid  it  to  the 
Globe  Insurance  Company  in  payment  of  a  debt  which  they 
owed  to  the  Globe  Company."  There  was  no  attempt  to  prove 
diat  this  note  was  not  paid  at  maturitg^.  It  matured  on  the  24th 
of  May,  1856. 

Such  a  use  of  this  note  by  the  "  International  Insurance  Com- 
pany," with  a  knowledge  of  the  circumstances  and  agreement 
tmder  which  Avery  had  given  it,  and  the  officers  of  the  Company 
had  accepted  it,  was  a  ratification  by  the  Company  of  the  settle-* 
ment  made  with  Av^ry  on  the  21st  oif  April,  1856. 

The  note  thereby  became  his  property,  if  not  previously  his. 
The  Company  could  not  compel  him  to  surrender  it;  certainly' 
Bosw.—VoL,  V.  48 
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not  without  restoring  him  to  the  position  he  was  in  when  the 
settlement  was  made. 

Proof,  uncontradicted  and  unexplained,  that  "  the  Companj 
used  the  note  which  Avery  gave  for  the  balance  of  the  account  ;*' 
that  "  they  paid  it  to  the  Globe  Insurance  Company,  in  payment 
of  a  debt  which  they  owed  to  the  Globe  Company,"  imports  that 
such  transfer  was  made  in  a  manner  authorized  by  law  and  the 
charter  and  by-laws  of  the  Company.  The  amount  of  the  note 
80  transferred  is  $4,861.  If  a  previous  resolution  of  the  Board 
of  Directors  was  essential  to  a  legal  and  valid  transfer  of  it^  the 
passage  of  such  a  resolution  authorizing  the  transfer  must  be 
presumed  upon  such  evidence  as  is  above  stated.  If  the  Board 
of  Directors  passed  such  a  resolution,  then,  inasmuch  as  it  appean 
that  some  of  tbe  Directors  knew  for  what  the  note  was  given  at 
the  time  it  was  made,  and  considering  the  evidence  tending  to 
show  that  all  of  them  probably  knew  the  nature  and  particulars 
of  the  settlement  made  with  Avery^  the  act  of  the  Company  in 
transferring  the  note  is  such  a  ratification  of  such  setdement 
that  these  defendants  cannot  succeed  on  the  mere  ground  that  it 
was  a  nullity  as  between  Avery  and  the  Company.  As  the  case 
is  now  presented,  that  is  their  only  defense ;  and  if  that  defense 
ia  not  established,  they  have  no  defense. 

It  must  be  borne  in  mind  that  no  evidence  was  given  tending 
to  show  that  any  person  has  preferred  any  claim  against  the 
defendants  as  makers  of  the  note  in  q^uestion,  and  that  their 
whole  and  only  defense  is  that  the  note  in  suit  "  was  taken  firon^ 
the  International  Insurance  Company  by  the  unauthorized  act 
of  one  of  the  officers  thereof,  who  converted  the  same  to  his  own 
use,  and  that  the  property  therein  has  never  passed  U>  the  plain- 
tiff or  to  any  other  person." 

The  evidence  given  not  only  fails  to  establish  the  all^;ed  bsi 
on  which  the  defense  is  rested,  but,  on  the  contrary,  it  proves  an 
ownership  of  the  note  by  Avery  on  the  21st  of  April,  1856,  prima 
facie  valid. 

A  suit,  instituted  by  the  Receiver  of  the  International  Insu- 
rance Company,  on  the  81st  of  October,  1856,  (the  time  this 
suit  was  brought,)  to  recover  the  possession  of  this  note  from 
Avery,  (if  he  had  then  held  it,)  on  the  ground  that  it  bel(»ged 
to  the  Company,  could  not  be  maintained  on  the  evidence  given 
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in  thia  action,  if  there  were  no  other  evidence  in  sapport  of 
such  action. 

The  cdsei  of  Houghton  v.  McAidtffet  at,  (decided  in  February, 
1859,)  is  unlike  tHe  present  in  this  respect  In  that  case  there 
was  no  evidence  that  the  Company  had  ever  negotiated  the  note 
received  from  Avery,  or  had  done  any  act  by  which  they  had 
treated  or  recognized  it  as  the  property  of  the  Company,  or  as 
haying  been  accepted  with  the  sanction  or  by  the  authority  of 
tiiie  Company. 

The  note,  although  not  indorsed  by  the  Company,  could  be 
sold  to  Avery  and  made  his  property ;  and  although  not  indorsed 
80  that  an  action  would  lie,  at  common  law^  in  his  name  or  in  the 
name  of  a  subsequent  holder,  yet  any  such  holder,  who  was  the 
actual  owner,  eovtii  sue  upon  it,  in  his  own  name,,  under  the  C^de. 

(§111) 

It  cannot  be  denied  that  it  is  competent  for  such  a  Company 
to  sue  any  person  who  has  wrongfully  converted  a  note  which 
belongs  to  it  Nor  can  it  be  denied  that  such  a  suit,  followed  by 
a  judgment  in  favor  of  the  Company  and  payment  of  the  judg- 
ment)  would  vest  in  the  person  thus  converting  it,  (after  judgment 
and  payment  of  the  judgment,)  exclusive  property  in  the  note 
as  owner  of  it 

If  he  were  to  sue  the- maker  subsequently,  it  cannot  be  possible 
that  the  maker  could  set  up,  as  a  defense,  that  it  had  been  trans- 
ferred to  such  plaintiff  wiUiout  the  authority  of  a  previous  reso- 
lution of  the  Board  of  T^stees  authorizing  the  transfer. 

It  was  not  intended  by  1st  Itevised  Statutes,  (p.  591,  §  8,)  to 
incapacitate  a  moneyed  corporation  from  settling  claims  for  a 
conversion  of  or  injury  to  its  property,  as  natural  persons  may 
do;  or  through  the  action  of  such  committees  or  officers  as  the 
Company  might  select  for  that  purpose ;  or  in  any  manner  which, 
by  the  rules  of  the  common  law,  would  be  obligatory  tod  con- 
elusive  upon  both  parties. 

The  time  of  the  transfer  by  the  Internationa]  Insurance  Com- 
pany to  the  Globe  Company  of  Avery's  note  of  the  2l8t  of  April, 
1858,  is  not  stated.  The  inference  from  the  testimony  given  is, 
that  the  transfer  was  made  before  the  maturity  of  the  note,  as 
the  evidence  is  that  it  was  transferred  "  in  payment  of  a  debt 
#hich  they  owed  to  the  Globe  Company."*    The  testimony  is  that 
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the  Internadional  Insurance  Compan j  ta^naferred  it ;  and  tbe  only 
presumption  admissible  is,  that. the  transfer  was  regular  and  in 
all  respects  according  to  law,  and  valid.  The  inference  must  also 
be,  as  the  contrary  was  not  alleged,  that  the'  note  was  paid  at 
maturity. 

It  is  difficult  to  conceive  of  any  act  of  ratification  more  explidt 
and  decisive,  short  of  a  formal  resolution  of  the  Board  of  TrusteeSi 
in  terms  approving  of  and  confirming  the  settlement 

We  think  that  the  negotiation  of  this  note  by  the  Company, 
according  to  law  and  its  charter  and  by-laws,  with  a  knowledge 
of  the  circumstances  under  which,  and  of  the  particulars  of  the 
settlement  as  part  of  which,  it  was  given  and  accepted,  perfected 
Avery's  ownership  of  it. 

At  all  events,  it  establishes,  prima  faciej  that  th.e  title  to  the 
note  was  in  Avery  on  and  after  the  settlement  between  him  and 
the  Company ;  and  more  evidence  is  necessary  than  was  given  to 
prove  the  &ct  that  the  Company  was  never  divested  of  its  tide 
to  such  note. 

The  title  of  P.  J.  Avery  to  the  note  being,  as  between  him  and 
{ the  Company,  prima  faoA,  absolute  and  perfect,  the  title  of  the 
j  present  plaintiff  is  apparently  complete. 

There  is,  certainly,  no  such  defect  of  title  as  will  enable  the 
defendants  to  succeed  on  that  ground  alone.  As  the  case  is  now 
presented,  the  only  defense  that  can  be  pretended  is  that  the  title 
to  the  note  is  still  in  the  Company,  or  in  the  Receiver  of  its 
property  and  effects,  if  one  has  been  appointed.  That  defense 
not  having  been  proved,  the  dismissal  of  the  complaint  was  erro- 
neoua 

We  reverse  the  judgment,  on  the  grounds  that,  upon  the  evi- 
dence given,  it  must  be  deemed  to  be  proved  that  the  Company 
negotiated  the  note  received  firom  Avery,  with  a  notice  of  the 
,f  terms  uf)on  which  it  was  given  and  accepted,  and  thereby  ratified 
(  {he  settlement  made  between  its  officers  and  Avery,  and  vested 
^  in  him  a  title  to  the  note  in  suit,  prima  fads  valid ;  and  that  no 
.  evidence  was  given  to  impair  the  priTna  fade  title  thus  established. 
^  Judgment  reversed  and  «ew  trial  granted,  with  costs  to  abide 
ithe  event 


L 
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John  F.  Buttsbwobth,  Beoeiyer  of  the  Island  City  Bank,  Plain- 
tiff and  Bespondent,  v.  Zaghabt  Pbck  and  Nathaniel  Tbb- 
PS7NT,  Defendants  and  Appellants. 

L  The  drawing  of  a  check  on  a  Bank  by  one  who  keeps  an  aooonnt  in  it^ 
and  has,  at  the  time,  moneys  to  Uie  same  or  a  larger  amount  to  his  credit 
on  its  books,  and  a  delivery  of  the  check  to  the  person  named  in  it  as 
payee,  do  not^  of  themselves,  operate  as  an  assignment  to  such  payee  of  the 
title  to  any  of  the  moneys  thus  standing  to  the  credit  of  Uie  drawer  of  the 
dieck. 

(Before  HomiAV,  Pubxifomt,  and  MoNOBisr,  J.  J.) 
Heard,  November  1 ;  decided,  November  12,  1859. 

Teos  is  an  appeal  by  Zachaiy  Peck  and  Nathaniel  Terpennj, 
(the  defendants,)  &om  a  judgment  in  fiivor  of  John  F.  Batter- 
worth,  Beoeiyer  of  the  Island  City  Bank,  (the  plaintiff,)  entered 
on  a  verdict  rendered  on  a  trial  had  before  Mr.  Justice  Wood* 
RUFF  and  a  jury,  March  10,  1869. 

The  action  is  on  a  note  for  $1,000,  dated  July  16,  1867,  made 
by  Peck,  and  payable  to  the  order  of  Terpenny  three  months 
after  its  date. 

The  Bank  discounted  the  note  for  Terpenny,  and  $280  of  its 
proceeds  were  standing  to  Terpenny's  credit  on  the  books  of 
the  Bank,  when  it  become  insolvent — ^he  being  a  stockholder 
of  the  Bank,  and  keeping  an  account  in  it  It  waa  admitted  to 
have  become  insolvent  on  or  before  the  26th  of  September,.  1857, 
and  that  Butterworth  was  then  appointed  a  Receiver  of  its  effects. 

The  note  was  made  without  consideration,,  and  solely  to  accom* 
modate  Terpenny.  Before  the  maturity  of  the  note,,  the  Bank 
declared  a  dividend  of  $70  in  £a,vor  of  Terpenny,  and  this  sum 
and  the  $280  were  standing  to  his  credit  on  the  books  of  the 
Bank  when  the  note  matured.  On  the  2d  of  September,  1867, 
Terpenny  drew  his  two  several  checks  on  said  Bank,  and  deli- 
vered them  to  Peck — one  being  for  the  $280,  and  the  other  for 
the  $70;  and  at  the  same  time  indorsed  and  delivered  to  Peck 
a  check  of  the  same  date,  drawn  on  said  Bank  by  one  Thomas  J. 
Mooney  to  Terpenny's  order,  for  $700;  The  last  named  check 
was  drawn  against  funds  on  deposit  to  Mooneyes  credit  in  said 
Bank. 
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PecK  presented  these  three  checks'to  the  Bank  on  the  2d  or  8d 
of  September,  1857,  for  payment,  and  payment  was  refused.  At 
the  maturity  of  the  note,  he  offered  them  at  the  Bank  of  the 
Republic,  where  the  note  in  suit  then  was,  in  payment  of  said 
note ;  and  made  a  like  offer  of  them  to  the  Receiver  before  this 
action  was  commenced,  and  both  offers  were  declined.  The  defend- 
ants offered  these  three  checks  in  evidence :  the  Judge  admitted 
the  checks  for  $280  and  $70 ;  and  the  plaintiff  excepted.  The 
Judge  excluded  the  check  for  $700 ;  and  the  defendants  excepted. 
The  Judge  charged  the  jury  that  the  checks  for  $280  and  $70 
"were  properly  chargeable  against  the  note,"  but  that  the  check 
for  $700  was  not,  and  that  it  could  not  be  idlowed  as  a  setofi^  or 
counterclaim:  that  they  should  render  a  verdict  for  the  plaintiff 
for  the  amount  of  the  note  and  interest,  less  the  two  checks  for 
$280  and  $70.  The  defendants  excepted  to  so  much  of  the  charge 
as  relates  to  the  Mooney  check :  the  plaintiff  did  not  except  to 
any  part  of  it  The  jury  rendered  a  verdict  for  the  plaintiff  for 
$712.44;  and,  from  the  judgment  entered  on  that  verdict,  the 
present  appeal  is  taken.    No  question  arose  upon  the  pleadings. 

O.  Clark,  for  appellants. 

Insisted  that  the  drawing  of  the  check  by  Mooney  in  fever  of 
Terpenny  operated  as  an  assignment  to  Terpenny  of  that  amount 
of  Mooney 's  funds  held  by  the  Bank,  and  cited  8  J.  C,  264; 
id.,  6;  6  Cow.,  484,  485;  8  Kent  Com.,  104,  note  a;  2  Story's 
R.,  502,  516,  517;  1  Barb.  R.,  454;  1  E.  D.  Smith,  273;  1  Hill, 
588-^85;  1  Ves.,  280,  882 ;  9  Cow.,  414. 

C.  A,  Peabody,  for  respondent. 

Contended  that  a  check  drawn  on  a  person  having  funds  of, 
or  being  indebted  to  the  drawer,  does  not,  alone,  transfer  them 
to  the  payee  of  the  check ;  and  cited  and  commented  on  5  Duer, 
674;  26  Penn.  R.,  85;  11  Paige,  612;  8  Comst,  98;  id.,  248; 
8  J.  C,  5. 

By  the  Court — ^Hoffman,  J.  The  only  question  presented 
to  the  Court  relates  to  the  check  of  $700,  drawn  by  Mooney  in 
favor  of  Terpenny  upon  the  Bank,  and  transferred  to  Peck.  Is 
this  check,  or  the  amount  expressed  in  it,  a  proper  set-off,  or 
counterclaim,  against  the  note  sued  upon  ? 
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The  case  of  Chapman  y.  •  White^  (2  Seld.,  412,)  seems  to  me  to 
cover  the  present  question  entirely.  It  involves  the  position  that 
the  Island  Cily  Bank  became  the  owner  of  the  fund  deposited 
by  Mooney,  and  the  latter  had  only  a  right  of  action  against  that 
Bank,  and  was  in  truth  its  creditor.  The  check  was  not  an  appro- 
priation of  a  specific  fund.  It  gaye  no  right  of  action,  as  against 
the  Bank,  without  acceptance ;  and  if  it  gave  no  right  of  action, 
it  eannot  constitute  a  right  of  set-ofi^  or  counterclaim. 

It  may  be  that,  when  the  Receiver  shall  wind  up  the  affairs  of 
the  Bank,  the  holder  of  Mooney's  check  may  claim  a  pro  rata 
dividend  of  what  the  Bank  0¥^d  Mooney,  and  the  proportion  of 
the  assets  coming  to  him.  It  is  impossible,  in  the  present  action, 
to  liquidate  accounts  so  as  to  ascertain  what  this  sum  would  be, 
and  thus  allow  an  of&et  to  that  sum. 

The  case  of  Dykers  y.  The  Leaiher  Manufaduring  Bank^  refer- 
red to  by  Justice  GrARDiNSB,  was  first  before  Assistant  Vice- 
chancellor  Hoffman,  in  December,  1841.  He  held  that  the 
drawing  of  a  check  upon  a  bank  was  not  a  specific  appropriation 
of  the  funds  of  the  borrower  to  the  payment  of  that  particular 
debt,  in  preference  to  holders  of  checks  subsequently  drawn. 
The  drawer,  therefore,  might  countermand  the  order  at  any  time 
before  his  draft  was  actually  paid  or  accepted  by  the  bank.  This 
ptopoeition  was  recognized  by  the  Chancellor.  (11  Paige,  617.) 
Without  acceptance,  or  some  act,  such  as  certifying  the  check  to 
be  good,  no  liability  is  created  between  the  Bank  and  the  holder 
of  the  chedr. 

The  line  of  reasoning  which  the  case  of  Chapman  y.  Whiie 
appears  to  warrant,  might  seem  to  extend  to  the  cases  of  the 
other  checks  given  by  Terpenny,  which  were  allowed  to  be 
deducted  by  the  learned  Judge  below.  But  the  distinction  is 
this:  The  Bank  had,  in  discounting  the  note,  expressly  appro- 
priated its  avails  to  the  demand  of  the  party  on  whose  account  it 
was  discounted.  It  was  a  fund  specially  set  apart  Terpenny 
had  not  withdrawn  the  whole  of  this  sum  by  the  amount  of  the 
check  for  $280.    He  gave  Peck  this  particular  sum  by  his  check. 

So  as  to  the  dividend  of  $70,  the  Bank  had  declared  the  right 
of  Terpenny  to  this  specific  amount,  as  a  specific  fund.  Ter^ 
penny,  therefore,  had  a  right  to  say  that  the  Bank  held  so  much 
money  on  these  two  accounts  particularly  belonging  to  him,  and 
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applicable  to  the  leduction  of  the  note  for  which  he  was  priaci- 
pally  liable. 

Had  Terpenny  drawn  oat  these  two  funds  and  then  redepo- 
sited  them  in  one  sum,  the  oase  would  have  been  difEerentb  Tha 
judgment  must  be  affirmed,  with  costs. 

Judgment  affirmed. ' 


Erastus  D.  Thayer  v.  James  C.  Willbt,  Sheriff. 

1.  In  an  action  against  a  Sheriff  to  recover  the  possession  of  personal  property 
which  Uie  latter  has  seized  under  an  attachment  issued  in  an  action  on  con- 
tract, pursuant  to  the  Code,  against  the  plaintiff's  vendor ;  the  Sheriff  tdbj 
allege  in  his  answer  and  show  by  way  of  defense  that  the  tntnsJer  to  the 
plaintiff  was  made  with  intent  to  defraud  the  creditors  of  his  said  Teador, 
having  first  shown  the  existence  of  a  debt  by  such  vendor  to  the  plaintiff* 
in  such  attachment,  and  that  Uie  attachment  was  duly  and  regulariy  issued 
and  executed. 

(Before  Hoffman,  Pierrkpont  and  Mokcrief,  J.  J.) 
Heard,  October  28;  decided,  November  12,  1859. 

Tms  action  comes  before  the  Court  on  a  question  of  law 
arising  at  the  trial,  and  there  ordered  to  be  first  heard  at  General 
Term.  It  was  tried  before  Mr.  Justice  Slosson  and  a  jury  on 
the  2l8t  of  May,  1859. 

The  action  is  brought  to  recoyer  the  possession  of  goods  and 
chattels  which  the  complaint  describes,  and  alleges  the  defendant 
wrongfully  took  and  wrongfully  detains,  and  are  of  the  yalue  of 
$2,000. 

The  answer  of  the  defendant  puts  at  issue  these  allegations, 
and  then  states  as  a  separate  defense  that  on  the  26th  of  June, 

>  Aa  to  the  main  point  diicnised,  eee  6  Dner.  440, 48S,  4M,  and  19  N.  T.  R.,  4W.  As  to  tlia 
Cliarge  in  respect  to  the  two  checks  of  $980  and  $70;  it  may  be  suggested  that  the  pUiitiff 
did  not  appeal ;  and  therefore  the  appeal  taken  did  not  Involre  the  question  of  Itsaocnracy. 
But  if  the  ReoelTsr  stood  tn  no  better  sitnation  in  this  respect  than  the  insolTeBt  BaaH 
would  if  plaintiir  (3  R.  8.,  464,  [$4^]  ^.  [H9d-1^]  id.,  41,  [|7]  47,  [f  W]  6  Paige  SO,  t  id., 
681, 9  Cow.,  409,  SI  N.  T.  R.,  160,)  it  is  difficult  to  see  why  Terpenny,  whose  moneys  the 
Bank  held  and  to  whom  the  moneys  were  due  at  the  time  the  Bank  became  insolvent  to  tbt 
extent  of  the  $880  and  $70,  had  npt  a  clear  right  of  set-oiT,  and  If  he  availed  himself  of  thai 
right  as  he  did  on  the  trial,  it  would  necessarily  avail  to  the  'same  extent  in  Ihvor  of  th« 
Other  defendant,  an  accommodation  maker  of  the  note  in  suit. 
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1857,  one  Maaon  A.  Perkins  owed  Joseph  and  WiUiam  Rosen- 
thal $813.62  on  contract;  that  they  on  that  day  sued  Perkins  in 
the  Sapreme  Court  to  obtain  a  judgment  therefor;  issued  to 
defetulant  th^i  being  Sheriff,  &c.,  a  summons  In  that  action  to  be 
serred,  and  obtained  duly  firom  a  Judge  of  the  Supreme  Court 
a  warrant  of  attachment  against  the  property  of  Maaon  and  deli« 
yered  it  to  the  defendant  to  execute ;  that  such  warrant  specified 
IB  the  grounds  for  issuing  it  '^that  said  Maaon  kept  himself  con- 
cealed within  the  State  of  New  York  with  intent  to  defraud  his 
creditors  and  to  avoid  the  service  of  a  summons ;"  that  defendant 
as  SBch  Sheriff  seized  the  goods  in  question  under  and  by  virtue 
of  said  attachment;  and  avers  that  when  so  seized  they  were 
"the  property  of  the  said  Mason  A.  Perkins,  or  that  he  had  a 
kviable  interest  therein,  or  that  said  goods  and  chattels  were 
liable  to  be  levied  upon  and  taken  under  and  by  virtue  of  said 
attachment''  That  the  plaintiff,  on  the  goods  being  so  attached 
and  taken,  claimed  an  immediate  delivery  thereof  to  himself  and 
obtained  it,  as  provided  by  chapter  2,  of  title  7,  of  part  2,  of  the 
Code,  and  it  prayed  a  return  and  redelivery  of  the  goods  to  the 
defendant,  and  damages  for  the  detention  thereof. 

At  the  trial,  the  plaintiff  read  in  evidence  a  bill  of  sale  of  the 
goods  from  Mason  A.  Perkins  to  himself,  dated  June  12,  1857 ; 
and  gave  evidence  tending  to  show  that  the  sale  and  transfer 
were  made  yi  payment  of  a  preexisting  debt ;  that  possession  waa 
taken  on  the  execution  of  the  bill  of  sale;  that  the  defendant 
took  them  from  plaintiff's  possession  on  the  26th  of  June,  1857, 
and  detained  them  until  they  were  redelivered  to  the  plaintiff 
by  the  Coroner,  by  virtue  of  proceedings  had  in  this  action  under 
the  Code,  and  that  they  were  worth  $1,000,  and  rested. 

The  defendant  then  offered  to  prove  the  facts  stated  in  his 
answer,  in  respect  to  Perkins'  owing  the  Rosenthals,  and  the  com-* 
mencing  of  a  suit  by  them  against  Perkins  therefor,  the  issuing 
of  the  attachment  and  the  regularity  of  the  proceedings  in 
respect  thereto,  that  the  defendant  took  the  goods  by  virtue  of 
aaid  attachment,  and  further  that  said  bill  of  sale  was  fraudulent 
and  void  as  against  Perkins'  creditors,  and  especially  the  Bosen« 
thals,  as  being  made  with  intent  to  hinder,  delay  and  defraud 
them  of  their  lawful  suits,  damages,  d^bts  and  demands,  and 
that  the  plaintiff  in  this  action  had  notice  of  such  alleged  intent. 
Bosw.— Vol.  V.  44 
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The  plaintiff  objected  to  this  evidence  on  the  ground  that  the 
Bosenthals  were  not  judgment  creditors  of  Perkins,  but  weie 
only  simple  contract  creditors,  and  as  such  could  not  attack  the 
validity  of  the  bill  of  sale ;  and  that  the  defendant  was  not  in  a 
position,  by  reason  of  his  holding  said  attachment  and  having 
taken  the  goods  ander  it,  to  attack  the  bill  of  sale  or  question 
the  plaintiff's  title  imder  it. 

The  Judge  sustained  the  objection  and  excluded  the  evidence, 
,  and  the  defendant  excepted. 

The  jury  thereupon  found  a  verdict  for  the  plaintiff  and 
assessed  the  value  of  the  property  at  $1,000 ;  damages  for  its 
detention  being  waived. 

The  Court  then  ordered  the  exception  so  taken  to  be  first 
heard  at  the  General  Term,  and  the  entry  of  judgment  in  the 
meantime  to  be  suspended. 

TTm.  Curtis  Noyea  and  A.  J.  Vanderpool,  for  defendant 

I.  The  decision  in  Hail  v.  Stryker,  (2  Dist,  G.  T.,  opinion  by 
Justice  Brown,)  was  cited  and  act^  upon  at  the  trial,  and  is  a 
direct  authority  against  the  right  to  attach.' 

We  submit  that  this  case  ought  not  to  be  followed,  nor  in  any 
wise  sanctioned.  It  is  opposed  to  all  prior  decisions  upon  the 
point,  and  overlooks  the  principles  and  policy  of  the  attachment 
fltatutea  It  renders  the  remedy  by  attachment  of  comparatively 
little  benefit  to  the  creditor. 

II.  By  section  227  of  the  Code,  an  attachment  may  be  issued: 

1.  Against  a  foreign  corporation. 

2.  Against  a  non-resident 

8.  Against  an  absconding  or  concealed  debtor. 

4.  Against  a  defendant,  who  is  about  to  remove  his  property 
from  the  State. 

6.  When  he  has  assigned,  or  disposed  of,  or  secreted,  or 

6.  When  about  to  assign,  or  dispose  of,  or  secrete  his  property 
with  intent  to  defraud  his  creditors. 

It  issues  against  the  two  classes,  one  who  have  a  facility  (by 
reason  of  their  non-residence),  the  other,  who  have  shown  the 
disposition  to  evade  the  payment  of  their  debts,  and  against 

1  Since  reported, »  Barb.,  lOS. 
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whom  the  ordmary  legal  ^remedies,  with  the  delays  incident 
thereto,  would  probably  be  unavailing.  The  ground  of  the  writ 
has  no  effect  upon  its  form,  or  the  proceedings  and  duties  and 
lights  of  the  officer  under  it  Its  object  is  to  give  the  creditor  a 
hoi,  or,  as  it  is  by  the  same  section  declared  to  be,  "a  security 
for  the  satisfaction  of  such  judgment  as  the  plaintiff  may 
reoover."  The  creditor  cannot  avail  himself  of  this  lien  by  hav- 
ing the  property  sold  and  applied  in  payment  of  his  debt,  until 
he  has  pursued  his  action  to  judgment  and  execution.  His  lien 
enables  him  to  and  protects  him  in  retaining  his  debtor's  property 
within  the  jurisdiction  of  the  Court.  {Storm  v.  WaddeUj  2  Sand. 
Ch.  R,  494;  Peck  v.  Jenness,  7  How.  U.  S.  R,  612.) 

HL  The  effect  of  sections  281  and  232  is  to  give  the  officer 
die  same  authority  to  take  the  defendant's  property,  and  hold  it 
88  a  secxmtj  pendente  lite,  as  he  has  under  an  execution,  to  take 
and  sell.  It  may  be  levied  upon  any  property  which  the  law 
will  allow  the  creditor  to  reach  by  levy  under  execution,  or  pro- 
ceedings supplemental  thereto.  {McKay  v.  Bdrrower,  27  Barb., 
463,  469.) 

The  statute  gives  the  creditor,  by  virtue  of  the  levy  under  the 
attachment,  a  provisional  lien  upon  the  specific  property  of  his 
debtor,  to  the  extent  of  the  judgment  he  may  subsequently  re- 
cover. It  is  authorized  to  be  fastened  upon  the  property  in  invir 
torn,  before  the  demand  is  established  by  judgment.  When  sold 
under  execution,  the  title  relates  to  the  time  of  the  levy  under 
&e  attachment  {Coffin  v.  Bay,  1  Mete.,  212.)  There  is  no  differ- 
ence between  the  lien  acquired  on  a  levy  under  an  attachment 
and  under  an  execution.  ( Van  Loan  v.  Kliney  10  Johns.,  129- 
181;  American  Exchange  Bank  v.  Morris  Canal  Banking  Co., 
6  Hill,  362-366;  Orosvenor  v.  Oold,  9  Mass.,  209,  210;  Drake 
on  Attachment,  §§  221, 226, 233 ;  Martin  v.  JDryden,  1  Gilm.,  188.) 

IV.  It  is  said,  however,  that  "  the  attachment  only  directs  a 
levy  upon  the  property  of  the  debtor."  Is  not  the  command  of 
the  attachment  to  the  Sheriff  the  same  in  substance  in  an  attach- 
ment as  in  an  execution  ?  But  property  transferred  in  fraud  of 
the  rights  of  creditors,  although  valid  as  to  the  debtor,  remains, 
80  fer  as  the  creditor  defrauded  is  concerned,  the  property  of  the 
debtor,  as  to  him  the  transfer  is  void,  and  as  if  the  possession 
had  remained  unchanged.    The  command  of  the  two  kinds  of 
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prooefis  being  the  same,  the  authority  to  take  is  also  the  aame^ 
except  where  the  statute  has  provided  otherwise.  {PraU  t, 
WheeleTy  6  Gray,  520;  Handy  y.  DMnn,  12  Johns.  R,  220.) 

This  is  a  remedial  statute,  and  is  to  be  construed  liberally. 
(Roberts  on  Fraud.    Cony.,  642.) 

y.  There  are  occasionally  general  expressions  used  by  the 
judges,  to  the  efifeot  that  in  order  to  enable  the  creditor  to  attack 
die  firandulent  conveyance,  he  must  have  first  established  his  debt 
by  a  judgment  and  execution.  But  in  none  of  these  cases  has 
the  creditor  claimed  under  an  attachment,  or  any  process  by 
which  the  property  of  the  debtor  is  made  immediately  or  ulti* 
mately  liable  to  be  appropriated  in  satis&ction  of  the  debt  They 
claimed,  not  as  creditors  who  had  pursued  their  legal  remedies, 
and  had  the  property  placed  in  custodia  legisj  acquiring  a  lien,  but 
merely  as  creditors  at  large,  as  in  Andrews  v.  Durant,  (18  N.  T. 
R.,  496,)  and  Beubena  v.  Jod^  (8  Kern.,  488,)  or  were  like  the 
cases  of  Frubey  v.  Thayer^  (26  Wend.,  896,)  and  Hastings  v.  Bdr 
knapj  (1  Denio,  190,)  in  which  a  landlord  proceeded,  not  as  a 
creditor,  but  with  a  distress  warrant  under  a  special  statute.  His 
rights  as  a  creditor  are  entirely  distinct.  (See  Mr.  Nash's  points, 
submitted  herewith.) 

YL  The  Courts  of  this  State  have  uniformly  held,  that  the 
officer  could,  under  an  attachment  issued,  pursuant  to  the  statute 
relative  to  absconding  and  fraudulent  debtors,  attach  and  seize 
property  in  the  hands  of  a  fraudulent  vendee,  and  maintain  his 
lien  upon  it  until  judgment  and  execution.  {Noble  v.  Holmes^  6 
Hill,  194;  Van  JEUen  v.  Hurst,  6  id.,  311 ;  Hahey  v.  Christie,  21 
Wend.,  9 ;  C^oss  v.  Phelps,  16  Barb.,  602 ;  Miller  v.  Brinkerhoff, 
4  Denio,  118 ;  Van  Kirk  v.  Wilds,  11  Barb.,  620;  Clute  v.  FiuA, 
25  id.,  428;  BaiehelUrr  v.  Schuyler,  3  Hill,  886;  FaJcaner  v.  Free- 
Tnan,  4  Sand.  Ch.  R.,  666;  Handy  v.  Dobbin,  12  Johns,  R.,  220; 
WUson  V.  Forsyth,  24  Barb.,  119.) 

There  is  no  difference  between  the  rights  of  the  officer,  whether 
acting  under  an  attachment  issued  pursuant  to  the  Code,  or  under 
the  statutes  previously  in  force.  The  provisions  of  the  different 
statutes  are  substantially  alike  in  this  respect 

Vn.  The  decisions  of  the  Courts  of  sister  States,  where  the 
attachment  is  resorted  to  as  one  of  the  modes  of  legal  proceed- 
ing to  enforce  the  payment  of  debts,  distinctly  declare  the  right 
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of  the  officer  to  seize  the  property  in  tlie  pofisession  of  the  fraud- 
ulent vendee.  {Damon  v.  Bryant^  2  Pick.,  411 ;  Pratt  v.  Wheeler^ 
6 Gray,  520;  Oioen  v.  Ditan,  17  Conn.,  492;  Angier  v.  Ash^  6 
Poster,  99;  Habey  v.  WkUney,  4  Mason,  206,  211;  Warner  y. 
Nartffn,  20  How.  U.  S.  R,  448;  Ihppan  v.  Svans,  11  N  H.  R, 
811.) 

Tin.  Upon  principle,  as  well  as  upon  autliOrity,  an  attaching 
creditor  can  compel  an  officer  to  levy  upon  property  in  the  pos- 
session  of  a  party  other  than  the  debtor,  where  such  parly  claims 
tmder  a  ti^nsfer  from  the  debtor  which  is  fraudulent  and  void  as 
against  his  creditors.  The  statute  relative  to  fraudulent  convey* 
ances  does  not  say  that  the  transfer  shall  be  void  only  against 
judgment  creditors;  on  the  contrary,  the  transfers  are  void  as  to 
aU  creditors  who  signify  their  election  to  treat  them  as  void,  by 
adopting  the  process  which  the  law  provides,  to  enable  bim  to 
avidl  himself  of  the  properly  thus  fruudulently  transferred,  so  as 
to  have  it  immediately  or  ultimately  applied  to  the  satisfaction 
of  his  debt  This  is  the  class  of  persons  referred  to  in  the  sta^ 
tate  as  creditors.  Our  law,  beside  the  judgment  and  final  ezecu- 
tioD,  has  provided  the  attachment  process,  whereby  the  creditor 
does  not  avoid  the  transfer  immediately,  but  he  can  acquire  the 
right,  in  certain  cases  provided  by  law,  to  have  the  property 
placed  in  custodia  legia  pending  the  action.  {Jackson  v.  Myers^  18 
John.  R,  425 ;  Otjoen  v.  Dkxxm,  17  Conn.,  492;  Hahey  v.  Whi^ 
fi«y,  4  Mason,  206-211 ;  2  R  S.,  186;  Glappy.  Leatherbee^  18 
Pick.,  181.) 

1.  The  statute  which  requires  the  Sheriff  to  retain  the  pro* 
perty  seized  under  an  attachment  where  a  claim  is  interposed, 
and  an  indemnity  given  against  the  claim,  is  an  affirmance  of  this 
view.  The  Sheriff  can  retain  the  property,  notwithstanding  the 
daim,  even  where  no  indemnity  is  given.  {Chamberlain  v.  BeUer^ 
Ct  App.,  notes  of  decisions ;  BacheUor  v.  Schuyler,  8  Hill,  886 ; 
People  y.  Schuyler,  4  Comst,  173.) 

2.  We  are  further  sustained  by  the  fiict,  that  one  ground  for 
granting  the  attachment  is,  that  the  debtor  has  fraudulently  trans- 
ferred his  property. 

S.  K  the  right  to  attach  does  not  exist  where  the  debtor  has 
made  a  fraudulent  transfer,  then  the  debtor  has  only  to  vest  the 
legal  title  to  his  properly  in  another  by  the  most  fraudulent  con- 
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trivonce  known,  and  betake  himself  beyond  the  jarisdiction  of 
the  Courts  and  the  property  will  be  fully  protected. 

4.  Where  the  summons  is  not  personally  served  on  the  debtor, 
the  judgment  recovered  by  publication  only  allows  the  property 
attached  to  be  applied  on  the  judgment  {Thomas  v.  Merchanttf 
Baiik,  9  Paige,  216,  218;  Chreyy.  (hmeUus,  1  Barb.  Ch.  B.,  671; 
a>cAmnv.i^\i^  1  Sand.  Ch.B.,  142;  Martin  Y.I>ryden,l(^am^ 
188.) 

IX.  It  is  true  that  a  Court  of  Chancery  will  not  ordinarily 
lend  its  aid  to  a  creditor,  to  obtain  satisfaction  of  his  debts  out 
of  property  not  liable  to  be  levied  on  by  execution,  unless  he 
show  an  execution  on  his  judgment  returned  unsatisfied.  This 
has  been  the  rule  in  England,  where  the  remedy  by  attachment 
has  not  until  very  recently  existed  The  only  attachment  process 
which  has  existed  there,  has  been  that  issued  under  the  custom 
of  London,  the  object  of  which  was  to  procure  the  defendant/s 
appearance,  and  when  he  did  appear,  and  put  in  special  bail,  the 
attachment  had  served  its  purpose,  and  was  of  no  further  use. 
Here,  however,  we  are  acting  under  a  power  conferred  upon  a 
creditor  by  statute,  who  is  pursuing  his  rights  in  a  Court  of  law. 
We  seek  the  benefit  of  a  specific  lien.  But  the  Court  of  Chan- 
cery, on  a  bill  filed  to  remove  a  fraudulent  obstruction,  always, 
where  the  attachment  process  has  existed,  recognized  the  lien 
acquired  by  an  attaching  creditor  on  the  property  fraudulently 
transferred,  and  the  lien  of  the  judgment,  when  recovered,  related 
back  to  the  time  of  levying  the  attachment  Wherever  the 
law  gives  a  lien,  the  party  can  go  into  chancery  whenever  neces- 
sary to  obtain  the  benefit  of  it  {Wilscm  v.  Forsyth^  24  Barb., 
119 ;  FcOooner  v.  Freeman,  4  Sand.  Ch.  R,  565 ;  ScM  v.  McMOkn, 
1  Littdl,  802;  McElvmn  y.WiUis,  9  Wend.,  648;  Tappan  v. 
Evans,  11  N.  H.  R.,  811 ;  Kittridge  v.  Warren,  14  id.,  509 ;  Hvnt 
V.  FiM,  1  Stock.,  36;  ^me  v.  Anderson,  6  Foster,  506;  Drake 
on  Attachment,  225,  2d  ed.) 

X.  The  necessity  which  is  referred  to  by  the  Court,  in  the 
opinion  in  HaU  v.  Stryker,  of  producing  the  judgment,  where  the 
officer  justifies  a  levy  under  execution,  against  the  claim  of  a 
third  person,  is  to  show,  first,  that  he  is  a  creditor,  and,  second, 
that  he  has  valid  process.  This  necessity  of  establishing  both 
of  these  grounds  in  the  case  of  an  attachment  is  conceded,  and 
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were  offered  to  be  pioyen  on  the  trial  in  the  only  mode  in  which 
it  can  be  done. 

XL  The  argument  drawn  from  the  inconvenienoe  of  having 
two  isBues  upon  the  record,  Ist,  as  to  whether  the  party  is  a  cre- 
ditor; and,  2d,  as  to  the  firaud,  is  not  entitled  to  anj  weight  It 
is  not  nnnsual  to  haye  a  doable  issue,  so  to  speak.  Suppose 
goods  which  have  been  fraudulentl j  purchased  are  afterwards 
bxmd  in  the  possession  of  a  third  person  who  claims  as  a  boria 
fide  purchaser.  Two  questions  must  be  tried,  1st,  original  fraud, 
ud  yet  the  original  yendee  is  not  before  the  Court;  and,  2d,  as 
to  lima  fides  and  want  of  notice  in  the  second  purchaser.  If 
hardships,  they  must  be  endured,  in  order  to  promote  the  admin- 
istration  of  justice.  {Hunt  y.  Fidd,  1  Stock.,  86,  89.) 

The  exception  should  be  sustained,  and  a  new  trial  granted. 

EJkKF.  Brawn,  for  plaintiff 

L  No  foundation  was  laid  for  proving  the  attachment  and  pre- 
liminary proceedings. 

The  plaintiff  had  shown  a  bill  of  sale  to  him  of  the  property, 
prior  to  the  attachment,  payment  of  the  consideration  of  the  sale, 
and  actual  possession  taken,  leaving  no  dOubt  that  the  transac- 
tion was  valid  betw  'lie  parties ;  that  plaintiff's  title  was  good 
as  against  Perkins. 

n.  The  plaintifib  in  the  attachment  suit  have  not  recovered 
judgment  against  Perkins,  and  never  may ;  and  if  the  doctrine, 
as  contended  for  by  the  defendant's  counsel,  be  the  law,  the 
Sheriff  (should  the  Bosenthals  &il  eventually  to  obtain  judgment) 
might  keep  the  property  of  the  plaintiff,  which  he  has  attached, 
without  accountabiKty  to  any  one. 

In  the  first  place,  Perkins  could  not  recover  either  of  him  or 
the  Bosenthals,  for  the  plain  reason  that  long  before  the  Sheriff 
attached  the  property,  he  had  sold  the  same  to  Thayer,  and 
received  the  full  purchase  price^  and  delivered  possession  thereof 

Again,  the  Bosenthals  could  not  recover  of  the  Sheriff  after 
fiuhag  iA  their  suit  agaiust  Perkins ;  because,  ^r5^  they  would 
have  no  debt  or  judgment  to  be  satisfied,  or  on  which  it  could 
apply,  and  wouJd  not  be  accountable  over  either  to  Perkins  or 
Thayer.  And,  lastly^  if  Thayer  should  sue  the  Sheriff  for  the 
property  a  second  time,  after  failing  to  recover  in  this  action,  the 
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Sheiiif  might  sucoeaafolly  plead  the  determination  of  this  action 
for  the  same  property  in  bar  of  any  recovery  on  a  seoond  saitb 
{Bhrrdnjory  v.  Ckmner^  8  Oomat,  611.) 

In  sach  case  the  Sheriff  would  h<dd  the  property  as  a  kind  of 
godsend,  illustrating  very  clearly  the  unsoundness  of  the  doctrine 
contended  for  by  the  defendant's  counsel  and  claimed  to  be 
law. 

•in.  In  point  of  fsust,  no  evidence  was  excluded  that  could  bj 
any  possibility  have  varied  the  plaintiff's  case,  or  his  right  to 
recover,  unless  the  defendant  had  also  controverted  some  of  the 
&cts  established  by  the  plaintiff. 

No  evidence  being  given,  or  offered  to  be  given,  to  disprove 
the  case  so  made  by  the  plaintiff,  the  evidence  offered  was  wholly 
immaterial 

lY.  But  the  main  ground  relied  upon,  is,  that  the  defendant| 
without  first  showing  a  judgment,  was  not  in  a  situation  to  attack 
the  sale  of  Perkins  to  plaintiff,  after  he  had  shown  a  title  good  as 
against  Perkins.  (See  the  following  authorities:  Jadcaon  v. 
Codwdl,  1  Cow.  R,  622;  Parjfer  v.  Wdbrod,  16  Wend.,  514; 
High  V.  Wilatm,  2  John.  B.,  46;  FrUhey  v.  Thayer,  25  Wend. 
R,  896;  Cow.  Tr.,  vol  2,  p.  287,  and  cases  there  cited ;  Orippin 
V.  Hudson,  8  Kern.,  161 ;  McElwain  v.  Willis,  9  Wend.,  548 ; 
Cow.  &  Hill's  Notes,  789,  1079-1082.) 

The  cases  above  cited  all  hold  that  the  defendant^  to  justify, 
must  have  a  judgment  before  he  will  be  allowed  to  attack  a  sale, 
good  as  against  the  vendor,  but  claimed  to  be  fraudulent  as  to 
creditors. 

The  rule  in  equity  has  been  uniform,  that  before  a  convey- 
ance, good  as  between  the  parties,  can  be  assailed  by  creditors, 
the  party  assailing  must  be  a  judgment  creditor.  {Orippin  v. 
Hudson,  supra,) 

There  is  not  a  case  to  be  found  under  our  attachment  laws, 
where  the  question  involved  in  this  case  has  been  distinctly  pre> 
sented  and  decided. 

The  case  of  Van  Mtm  v.  Hurst,  (6  Hill,  811,)  arose  on  demur- 
rer to  a  plea  of  justification  of  the  taking  of  property  under  an 
attachment  from  a  Justices'  Court  The  plea  w;is  held  to  be  bad 
on  two  grounds:  First,  because  it  did  not  allege  that  the  defend 
ant  in  the  attachment  was  a  non-resident  of  the  county;  and, 
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HOQ/ndbfj  because  it  did  not  allege  that  the  plaintiff  in  the  attach- 
ment was  a  creditor  of  the  defendant. 

Justice  Bbonson,  who  delivered  the  opinion  of  the  Court, 
says,  that  "  to  attack  the  sale  on  the  ground  that,  although  it  may 
be  good  as  between  the  parties  to  it,  it  was  fraudulent  and  void 
IS  against  creditors,  the  party  must  show  a  judgment  as  well  as 
an  execution." 

The  decision  of  that  point  was  all  that  was  necessary  to  be 
decided  in  that  action  to  show  that  the  plaintiff  was  entitled  to 
judgment  on  the  demurrer. 

It  is  true  that  Judge  Brokson  adds,  {obiter,)  that  when  the 
piooeeding  is  by  attachment,  '*  they  must  show  that  the  Justice 
had  jurisdiction,  and  that  the  process  was  regularly  issued ;"  but 
as  the  remark  was  unnecessary  to  the  decision  of  the  question, 
it  is  not  an  authority  to  show  that  a  simple  contract  creditor, 
without  a  judgment,  could  attack  the  titie  of  the  vendee  of  pro- 
perty, having  a  title  good  as  against  the  vendor,  but  claimed  to 
be  fraudulent  as  against  creditors. 

The  rule  at  most  is  a  rule  of  protection  in  behalf  of  officers  in 
making  their  defense;  but  when  they  bring  suit  for  the  recovery 
of  property  attached,  they  are  bound  to  show  a  valid  judgment 
and  vdid  process.  {Earl  v.  Campj  16  Wend.,  562.) 

The  case  of  Nobk  Jk  Eastman  v.  Holmes,  (5  Hill,  194,)  does 
not  decide  that  a  simple  contract  creditor,  or  one  claiming  to  be 
SQch,  can  attack  the  sale  of  property  by  his  debtor,  good  as 
against  him,  but  is  an  authority  for  the  plaintiff. 

If  a  creditor  wishes  to  impeach  the  sale  of  his  debtor^s  real 
estate,  on  the  ground  of  its  being  fraudulent  as  against  creditors, 
he  may  sell  the  land  on  execution,  and  after  obtaining  a  deed, 
bring  gectment  for  the  land,  and  thus  raise  the  question  of  fraud ; 
or  he  may  file  a  bill  against  the  debtor  and  his  fraudulent  grantee, 
and  try  ike  question  of  fraud  in  that  way ;  but  in  either  case  he 
must  first  obtain  a  judgment.  Cases  of  the  latter  kind  have  been 
of  firequent  occurrence ;  but  it  is  believed  that  no  case  can  be 
found  where  a  plaintiff  in  an  attachment  suit  was  ever  allowed 
to  sustain  a  bill  to  set  aside  a  conveyance  good  as  against  the 
grantor  or  vendor,  before  he  had  obtained  a  judgment. 

If  .the  Sheriff  can  try  the  question  of  fraud  against  creditors 
in  this  suit,  without  first  showing  a  judgment,  such  a  biU  might 
Bo«w.— Vol.  V.  46 
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have  been  filed  bj  the  attaehing  ciediloTs  before  judgmenti  and 
the  fact  that  no  other  than  an  altematiye  decree  could  be  made 
in  such  suit,  proves  the  soundness  of  the  rule  established  by  ihe 
Courts,  that  judgment  creditors  only  can  attack  a  sale  alle^^to 
be  fraudulent  as  against  creditors. 

The  fact  that  such  a  contingency  might  arise^  shows  the  neces- 
sity of  the  rule  adopted  by  the  Court  in  this  case.  (28  Wend^ 
480 ;  Brmkerhoff  v.  Brown,  4  John.  Ch.  R,  671 ;  Olarkaan  v. 
Depeyster,  8  Paige,  820;  Ouyler  v.  Mordand,  6  id,  278 ;  Beck  v. 
Burdet,  lid.,  S05.) 

The  last  four  cases  cited  above  were  creditors'  bills  filed  after 
judgment. 

It  is  held,  however,  in  McElwain  v.  WOUa,  (9  Wend.,  548,) 
that  where  the  bill  is  filed  to  remove  a  fhiudulent  obstruction,  it 
must  show  that  the  property  is  leviable  at  law  on  execution. 

There  must  always  be  a  judgment  as  the  foundation  of  such  a 
suit;,  but  even  a  judgment  and  execution,  returned  unsatisfied^ 
xendiered  in  another  State,  or  in  the  United  States'  Court,  will 
»ot  authorize  the  filing  of  a  bill.  {TariaU  v.  Origgs,  8  Paige,  207.) 

Where  proceeding  is  by  attachment  to  obtain  judgment,  a 
creditor's  bill  will  not  lie  even  after  judgment  obtained.  {Tho- 
mas V.  The  MerckarUs^  Bank,  9  Paige,  216 ;  Corey  v.  OormUus,  1 
Barb.  Ch.  B.,  671.) 

We  submit  to  the  Court  that  the  exceptions  of  the  defendant 
should  be  overruled,,  andi  a  new  trial  denied. 

PiERREPONT,  J.  This  casc  presents  the  single  question  whether 
a  Sheriff,  acting  under  a  warrant  of  attachment,  regularly  issued 
in  an  action,,  pursuant  to  the  provisions  of  the  Code,  and  who 
has  attached  property  in  the  possession  of  a  vendee,  claiming 
title  under  a  bill  of  sale  from  the  debtor,,  can  show  in  defense  of 
a  suit  against  him  by  such  vendee^,  to  recover  the  property,  that 
the  alleged  sale  Was  fraudulent  as  against  (^editors. 

By  section  227  of  the  Code,  an  attachment  may  be  issued  r 

1.  Against  a  foreign  corporation. 

2.  Against  a  non-resident. 

8.  Against  an  absconding  or  concealed  debtor. 
4l  Against  a  djefendant  wha  is  about  to  remove  his  property 
from  the  Slate;. 
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5.  When  he  haa  aasigned,  or  disposed  of,  or  secreted,  or, 

6.  When  about  to  assign,  or  dispose  of,  or  secrete  his  property, 
irith  intent  to  defraud  his  creditors. 

The  warrant  may  issue  when,  by  aflSdavit,  it  shall  appear  that 
a  cause  of  action  exists  against  the  defendant,  and  the  grounds 
and  amount  of  the  claim  are  specified,  &c  (Code,  §  229.) 

Before  issuing  the  warrant,  an  undertaking  with  sufficient 
Borety  is  required.  (§  280.)  And  the  warrant  shall  be  directed 
to  the  Sheriff,  and  shall  require  him  to  attach  and  safely  keep 
such  property  of  the  defendant  as  may  be  sufficient  to  satisfy  the 
plamtiff's  demand,  including  costs  and  expenses.  (§  231.)  And 
the  Sheriff  is  required  "  to  keep  Ae  property  seized  by  him  toanswer 
ang  judgment  which  may  be  obtained  in  such  actwnJ'^  (§  282.) 

If  the  writ  under  which  the  Sheriff  took  this  property  had 
been  an  execution  instead  of  a  warrant  of  attachment,  he  could 
bav6  given  evidence  that  the  sale  to  the  vendee,  Thayer,  was 
fraudulent  and  void  as  against  the  creditors  of  Perkins.  This 
proposition  is  too  fiimiliar  to  require  any  reference  to  authori- 
ties. 

An  exeeution  is  directed  againt  the  property  of  the  defendant 
The  same  is  true  of  the  warrant  of  attachment.  But  it  is  urged 
that  an  execution  is  founded  upon  a  judgment,  by  which  the 
relation  of  debtor  and  creditor  is  established,  while  the  warrant 
of  attachment  resto  upon  an  alleged  claim,  supported  only  by 
ex  park  affidavits  sufficient  to  obtain  the  warrant,  i^nd  to  make  a 
prima  Jade  case  which  a  trial  may  disprove. 

Now,  what  did  the  Legislature  intend  by  these  provisions  of 
the  Code? 

When  this  statute  was  passed,  the  law  relating  to  sales  and 
tranafeiB  of  property,  with  intent  to  defraud  creditors,  had  long 
been  in  icnoe,  and  all  such  sales  were  void.  The  Sheriff  who  had 
seized  property  under  hJL  Jo.,  might,  in  an  action  against  him  by 
the  vendee  of  the  defendant,  show  that  the  title  of  such  vendee 
was  fraudulent  as  against  creditors. 

This  being  the  well  settled  and  long  established  law,  the  Legis- 
lature enacts,  that  when  a  defendant  "  has  assigned  or  disposed 
of  his  property  with  intent  to  defraud  his  creditors,"  an  attach- 
ment (on  proper  application)  may  issue,  and  the  defendant's  pro- 
perty be  held  by  the  Sheriff  to  answer  any  judgment  which  may 
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be  obtained  in  the  action.  Did  the  Legislature  intend  to  say  that 
a  fraudulent  assignment  of  a  man's  property  should  be  a  ground  for 
an  attachment,  and  yet  that  the  fraudulent  assignee  could  forthwith 
take  such  property  from  the  Sheriff  or  sue  him  in  trespass,  and 
the  Sheriff  have  no  right  to  set  up  the  fraud  in  defense  of  his 
lien  and  his  right  to  hold  the  goods  7 

A  owns  a  store  of  goods  of  great  value;  just  before  8  o'clock 
he  goes  to  B  and  borrows  $20,000,  and  gives  his  check  payable 
the  next  day.  On  the  following  morning  A  transfers  his  entire 
stock  of  goods  to  his  son  by  bill  of  sale,  duly  executed,  for  the 
consideration  of  one  dollar  and  love  and  affection.  The  son 
takes  possession,  and  the  father  retires,  and  refuses  to  pay  his 
check.  B  obtains  a  warrant  of  attachment  on  the  ground  that 
A  has  disposed  of  his  property  with  intent  to  defraud  his  credi- 
tors. The  Sheriff  seizes  the  goods  in  possession  of  the  son,  who 
thereupon  sues  the  Sheriff  for  the  value  of  the  goods ;  proves 
the  bill  of  sale  and  possession.  The  Sheriff  offers  to  show  the 
sale  fraudulent,  but  is  met  with  the  objection  that  the  transfer  as 
between  the  father  and  son  is  good,  and  that  B  is  not  a  *^  judg- 
ment crediior,^^  and  hence  no  evidence  of  fraud  in  the  sale  can  be 
admitted.  In  my  judgment,  the  intention  of  this  statute  is  dear. 
Its  plain  meaning  is  that  a  creditor,  whether  by  judgment  or 
otherwise,  upon  giving  the  requisite  bond  and  making  the  requi- 
site affidavit,  shall  have  the  right  to  cause  the  Sheriff  to  attach 
the  property  of  the  defendant,  and  keep  it  to  answer  any  judg- 
ment which  may  be  recovered  in  the  action.  A  transfer  of  pro- 
perty with  intent  to  defraud  creditors,  is  void;  not  void  as  to 
judgment  creditors  alone,  but  as  to  all  creditors;  the  statute 
makes  no  distinction.  A  transfer  which  is  void  conveys  no  title. 
The  moment  the  attachment  issues,  the  plaintiff  in  the  attach- 
ment is,  prima  faciej  a  creditor,  and  has,  so  far  as  the  attachment 
is  concerned,  all  the  rights  of  a  judgment  creditor,  until  his 
prima  facie  claim  is  defeated. 

If  the  plaintiff  in  the  attachment  does  not  prove  his  claim,  he 
fells  in  the  action,  and  the  Sheriff  holds  the  property  ready  to  be 
returned  to  the  vendee  from  whom  it  was  taken,  or  he  responds 
in  such  damages  as  the  law  awards.  But  if  the  plaintiff  in  the 
attachment  succeeds,  and  the  title  of  the  vendee  is  adjudged 
fraudulent,  then  the  j)roperty  is  applied  to  the  payment  of  the 
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judgment  which  the  attaching  creditor  has  recovered,  and  no 
injustice  is  done,  and  the  intention  of  the  law  is  fiatisfied. 

Under  the  statute  relating  to  absconding  and  fraudulent  debt- 
ois,  attachments  have  repeatedly  been  issued,  and  our  Courts 
seem  to  have  recognized  iJie  right  of  the  Sheriff  to  maintain  his 
lien  upon  property  attached  in  the  hands  of  a  fraudulent  vendee 
until  a  determination  of  the  action. 

In  the  case  of  Falconer  v.  Freeman,  (4  Sand.  Ch.  B.,  567,)  the 
Court  say :  "  The  complainants,  although  creditors  at  large,  have 
acquired  a  Hen  upon  Freeman's  property  by  this  attachment ;  it  is 
as  vaUd  and  effective  a  lien  in  favor  of  all  creditors  as  is  made 
in  &vor  of  a  plaintiff  at  law  by  the  issuing  of  an  execution,  which 
he  is  prevented  by  some  fraud  of  his  debtor  from  levying  on 
movable  property." 

In  Nobh  V.  Holmes,  (5  Hill,  194,)  Judge  Bronson  says:  "The 
sale  could  not  be  impeached  by  a  creditor  at  large.  |t  must  be 
a  creditor  having  a  judgment  and  execution  or  some  other  pro* 
cess  which  authorizes  a  seizure  of  the  goods. 

"As  a  general  rule,  process  regular  upon  its  &ce  is  sufficient 
for  the  protection  of  the  officer,  although  it  may  have  been  issued 
without  authority.  But  when  the  officer  attempts  to  overthrow 
a  sale  by  the  debtor  on  the  ground  of  fraud,  he  niust  go  back 
of  his  process  and  show  authority  for  issuing  it  K  he  act 
under  an  execution  he  must  show  a  judgment,  and  if  he  seizes 
under  an  attachment  he  must  show  the  attachment  regularly 
issued." 

The  same  principle  was  recognized  in  Van  Etten  v.  Hurst,  (6 
Hill,  811,)  and  also  very  directly  by  Judge  Harris  in  Van  Kirk 
V.  Wilds.  (11  Barb.,  520.) 

The  case  of  Warner  v.  Norton  et  al,  came  up  by  writ  of  error 
fipom  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois,  and  the  Court  held,  that 

"Where  a  Sheriff  was  sued  for  taking  goods  under  an  attachment, 
which  goods  had  been  previously  assigned  under  circumstances 
which  were  alleged  to  be  fraudulent,  it  was  proper  for  the  Court 
tocharge  the  jury,  that  if  they  believed  from  the  evidence  that  the 
sale  was  made  for  the  purpose  of  hindering,  delaying  or  defraud- 
ing creditors,  it  was  invalid  as  against  the  defendant ;  and  that 
whether  the  sale  was  or  was  not  fraudulent  was  a  question  of 
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fict  to  be  determined  by  the  jury  under  all  the  curcttmstanoes 
of  the  case.  (20  How.  U.  S.  R,  448.) 

'An  execution  directs  the  Sheriff  to  take  the  property  of  the 
defendant.  The  warrant  of  attachment  does  the  same.  The 
command  in  each  writ,  in  this  respect,  is  identical,  and  the 
authority  to  take  is  the  same.  Under  the  present  statute,  the 
warrant  has  even  a  greater  power  than  an  execution.  It  reaches 
all  things  which  an  execution  might  take,  and  debts,  equities, 
things  intangible  besides. 

In  Handy  v.  DoNnn,  (12  Johns.  R.,  220,)  Spenckb,  Ch.  J., 
says:  "There  can  be  no  doubt  thatnhe  constable  under  the 
attachment  could  take  any  goods  and  chattels  which  could  be 
levied  on  by  execution.  The  authority  in  both  cases  is  the 
same." 

Mr.  Justice  Wblles,  in  McKay  v.  Harrower,  (27  Barb.,  468, 
469,)  says :  "  An  attachment  issued  under  the  Code,  is  more  in 
the  nature  of  the  former  writ  ot  fieri  fizcias,  as  to  its  object  and 
effect^  than  of  any  other  common  law  writ."  "It  is  in  effect  an 
initiatory  execution  against  the  defendant's  property  before  judg- 
ment, and  issued  in  anticipation  thereof." 

The  case  of  PraU  v.  Wheeler,  (6  Gray  Mass.,  520,)  was  recently 
decided  by  the  Supreme  Court  of  Massachusetts.  In  that  case 
it  appeared  tha$  a  tenant  in  possession  of  real  estate  claimed  title 
under  a  levy  upon  the  premises  as  the  property  of  Taft  k  Glea- 
son,  made  the  6th  of  July,  1865 ;  that  the  action  against  Taft  & 
Gleason  was  commenced  by  "general  attachment,"  dated  April 
8d,  1865. 

Prior  to  the  attachment,  and  so  early  as  October,  1854,  Taft 
&  Gleason  had  conveyed  this  property  to  one  Bancroft,  by 
deed,  which  was  duly  recorded.  Bancroft  conveyed  the  pre- 
mises to  Edward  Lamb,  by  deed,  dated  March  24th,  1855,  which 
was  also  duly  recorded  prior  to  the  attachment 

Upon  the  trial,  the  tenant  offered  to  prove  that  the  deed  ftt>m 
Taft  &  Gleason  to  Bancroft,  was  made  without  consideration 
and  to  protect  the  property  of  Taft  &  Gleason  from  attachment, 
and  contended  that  it  was  therefore  void  as  against  their  creditors. 
The  Judge,  before  whom  the  action  was  tried,  admitted  the  evi- 
dence, and  submitted  the  question  of  fraud  to  the  jury,  who 
found  in  favor  of  the  tenant.    Exception  was  taken,  and  on  the 
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hearing  above,  Chief  Justice  Sha,w,  deliyemig  the  opinion  of 
the  Gonrt,  sajs : 

*'The  Goart  are  of  opinion  that  the  attachment  on  mesne  pro- 
eeo,  though  in  general  tenns,  was  sufficient  to  bind  the  estate  if 
afterwards  levied  on."  ♦  *  *  "  It  is  stated  in  the  argument 
tkt  this  rule  ought  not  to  apply,  when  the  estate  attached  does 
not  stand  in  the  name  of  the  debtor^  No  authority  is  cited  for  this 
distinction.  Perhaps  it  is  founded  ofa  the  supposed  misdescription 
in  the  return,  as  '  of  all  t^  interest  of  Tlsg/}  S  Qleason,*  the  defend- 
ants, while  they  had  conveyed  it  away  and  had  no  interest  But 
it  aeems  to  us  that  this  distinction  cannot  be  sustained.  The 
theoiy  of  the  law  is,  that  such  a  deed,  by  a  debtor  to  defraud 
creditors,  passes  nothing;  for  all  purposes  of  attachment,  the 
estate  is  the  property  of  the  debtor;  it  is  attached  as  his,  levied 
upon  as  his ;  the  title,  by  force  of  the  levy,'  passes  directly  from 
the  debtor  to  tiie  execution  creditors.  The  intermediate  deed  is 
void;  and  therefore  the  estate  is  not  misdescribed  as  the  estate  of 
the  debtor,  though  such  deed  be  on  record."  The  fact  that  in  this 
case  a  judgment  was  obtained  after  the  attachment,  can  make 
no  difference  in  the  principles  upon  which  the  Court  based  their 
decision. 

Li  Lym  v.  Sfjmdfard^  (5  Conn.  R,  548,)  the  Court  held  that 
"the  lien  by  attachment  was  as  sacred  as  a  lien  by  mortgage." 

In  Otoea  v.  Dixon^  (17  Conn.  E.,  498,)  the  Court  held  that  a 
creditor  at  large,  without  process,  could  not  impeach  a  fraudu^ 
knt  conveyance;  but  t^at  a  creditor,  having  some  process  xm 
which  the  property  might  be  lawfully  seized,  and  by  which  it  is 
made  liable,  either  immediately  or  ultimately,  to  be  appropriated 
in  satis&etion  of  the  debt,  could  impeach  such  fraudulent  con- 
veyance: and  that  whether  the  process  was  attachment  or  exe- 
cution made  no  difference.  The  case  of  Peck  v.  Whiting,  (21 
Conn.  R,  206,)  seems  also  directly  in  point.  The  statutes  of  Mas- 
sachnaetts  and  Coimecticut^  relating  to  attachments  and  fraudu- 
lent conveyances,  are  so  like  our  own  that  their  decisions  bear 
directly  upon  the  question  before  us< 

In  the  late  Court  of  Chancery,  a  bill  to  set  aside  a  fraudulent 
conveyance  would  not  lie  in  favor  of  one  who  claimed  to  be  a 
osreditor  before  judgment  and  execution;  and  such  creditor 
could  obtain  no  lien  by  filing  his  bill  or  lis  pendens.    And  the 
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same  is  now  trae  of  proceedings  which  are  in  the  nature  of  the 
old  creditor's  bill  in  equity ;  and  hence  it  is  asked  why  a  creditor, 
before  judgment,  can  obtain  that  indirectly  by  attachment  which 
he  could  not  obtain  directly  by  bill  in  equity  or  its  substitute? 
The.  answer  is,  that  the  statute  gives  him  the  right  in  the  one 
case,  and  not  in  the  other.  Under  the  statute,  the  attaching 
creditor  pursues  his  legal  remedies,  and  acquires  such  rights  or 
liens  as  that  statute  gives  him.  If  his  case  does  not  come  within 
the  statute,  he  cannot  avail  himself  of  its  provisions.  There  are 
many  cases  where  a  bill  may  properly  be  filed  to  set  aside  &audu» 
lent  conveyances  in  which  no  attachment  could  issue.  But  in 
a  proper  case  for  an  attachment,  where  the  creditor  seeks  his 
remedy  under  the  law,  and  in  conformity  therewith  obtains  a 
warrant,  and  the  Sheriff,  under  such  process,  seizes  goods  as  of 
the  defendant,  he  acquires  a  lien  upon  those  goods,  if  they  are  in 
fact  the  defendant's.  They  are  his  if  the  sale  was  void.  It  was 
void,  if  made  with  intent  to  de&aud  creditors,  and  the  Sheriff's 
apparent  lien  and  special  property,  with  right  of  possession, 
will  remain  until  that  question  of  fraud  can  be  tried,  or  until  the 
plaintiff  is  defeated  in  his  action.  We  think  one  of  the  very 
objects  of  the  statute  was  to  reach  in  a  summary  way  the  debtor's 
property  fraudulently  transferred,  and  to  hold  it  safe  in  the  cus- 
tody of  the  law  until  the  creditor  might  have  an  opportunity  to 
prove  his  demand  out  of  which  the  debtor  was,  by  the  sale, 
endeavoring  to  defraud  him. 

I  have  found  no  case  reported  in  which  it  has  ever  been  held 
that  the  sheriff's  special  property  or  lien,  acquired  by  seizure 
under  a  regular  attachment,  has  ever  been  defeated  by  a  vendee 
of  the  defendant  in  the  action  where  the  sale  to  such  vendee  was 
.  fraudulent  as  against  creditors,  and  no  case  in  which  evidence 
of  such  £raud  was  excluded  when  offered  by  the  sheriff  in  his 
defense. 

The  case  of  Andrews  v.  Durant,  (18  N.  Y.  B.,  500,)  and  the 
other  cases  where  like  remarks  have  been  made  in  the  course  of 
the  decisions,  are  not  in  conflict  with  this  view.  In  none  c^ 
those  cases  did  the  question  of  the  Sheriff's  lien  or  special  pro- 
perty, by  virtue  of  an  attachment,  arise ;  and  the  Court  did  not 
pass  upon  or  in  any  manner  seem  to  have  had  their  attention 
called  to  such  a  case. 
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I  am  aware  that  in  the  Second  District,  a  General  Term  of  the 
Supreme  Court,  held  by  three  eminent  Judges  in  this  State, 
have  held  a  contrary  opinion  in  a  case  like  this.  {HaU  v.  Stryker, 
Sheriff.)  Entertaining  as  we  do,  for  the  judgment  of  a  Court  so 
constituted,  the  highest  respect,  we  are,  nevertheless,  compelled 
to  differ  in  our  construction  of  the  statute. 

A  new  trial  should  be  granted,  costs  to  abide  the  event 

Hoffman,  J.  The  case  has  been  treated  by  the  learned  coun- 
sel on  both  sides  as  one  of  great  importance,  not  only  in  relation 
to  numerous  actions,  involving  large  amounts,  dependent  upon 
its  determination,  but  as  to  the  principles  which  it  embraces,  and 
the  consequences  which  it  entails.  A  decision  of  the  learned 
Court  of  the  second  district,  expressly  to  the  point,  has  also  been 
brought  before  us ;  and,  as  our  conclusion  is  adverse  to  that 
decision,  it  is  proper  to  state  our  course  of  reasoning  with  fullness 
and  with  care. 

The  defendant — the  Sheriff  of  the  county  of  New  York — ^has 
seized  certain  goods  upon  an  attachment,  under  the  Code,  issued  to 
him  in  an  action  in  this  Court  still  pending.  The  plaintiff  in  the 
present  action  claims  such  goods  under  an  assignment  made  prior 
to  the  attachment  The  question  is,  can  the  Sheriff,  the  defendant 
in  the  present  action,  set  up  fraud  in  the  assignment  as  a  defense? 

The  objection  is  urged,  with  great  apparent  strength,  that  none 
but  a  judgment  and  execution  creditor  is  allowed  to  impeach  an 
assignment  or  transfer  of  property  as  fraudulent ;  that  the  demand 
of  a  creditor  must  be  first  judicially  determined;  that  the  whole 
inquiry,  trial,  and  expense  of  testing  the  question  of  firaud  may 
turn  out  utterly  useless,  as  the  plaintiff  in  the  action  may  be 
defeated ;  and  that  thus  principle,  authority  and  expediency  are 
repugnant  to  the  allowance  of  the  proposed  defense. 

These  objections,  with  some  others,  are  urged  in  the  opinion 
of  Mr.  Justice  Brown,  in  the  case  of  HaU  v.  /SJryier,  (29  Barb., 
105,)  in  which  the  General  Term  of  the  second  district  expressly 
decided  the  question  before  us,  adversely  to  the  claim  of  the 
defendant  here. 

The  learned  Judge  presented  the  question  thus:  '*I  shall 
examine  whether  a  person,  claiming  to.be  a  creditor,  with  a  war- 
rant of  attachment  under  the  Code,  but  with  no  judgment  or 
Bosv.— Vol.  V.  46 
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execution  for  his  debt^  has  a  standing  in  Court  which  will  enable 
him  to  impeach  and  litigate  the  bona  fides  of  a  sale  of  goods  by 
his  alleged  debtor  to  a  third  person,  which  has  been  consummated 
by  transfer  and  delivery  of  the  possession  before  the  lien  of 
the  warrant  attached  7"  The  case  is  then  examined,  and  various 
propositions  stated  and  argued,  upon  which  the  conclusion  was 
arrived  at  denying  the  right  of  such  a  creditor.  These  are 
adverted  to  in  the  following  opinion. 

The  Code  has  expressly  authorized  an  attachment  to  issue 
when  a  person  has  assigned,  disposed  of,  or  secreted  any  of  his 
property,  with  an  intent  to  defraud  creditors.  The  property  is 
to  be  attached  as  security  for  a  judgment  which  may  be  recovered 
by  the  plaintiff:  (§  227.)  The  affidavit  under  section  229  makes 
a  case  for  the  attachment  when  it  appears  that  a  cause  of  action 
exists,  and  that  the  party  has  assigned,  disposed  o^  or  secreted 
his  property  with  intent  to  defraud  his  creditors.  The  warrant 
directs  the  Sheriff  to  attach  and  safely  keep  the  property  of  the 
defendant  within  his  county.  (§  281.)  By  section  232,  he  is  to 
collect  and  receive  into  his  possession  all  debts,  credits  and  effects 
of  the  defendant,  and  may  take  such  legal  proceedings  as  may 
be  necessary  for  that  purpose,  either  in  his  own  name  or  in  that 
of  the  plainti£ 

In  thus  explicitly  sanctioning  an  attachment  when  property 
has  been  fraudulently  assigned,  the  Code  appears  to  warranty 
necessarily,  Ian  inquiry  into  the  firaud,  and  a  contest  with  the 
alleged  fraudulent  assignee;  and  it  seems  to  warrant  this  upon 
the  attachment  merely. 

Again,  the  case  of  an  attachment  differs  from  that  of  a  simple 
contract  creditor  bringing  an  action  to  impeach  an  assignmenti 
{Neustadt  v.  Jod^  2  Duer,  530 ;  8  Kern.,  488,)  in  two  important 
particulars.  First,  by  the  229th  section  of  the  Code,  a  Judge  is 
to  issue  the  warrant  "  when  it  shall  appear  by  affidavit  that  a 
cause  of  action  exists  against  the  defendant,  specifying  the  amount 
of  the  claim  and  the  grounds  thereof,  and  showing  a  case  for  an 
attachment"  Here  is  something  of  a  judicial  declaration  that  the 
plaintiff  appears  entitled  to  recover  money,  (§228;)  in  other 
words,  that  he  is  a  creditor.  Next,  it  cannot  be  questioned  that  the 
attachment  constitutes  a  lien  upon  property  levied  upon  in  any 
mode,  by  actual  seizure  or  otherwise,  which  is  allowed  by  law. 
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The  language  of  the  227th  section  is  clear  and  coxnprehensiye. 
The  property  which  may  be  attached,  (not  actually  seized,)  is  to 
be  attached  as  security  for  the  judgment  which  may  be  recove'red. 

In  Fxk  V.  Jennesa^  (7  How.  U.  S.  R,  612,)  the  disputed  ques- 
tion, whether  an  attachment  was  a  lien  within  the  2d  section  of 
the  Bankrupt  Act,  was  determined.  The  Court  say :  ^'  An  attach- 
ment on  mesneprocess  creates  a  charge  cm  tiie  property  attached 
in  &Tor  of  the  plaintiff  which  is,  in  the  language  of  the  Courts 
and  the  statutes  of  New  Hampshire,  called  a  security  and  a  lien." 
Gases  are  cited  to  show  its  similar  designation  in  Massachusetts 
and  Connecticut  (See,  also,  the  elaborate  opinion  of  Y iee-Chan- 
edlor  Sandfobd  in  Storm  v.  WaddeU,  2  Sandf.  Ch.  R.,  494.) 

And  in  McKay  v.  Eiarrawerj  (27  Barb.,  468,)  the  writ  is  thus 
spoken  of:  *'  An  attachment,  under  the  Code,  is  more  in  the 
natare  of  the  former  writ  of  fieri  faciaa,  as  to  its  object  and  effisct, 
than  of  any  other  common  law  writ.  It  is,  in  effect,  an  initiatory 
execution  against  the  defendant's  property  before  judgment,  and 
is  issued  in  anticipation  thereof." 

It  has  been  very  justly  observed  that  the  statute  as  to  fraudu- 
lent conveyances  (2  R  S.,  187,  §  1,)  does  not  prescribe  that  a 
creditor  must  have  a  judgment  to  entitle  him  to  impeach  'an 
assignment  Its  language  is  that  every  conveyance,  assignment, 
&C.,  made  with  intent  to  delay  and  defraud  creditors  of  their 
lawful  suits,  damages,  debts  or  demands,  shall  be  void,  as  against 
the  persons  so  hindered,  delayed  or  defrauded. 

And  the  statute  of  18  Elizabeth,  cap.  6,  was  similar  in  its 
language. 

It  has  become  a  settled  rule  of  law  that  a  general  creditor  can- 
not avail  himself  of  the  statute  until  he  has  obtained  a  judgment 
and  execution,  (2  John.  Ch.  R,  144,)  and  the  Revised  Statutes 
(2  B.  S.,  p.  178,  §  41,)  embodied  this  rule  inferentially  at  any  rate 
in  express  enactments. 

Yet  it  seems  clear  that  there  is  no  statutory  provision  which 
prevents  a  creditor  before  judgment,  who  has  obtained  a  statu- 
tory lien,  fit)m  pursuing  this  course  of  redress. 

I  proceed  to  notice  some  important  authority  upon  this  point : 

In  Oiddings  v.  .Cbfeman,  (12  N.  H.  B.,  158,)  such  a  course  was 
sanctioned.  "  It  was  a  controversy  in  effect  between  a  creditor 
Reiki !»g  to  recover  a  past  debt  by  process  of  law  and  one  claim- 
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ing  to  be  a  creditor  and  bona  fide  assignee  of  the  debt  which  was 
the  subject  of  dispute.  The  latter  must  show  that  his  assign- 
ment was  bona  fide  and  upon  sufficient  consideration."  Angier  v. 
Ash^  (6  Foster,  99,)  is  to  the  same  effect  In  Hare  v.  Anderson^ 
(6  Foster,  606,)  the  point  was  decided,  after  a  full  consideration, 
that  an  attachment  was  such  a  lien  upon  property  as  enabled  the 
creditor  to  file  a  bill  to  set  aside  a  fraudulent  obstruction.  Kit- 
tredge  v.  Warren  is  cited  as  to  the  same  effect  (14  N.  H.  R., 
509.) 

The  case  of  PraU  v.  Wheeler,  (6  Gray  R.,  620,)  is  open  to  the 
criticism  that  a  judgment  had  been  obtained,  but  the  language 
of  the  Chief  Justice  is  very  pertinent  "  The  theory  of  the  law 
is,  that  such  a  deed  by  a  debtor  to  defraud  creditors  passes 
nothing;  for  all  purposes  of  attachment,  the  estate  is  the  pro- 
perty of  the  debtor;  it  is  attached  as  his;  levied  upon  as  his; 
the  title  passes  directly  from  the  debtor  to  the  execution  credi- 
tor. The  intermediate  deed  is  void;  and,  therefore,  the  estate  is 
not  misdescribed  as  the  estate  of  the  debtor,  although  such  deed 
be  on  record." 

The  attachment  law  of  New  Jersey  exists  only,  I  believe,  in 
cases  of  absconding  and  absent  debtors.  The  provisions  are 
similar  to  those  upon  the  same  subject  under  our  own  statute. 
(Revision  of  Laws  of  1847,  p.  49.) 

"  The  writ  shall  bind  the  property  and  estate  of  the  defend- 
ant so  as  aforesaid  attached  from  the  time  of  executing  the 
same."  There  are  provisions  for  trying  a  claim  of  property  by 
a  jury. 

By  section  28,  the  proceeding  cannot  be  discontinued  without 
the  consent  of  all  the  creditors  who  have'applied  to  the  Court  or 
Auditors.  Proceedings  are  taken  before  Auditors  to  call  in  the 
creditors,  and  the  fund  is  distributed  among  them. 

The  case  of  Hunt  v.  Field,  (1  Stock.,  86,)  so  much  relied 
upon  by  the  defendants,  and  the  two  cases  cited  by  the  learned 
Chancellor  of  New  Jersey,  are  open  to  the  remark  that  the  pro- 
cess was  to  operate  like  a  bankrupt  act,  and  any  creditor  coming 
in  could  continue  it  in  force.  Yet  with  every  qualification  which 
may  be  suggested,  the  cases  prove  that  the  lien  by  an  attaching 
creditor  is  enough  to  enable  him  (suing  on  behalf  of  himself  and 
all  others,  &c.,)  to  obtain  the  aid  of  the  Court  of  Chancery  to 
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interfere  with  the  acts  of  an  alleged  fraudulent  assignee;  to 
protect  the  property,  and  by  bringing  in  the  debtor  and  assignee 
to  settle  the  question  of  fraud  and  of  indebtedness  in  one  suit 

Dixon  V.  HiU  et  at,  (5  Mich.  R,  404,)  was  as  follows :  On  the 
2d  of  Augustj  1856,  a  general  assignment  was  made  by  Lewis, 
which  was  conceded  to  be  fraudulent  on  its  face,  as  authorizing 
a  sale  on  credit  The  assignee  sold  goods  to  the  plaintif&^below 
upon  a  credit  in  notes  of  twelve,  eighteen,  twenty -four  and  thirty 
months.  The  sale  was  on  the  24th  of  September,  1856.  On 
the  3d  of  October,  the  goods  were  attached  by  the  defendant 
as  Sheriff  as  the  property  of  Lewis.  The  plaintiflfe  below,  the 
purchaser,  had  taken  possession  of  the  goods,  but  had  not  given 
the  notes.  An  inventory  was  being  made.  The  Court  held, 
that  no  one  but  a  creditor  or  purchaser  for  value  could  claim 
title  to  property,  which  had  been  fraudulently  assigned,  against 
the  action  of  an  attaching  creditor,  and  the  plaintiff  were  not 
such  purchasers  before  payment. 

There  is  nothing  in  the  statute  of  Michigan  which  renders  the 
principle  of  this  decision  dependent  upon  any  special  provision. 
(Laws  of  Mich.,  1846,  p.  114,  ch.  140  of  Compiled  Laws.) 

In  Peay  v.  Morrisan^s  Executors^  (10  Gratt.,  149,)  Austin  Peay 
had  executed  a  deed  to  hie  son  William.  The  executors  of  Mor- 
rison commenced  a  suit  by  attachment  in  equity,  to  set  aside  the 
deed  and  for  payment  of  their  demand,  which  was  of  an  equita- 
ble nature,  and  by  a  creditor  at  large.  The  Court  say :  "  The 
defendant  below  being  a  citizen  of  a  foreign  State,  sufficient 
ground  was  shown  to  authorize  the  plaintiffs  to  assail  the  deed, 
notwithstanding  they  had  not  recovered  a  judgment  for  their 
demand. 

That  demand  was  of  a  clearly  equitfi(ble  nature ;  and  the  pro- 
vision of  the  statute  of  Virginia  is,  that  equitable  claims  for 
money  or  property  may  be  enforced  by  suit  and  attachment  in 
Chancery,  upon  affidavit  being  made  as  in  actions  at  law.  (E.  S., 
Va.,  1849,  p.  605.)  The  provisions  and  object  of  the  Virginia  sta- 
tute are  similar  to  those  of  the  Code,  an  auxiliary  remedy  to  an 
action  for  the  benefit  of  the  particular  creditor. 

SaUm  V.  Cooper  A  Smith,  (29  Vt,  444,)  was  this  case:  The 
action  was  trespass  for  taking  goods.  The  plea  of  the  general 
issue  was  accompanied  witli  a  notice  that  the  defendant  Smith, 
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as  Deputy  ^enfl^  had  attached  the  property  as  belonging  to 
Kimball,  by  direction  of  the  defendant  Cooper,  attorney  of  credi- 
tors of  Kimball,  and  that  the  property  belonged  to  KimbalL 
The  plaintiff  claimed  under  an  execution  against  Kimball,  and  a 
purchase  upon  the  same.  The  attachment  was  made  on  the  18th 
of  February,  1852..  Testimony  was  given  tending  to  show 
fraud  in  the  purchase  by  the  plaintiff;  that  it  was  a  cover  for 
Kimball's  use,,  and  to  defeat  creditors.  The  Judge  left  this  ques- 
tion to  the  jury,  instructing  them  that  if  they  found  this  to  be 
the  case,  the  plaintiff  could  not  recover.  Thos  ruling  was  not 
disputed  in  the  Court  above,  but  a  new  trial  was  granted  on  a 
.point  connected  with  the  misuse  of  the  process  by  the  defendants 
themselves,  evidence  as*  to  which  had  been  excluded. 

The  statute  law  of  Connecticut  recognizes  two  kinds  of  attach- 
ment The  fi^t  is  the  process  for  commencing  an  action. 
"Attachments  may  be  granted  against  the  goods  and  chattels 
of  a  defendant,  and  for  want  thereof  gainst  his  lands,  or  against 
his  person  when  not  exempt  from  impnsonm^it  on  execution  in 
the  suit"  (Compilation  of  1854,  p.  51.)  Provisions  are  made  for 
security,  and  for  the  mode  of  attaching  real  and  personal  estate. 
Ko  estate  attached  is  to  be  held  unless  execution  is  taken  out 
within  sixty  days  after. judgment  These  enactments  r^ulate 
the  law  in  the  oases  in  which  an  attachment  is  the  process  for 
commencing  a  suit,  and  for  the  benefit  of  the  particular  creditor. 
There  axe  other  distinct  provisions  termed  Foreign  Attachm^itB. 
<LawS:of  1854^  p.  130.)  Under  these,  effects  in  the  hands  of  a 
Trustee  are  to  be  attadbed  to  answer  the  judgment  if  recovered. 

The  following  cases,  out  of  many  upon  the  subject  in  the 
Courts  of  Connecticut,  may  be  referred  tor  as  very  pertinent  In 
Potter  V.  Mather^  (24  Conn.  R.,  551,)  the  action  was  trespass 
against  the  Sheriff  and  certain  attaching  creditors  of  one  Potter. 
Evidence  was  given  to  show  that  the  sale  to  the  plaintiff  by  the 
debtor  Potter,  was  in  fraud  of  creditors.  The  Judge  at  the  trial 
left  the  question  of  fraud  to  the  jury.  The  Court  above  sup- 
ported his  charge.  "The  question  was,  whether  there  was  a 
change  of  possession,  and  whether  the  sede  was  fraudulent  and 
void  as  against  the  defendants,  who  were  attaching  creditors.'' 

Peck  V.  Whiting^  (21  Conn.  R.,  206,)  was  trover  by  assignees 
of  a  debtor  under  an  assignment  for  the  benefit  of  creditors. 
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The  defendant^  a  Deputy  Sheriff,  claimed  that  the  aasigiiiDent  was 
rcii  against  the  attaching  creditora,  and  yarions  facts  were  relied 
upon  at  die  trial  to  prove  this.  The  whole  case  turned  upon  the 
point  of  fraud  in  the  transfer.  "  The  question  was,  whedier  the 
goods  could  be  held  by  the  attaching  creditors  against  the  plain- 
tifEs  who  daim  undar  a  previous  assignment'' 

Beers  v.  Lyon,  (21  Conn.  B.,  609,)  is  a  case  of  a  similar  char- 
acter. It  arose  in  trover  against  a  Deputy  Sheriff  to  recover 
goods  taken  by  him  under  an  attachment,  and  he  defended 
on  the  groiznd  of  the  fraudulent  nature  of  the  assignment  to  the 
debtor. 

I  do  not  know  of  any  distinction  between  this  part  of  the  law 
c^  attachment  in  Connecticut  and  that  under  our  own  Code, 
Azoept  thai  in  the  former  an  attachment  commences  an  action. 
Under  the  Code  it  is  a  remedy  auxiliary  to  an  action.  I  do  not 
Bee  way  reason  why  the  cases  cited  are  not  applicable  on  this 
account 

The  case  referred  to,  before  Yic&^Dhanoellor  SAia>F0BD,  {Fal 
eoner  y.  Freeman,  (4  Sandf.  Ch.  B.,  565,)  is  an  express  authority 
tiiat  a  .creditor  taking  out  an  attachment  under  the  act  relative  to 
absent  and  concealed  debtors  obtained  such  a  lien  upon  the  pro- 
perty as  enabled  him  to  file  a  bill  in  Chancery  to  enforce  and 
protect  his  lien,  against  fraudulent  obstructing  transfers,  by  means 
of  an  injunction  or  otherwise.  The  bill  was  by  the  attaching 
oieditorB,  before  trustees  were  appointed.  The  case  is  open  to  the 
remade  that  it  was  under  the  general  act,  operating  as  an  insol- 
vent or  bankrupt  act  It  does  not  appear  to  me  that  this  makes 
a  Talid  and  sufficient  distinction. 

The  learned  counsel  of  the  defendant  has  referred  us  to  an 
ancient  record  of  the  usages  and  customs  of  the  Burgh  of  Yar- 
moath.  (Hloomfieid's  History  of  Norfolk,  vol.  II,  pp.  887,  841.) 
The  custom  of  attachment  is  recognized  as  having  prevailed  there 
as  early  as  the  reign  of  Edward  I.  The  course  of  proceeding  k 
stated  with  marked  precision ;  and  among  the  provisions  is  one, 
in  substance,  (article  13,)  that,  "  whereas  divers  times  goods  and 
chattels  attached  are  supposed  to  be  the  goods  of  others,  not  of 
the  parties  defendants,  in  such  cases  the  parties  claiming  to  have 
property  to  those  goods,  to  defeat  the  attachment  made,  and  the 
actions  and  recoveries  had  by  force  thereof,  are  to  be  s'j^om  in 
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open  Court,  that  the  property  which  he  or  they  claim  in  such 
attached  goods  is  only  upon  good  cause  and  consideration,  without 
fraud,  covin,  or  deceit"  The  claimant  was  to  enter  his  plea  in 
Court  to  that  effect  If  contested,  issues  were  to  be  joined  upon 
the  plea,  and  a  jury  impanneled  to  try  them.  If  the  property 
was  found  in  the  claimants,  according  to  the  plea,  the  goods 
were  to  be  released  from  the  attachment  and  restored.  Anoth^ 
clause  provides  for  security  being  given  by  the  claimants,  whose 
property  is  supposed  to  be  without  fraud  or  covin,  in  special 
cases  of  injury  from  the  property  being  withheld,  that  they  will 
proceed  to  try  the  question  of  property  within  a  certain  limited 
time. 

I  think,  also,  that  the  case  of  Barber  v.  Devans  et  oZ.,  cited  by 
Mr.  Locke,  (On  Attachment,  p.  41,  note  5,)  contains  a  principle 
to  sustain  this  defense.  On  a  plea  of  nihil  habeni^  by  garnishees, 
a  question  of  fraud  in  the  debtor  in  obtaining  money  which  came 
to  the  garnishees'  hands  was  tried. 

The  numerous  authorities  cited  by  the  defendants'  counsel  as 
to  attachments  under  the  non-imprisonment  act  and  other  statutes, 
contain  some  strong  expressions  of  the  Judges  in  support  of  their 
position.  I  have  examined  most  of  them.  That  of  Van  Etten  v. 
Hurst^  (6  Hill,  811,)  states  the  proposition  distinctly,  and  that  of 
Van  Kirk  v.  Wilds^  (11  Barb.,  620,)  liiay  be  considered  as  exactly 
in  point.  The  necessity  of  proving  a  debt,  independently  of  the 
plaintiff's  affidavit,  noticed  in  some  of  them,  (25  Barb.,  29,)  is 
obviated  in  the  present  instance  by  the  admission  that  the  plain- 
tiffs were  simple  contract  creditors. 

The  legal  rule  established  in  FrUbey  v.  Thayer,  (25  Wend.,  396,) 
that  a  landlord  with  a  distress  warrant  does  not  stand  in  the  situ- 
ation of  a  judgment  and  execution  creditor,  seems  to  me  to  fur- 
nish but  a  slight  analogy  to  the  present  question,  and  to  be  very 
fiw  from  determining  it 

A  new  trial  must  be  had 

MoNCRiKF,  J.,  concurred  in  the  result 
New  trial  ordered,  costs  to  abide  the  event 
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CsosBT  ei  aLj  Plaintifig  and  Respondents,  v.  The  New  Yobk 
MutuaIj  Insurakoe  Company,  Defendant  and  Appellant. 

L  In  aa  action  upon  a  marine  policy  upon  a  ship,  to  recoYor  for  a  total  loo^ 
the  ship  having  sunk  at  sea,  it  is  not  a  defense  that  the  insured  sold  and 
transferred  his  interest  in  her  before  she  sunk,  where  it  is  shown  that^  prior 
to  such  transfer,  she  received  an  injury  from  the  perils  insured  against,  which 
rendered  it  impossible  to  keep  her  afloat,  and  made  her  subsequent  actual 
ksB  inevitable. 

2.  Where  a  vessel  is  so  injured  by  the  perils  insured  against  that  the  assured 
has  no  means  of  saving  her,  and  she  subsequently  sinks  solely  in  conse- 
qoenoe  of  such  injury,  the  loss  of  the  assured,  from  the  time  such  injury  is 
inflicted,  is,  practically  and  in  substance,  total,  notwithstanding  he  may,  in 
ignorance  of  the  &cts,  have  sold  and  transferred  his  interest  in  her  after  she 
received  such  injury,  and  before  she  was  actually  sunk. 

(Before  Boswobtb,  OL  JT.,  and  Woodruff  and  Monobibf,  J,  J.) 
Heard,  June  15;  decided,  November  26,  1859. 

Tms  is  an  appeal  by  the  New  York  Mutual  Insurance  Com* 
pany,  the  defendant^  from  a  judgment  in  favor  of  Seth  Crosby, 
Ferdinand  Crocker,  and  George  LoveD,  composing  the  firm  of 
Crosby,  Crocker  &  Co«,  the  plaintiffs,  entered  on  a  verdict  rendered 
on  a  trial  had  before  Mr.  Justice  Pierrepont  and  a  jury,  on  the 
2lBtof  May,  1858. 

The  action  was  commenced  on  the  5th  of  November,  1856,  on 
a  Policy  of  insurance  on  the  ship  Adriana,  for  a  voyage  at  and 
from  New  York  to  San  Francisco  and  Benida,  and  at  and  thence, 
&c.  The  Policy  is  dated  March  21,  1856,  and  in  it  the  vessel  is 
valued  at  $10,000,  the  sum  insured.  The  insurance  is,  in  terms, 
"on  account  of  whom  it  may  concern,"  and  the  loss,  if  any,  is 
payable  to  the  plaintiffii.  The  action  was  brought  to  recover  for 
a  total  los&  The  complaint  states  that  the  insurance  was  made 
for  the  account  of  the  plaintiflFs,  who,  then  and  since,  were  inte- 
rested in,  and  had  a  lien  on,  the  vessel,  her  tackle,  &c.,  to  the 
amount  of  $10,000,  together  with  all  prior  insurance  thereon, 
"  which  interest  was  and  is,  by  reason  and  by  means  of  advances 
and  supplies  and  outfits  furnished  by  said  plaintifis  to  said  vessel 
for  said  voyage,"  and  also  as  trustees  for  C.  C.  Duncan,  mortgagee 
itt  possession,  and  also  as  trustees  for  David  Crocker,  William  D. 
Bosw.— Vol.  V.  47 


uf 
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Crocker,  Thomas  D.  Wilder,  Augustus  Palmer,  Howard  P.  Wig- 
gin,  Samuel  Swanton  2d,  Horace  Parlin,  Silas  W.  Parlin,  WD- 
liam  p.  Parlin,  Theodore  Bipley,  and  Isaac  Preble,  part  ownem 
of  said  ship,  and  also  as  trustees  of  W.  S.  Lindsay,  Edgar  P. 
Stringer,  George  Gladstone,  and  Edward  Pembroke,  mortgagees 
and  bottomiy  holders  in  possession  of  said  ship. 

The  answer  denied  all  the  all^ations  of  tlie  complaint,  and 
alleged  that  the  ship  was  unseaworthj. 

At  the  trial,  the  defendants,  when  the  cause  was  opened,  stated 
^'  that  they  now  admitted  their  liability  for  three-fourths  of  the  Iobo^ 
and  only  offered  defense  as  to  one-fourth,  and  that  they  defended 
as  to  this  one^fourth  solely  on  the  ground  of  change  of  interest  as  to 
this  one-fourth,  after  the  inception  of  the  Policy  and  before  the  loss." 
The  Policy,  the  protest  of  the  master  and  mariners  belonging  to 
the  ship,  and  the  ship's  register,  were  read  in  evidence,  and  proof 
was  given  of  service  of  the  protest  as  proof  of  loss,  and  of  a  cer- 
tilSed  copy  of  the  register  as  proof  of  interest  Depositions  as 
to  the  &ct  of  a  loss  and  its  cause  were  read.  It  was  proved  that 
the  vessel  encountered  a  storm  on  the  16th  of  April,  and  sunk 
on  the  6th  of  May,  1866.  It  was  also  proved  that  William  D. 
Crocker,  a  registered  part  owner,  by  a  bill  of  sale,  dated  April 
18,  1858,  conveyed  one-eighth  of  the  ship  to  George  W.  Kendall 
and  John  G.  Bichardson ;  and  that  David  Crocker,  a  registered 
part  owner,  by  a  bill  of  sale,  dated  April  21,  1856,  conveyed 
one-sixteenth  to  the  same  parties;  and  that  Theodore  Ripley,  a 
roistered  part  owner,  by  a  bill  of  sale,  dated  April  17,  1856, 
conveyed  one*sixteenth  of  the  ship  to  said  Kendall  and  Bichard- 
son ;  and  that  these  three  bills  of  sale  were  delivered  on  die  24th 
<^  April,  1856.  The  plaintiffs'  claim,  by  reason  of  the  stores  and 
ship-chandlery  furnished  the  ship  for  the  voyage,  and  their  lioi 
Oft  the  ship  dierefor  was  proved  to  be  $4^161.50,  with  interest 
from  March  19,  1856.  The  other  fisusts  material  to  be  known  are 
sufficiently  stated  in  the  charge  of  the  Judge. 

The  defendants  requested  the  Judge  to  charge, 

*^  That  the  dblbndants  under  this  policy  are  liable  only  for  the 
proportions  of  the  interests  existing  at  the  time  the  insurance 
was  made,  subsisting  at  the  time  of  the  loss,  and  that  the  plain- 
tifb  must  provB  the  interests  as  alleged  in  their  complaint,  and 
can  reodirer  oofy  &ft  such:  interests  existing  at  the  time  of  the 
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msQiance,  and  averred  in  the  complaint,  as  subsisted  at  tlie  tune 
of  the  loss. 

"That  the  change  of  interest  by  the  conveyances  to  Kendall 
ind  Richardson,  by  the  bills  of  sale  of  April,  completed  by  the 
Sldiof  April,  precludes  any  recovery  but  for  three-fourths  of 
the  amount  insured. 

"That  the  e^stence  of  the  mortgages  on  the  vessel  is  imma- 
terial,  the  Company  being  bound  only  fer  the  shares  of  the  ship 
in  which  the  owners'  interest,  covered  originally  by  the  policy, 
nhsisted  at  the  time  of  the  loss." 

He  Judge  refused  to  charge  the  jury  otherwise  than  as  here- 
inafter stated,  to  which  recusal  defendants'  counsel  then  and 
fliere  excepted. 

The  Judge  in  charging  the  jury  spoke  as  follows : 

"  You  will  be  very  much  limited  in  your  inquiry  in  this  case, 
as' the  questions  are  few  indeed  upon  which  you  are  to  pass  at 
alL  There  is  no  dispute  about  the  loss  of  the  vessel,  about  the 
insQiance,  and  the  question  of  seaworthiness  is  not  made. 

"The  defense  is,  that  on  the  24th  of  April,  there  was  a  change 
or  sale  of  a  quarter  interest  of  the  ship,  and  that  in  conse- 
quence of  that  change  (the  Insurance  Company  never  having 
given-  assent  to  it  one  way  or  the  other)  this  policy  does 
not  cover  the  interest  of  parties  who  acquired  it  on  the  24th  day 
of  April.  They  claim  that  the  loss  happened  on  the  6th  of  May 
Mowing,  and  consequently  that  the  parties  who  got  one-fourth 
on  the  24th  of  April  were  not  insured  under  this  policy.  The 
phintifb  on  the  other  side  contend,  1st,  that  this  change  of  inte- 
leat  does  not  affect  the  recovery,  and  2d,  that  this  loss  did  occur 
on  the  18th  of  April,  prior  to  this  transfer  of  the  one-fourth 
interest  It  is  very  clear  that  the  ship  went  down  on  the  6th  of 
May,  and  if  you  believe  the  testimony,  it  is  very  certain  that  she 
eneountered  a  severe  thunder  storm  on  the  16th  of  April,  as  she 
was  bound  around  Cape  Horn,  going  south,  and  sprang  a  leak. 
On  the  18th  of  April  there  was  another  storm,  which  increased 
the  leak,  and  on  the  21st  or  22d  of  April,  after  a  consultation  of 
4e  officers  of  this  vessel,  they  came  to  the  conclusion  to  put  in 
to  the  nearest  port  for  safety,  and  they  made  for  Bermuda.  But 
Ae  wind  changed,  and  they  were  not  able,  as  they  supposed,  to 
oakie  that  port  with  safety,  and  they  turned  about  for  another 
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port)  and  sailed  for  HalifSsuc.  The  rest  of  the  tesdmonj  is  all 
before  you.  The  mere  fact  that  the  vessel  sank  on  the  6th  of 
May,  does  not  prove  that  she  was  not  destroyed  so  &r  as  to  be 
covered  by  this  Policy  at  an  earlier  date ;  the  vessel  might  have 
been  injured  days  before  she  went  down,  and  though  she  did  not 
sink  until  sometime  after  the  injury,  yet  the  ruin  might  have 
been  done  at  the  time  she  received  the  injury  as  effectually  as 
though  the  vessel  had  gone  down  on  the  same  day,  if  she  did 
sink  solely  in  consequence  of  that  injury. 

"  If  the  hands  had  all  left  the  vessel  on  the  18th  when  they 
encountered  this  storm,  and  the  vessel  had  tossed  about  for  some 
time,  and  then  gone  down ;  yet  if  the  injury  which  caused  her 
to  go  down  was  such  as  to  excuse  the  desertion  and  to  cause  the 
destruction,  this  loss  did  occur  in  contemplation  of  law  before 
the  24th  of  April ;  so  that,  if  you  come  to  the  conclusion  that  the 
storm  which  she  encountered  on  the  16th  or  18th  of  April,  or  at 
any  time  prior  to  the  24th  of  April,  produced  the  fatal  injury  to 
this  vessel,  which  caused  her  to  sink,  then  the  plaintiff  is  entitled 
to  your  full  verdict  in  any  view  of  the  law  which  has  been  pre- 
sented. But  if  you  should  come  to  the  conclusion  that  she  was 
lost  in  consequence  of  the  storm  that  occurred  after  the  24th  of 
April,  after  the  transfer  of  the  one-fourth  interest^  then  your 
verdict  will  be  for  three-fourths ;  otherwise  for  the  whole  amoxmt 
claimed.  I  do  not  see  that  I  need  to  comment  at  all  upon  this 
evidence ;  it  has  been  clearly  presented ;  it  has  been  nearly  all 
in  writing,  and  distinctly  read ;  you  will  observe  that  the  storm 
commenced  on  the  16th,  and  that  on  the  22d  of  April  they  put 
about  for  a  port  of  necessity ;  on  the  6th  of  May  the  vessel  went 
down ;  yoja  have  heard  that  described ;  if  you  come  to  the  con- 
clusion that  she  received  her  fatal  injury  (as  heretofore  explained) 
prior  to  the  24th  of  April,  your  verdict  will  be  for  the  plaintifi, 
for  the  whole  amount ;  but  if  you  come  to  the  conclusion  that 
the  fatal  injury  was  received  after  that  date,  your  verdict  will  be 
for  three- fourths,  and  the  calculations  can  be  made  by  the  coun- 
flel  without  detaining  you." 

The  defendants'  counsel  then  and  there  excepted  to  so  mudi 
of  the  charge  of  his  honor  the  Judge : 

1.  As  instructed  the  jury,  that  '*  the  mere  fact  that  the  vessel 
«ank  on  the  6th  of  May,  does  not  prove  that  she  was  not  des^ 
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troyed  ao  far  as  to  be  covered  by  this  Policy,  at  an  earlier  date ; 
die  yessel  might  have  been  injured  days  before  she  went  down; 
and  though  she  did  not  sink  until  sometime  after  the  injury,  yet 
tiie  ruin  and  damage  might  have  been  done  at  the  time  she 
receiyed  the  injury  as  effectually  as  though  the  vessel  had  gone 
down  on  the  same  day,  if  the  vessel  did  sink  solely  in  conse- 
quence of  this  injury." 

2.  As  instructed  the  jury,  that  "  if  you  come  to  the  conclu- 
sion that  the  storm  which  she  encountered  on  the  16th  or  18th 
of  April,  or  at  any  time  prior  to  the  24th  of  April,  produced  the 
&tal  injury  to  this  vessel,  which  caused  her  to  sink,  then  the 
plaintiflfe  are  entitled  to  your  full  verdict  in  any  view  of  the  law 
which  has  been  presented.  But  if  you  should  come  to  the  con- 
dusion  that  she  was  lost  in  consequence  of  the  storm  that  occur- 
red after  the  24th  of  April,  aft;er  the  transfer  of  the  one-fourth 
interest,  then  your  verdict  will  be  for  three-fourths,  otherwise 
for  the  whole  amount  claimed." 

8.  As  instructed  the  jury,  that  "  if  you  come  to  the  conclusion 
that  she  received  her  fatal  injury  as  heretofore  explained,  prior 
to  the  24th  of  April,  your  verdict  will  be  for  the  plaintiffs  for 
the  whole  amount;  but  if  you  come  to  the  conclusion  that  the 
fatal  injury  was  received  after  that  date,  your  verdict  will  be  for 
fliree-fourths." 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiffe  for  the 
fdU  amount  claimed,  ten  thousand  two  hundred  and  twenty^ 
seven  dollars  and  sixty-six  cents  ($10,227.66.) 

A  stipulation  was  entered  into  between  the  parties,  by  which 
the  defendants  paid  three-fourths  of  the  verdict,  and  the  plain- 
ti£&  were  permitted  to  enter  judgment,  in  form,  fo»  the  other 
fourth  and  costs,  and  the  defendants  appealed  from  the  judgment 
80  entered,  in  order  to  test  the  question  of  their  liability  for  the 
remaining  one-fourth.  The  stipulation  provided  that  if  the 
defendants  succeeded  on  the  appeal,  the  plaintiffs  should  not  be 
entitled  to  costs  previous  to  the  appeal,  and  that  the  costs  of  the 
appeal  should  abide  the  event. 

Wm.  M.  Evarts^  for  defendants,  (appellants.) 

L  The  insurance  having  been  effected  upon  the  interest  of  the 
owners,  and  the  owners  of  one-fourth  part  having  by  the  bills 
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of  sale,  made  respectively  on  the  17th,  18th  and  2l8t  of  April, 
and  delivered  and  recorded  on  the  24tb,  conveyed  away  all  inte- 
rest in  that  portion,  the  plainti£&  can  recover  under  the  Policy 
for  three-fourths  only,  unless  the  Adriana  became  a  total  lofls 
prior  to  such  conveyance. 

1.  The  iaterest,  in  respect  of  which  theinsurance  was  effected, 
must,  in  order  to  entitle  the  insured  to  recover  on  the  Policy,  be 
a  subsisting  interest  during  the  risk,  and  until  and  at  the  time  of 
the  loss.  (1  Am.  Ins.,  231 ;  Phil.  In&,  §§  87  and  186,  and  caseg 
cited ;  Powks  v.  Innes,  11  Mees.  &  Welsh.,  10 ;  OarroU  v.  Boeim 
Marine  Ins.  Co.^  8  Mass.,  515 ;  Ghrdon  v.  Mass.  F.  Jk  M.  Ins.  Gh., 
2  Pick.,  258.) 

2.  The  domplaint  avers  interest  in  the  plaintiffis  as  trustees  of 
the  parties  who  conveyed  the  fourth  part  in  question  to  Kendall 
k  Richardson. 

n.  The  vessel  insured  had  not  become  a  total  loss  when  Ae 
change  of  interest  in  the  one-quarter  was  effected. 

1.  The  complaint  alleges  the  loss  to  have  taken  place  on  the 
6th  of  May,  and  not  before. 

2.  When  the  transfer  was  made  she  was  still  a  ship,  water* 
borne,  pursuing  her  voyage,  and  transporting  her  cargo;  and,  aa 
to  the  one-quarter,  she  was  sold  as  such. 

8.  At  no  time  between  the  discovery  of  the  leak  and  the  trans- 
fer was  the  condition  of  the  ship  such  as  to  justify  an  abandon- 
ment to  the  underwriters,  for  prior  to  May  1st  she  could  be  kepi 
free  from  water. 

4.  The  case  is  to  be  considered  as  if  the  policy  upon  the  one- 
fourth  had  expired  at  the  time  when  the  sale  was  effected;  the 
insured  cojild  not,  under  such  a  policy,  recover  for  a  total  loss 
on  a  vessel  which  continued  on  her  course  in  the  condition  of 
the  Adriana  a  full  week  after  the  termination  of  the  risk. 
{Meretony  v.  Dunkp,  1  T.  R.,  260 ;  Am.  Ins.,  451, 452 ;  Phil.  Ins., 
§1148.) 

in.  K  it  were  true  that  she  was  &tally  damaged  or  received 
her  death  blow  on  the  16th  of  April,  or  at  any  time  before  the 
transfer,  still  the  fact  that  the  quarter  was  sold  and  the  price 
received,  would  preclude  the  possibility  of  a  recovery  under  the 
policy  by  the  vendors  for  a  total  loss.  They  sustained  no  loss, 
and  there  is  nothing  for  which  they  could  adc  indemnity.     The 
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plaintiffi  representing  the  vendors,  as  trustees,  can  reoover  no 
moie  than  the  vendors  could. 

1.  The  owners  of  the  portion  sold  have  received  their  own 
price  for  it,  as  acknowledged  by  the  bills  of  sale,  and  on  their 
behalf  the  pbantifBs  are  struggling  to  make  the  insurers  pay  for 
it  again. 

2.  The  purohasers,  of  the  quarter  in  question  might  have  in- 
sured that  portion,  and  would  have  been  entitled  to  recover  for  a 
total  loss.  There  cannot  be  two  parties  with  an  insurable  interest 
as  owners  of  the  same  subject,  and  so  entitled  to  exact  double 
indemnity  for  its  loss. 

3.  The  plaintiff's  fsdlacy  consists  in  confounding  the  fatal  dam* . 
age  to  the  structure  of  the  ship  with  actual  loss  to  its  owners  of 
their  property  in  it 

IV,  The  Court  below  erred  in  directing  the  jury  to  find  for 
die  plaintiffs  for  the  full  amount  claimed,  if  they  came  to  the 
conclusion  that  the  Adriana  received  her  fatal  injury  prior  to  the 
24th  of  ApriL  There  is  no  evidence  in  the  case  to  justify  such 
a  finding,  or  to  warrant  the  submission  of  the  question  to  the 
jury. 

1.  No  leak  was  discovered  prior  to  the  morning  of  the  19th 
of  April,  and  up  to  that  time  the  ship  had  encountered  no  unu- 
soal  perils,  except  upon  the  16th,  "heavy  rain  and  lightning,'' 
which,  however,  could  not  have  caused  the  leak* 

2.  Aiter  the  discovery  of  the  leak,  and  be&re  the  storm  of 
May  1st,  the  ship  met  with  no  disaster  or  storm  or  bad  weather 
or  extraordinary  peril,  and  was  all  the  while  kept  free  from  water. 

3.  During  this  whole  interval  she  was  daily  within  reach  of 
aaristance,  but  her  officers  spoke  no  vessel  and  sought  for  no 
aasiatance,  and  made  no  efforts  to  lighten  or  relieve  their  ship 
until  after  the'storm  of  May  Isi 

4.  The  proximate  cause  of  the  loss,  the  real  death  blow,  was 
the  hard  gale  from  the  eastward  of  May  1st,  which  continued 
until  the  8d.  This  caused  the  ship  to  labor  very  heavily,  and 
first  made  the  leak  dangerous.  It  was  followed  by  the  bursting 
of  the  pump  on  the  4th  of  May,  and  not  till  then  did  the  ship 
become  unmanageable. 

Y.  If  the  vessel  can  in  any  sense  be  said  to  have  become  a 
total  loss  at  any  time  before  the  transfer  of  the  quarter  in  dispute, 
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the  price  receiyed  by  the  owners  of  that  portion  as  ascertained 
by  the  bills  of  sale,  was  in  the  nature  of  salvage,  and  went  as  such 
by  abandonment  to  the  underwriters,  and  this  amount  should 
have  been  accounted  for  to  the  defendants,  and  their  proportion 
deducted  from  the  verdict  (2  Phil.  Ins.,  §  1714 ;  2  Am.,  p.  1178^ 
and  cases  cited.) 

The  judgment  should  be  reversed ;  and  under  the  stipulation 
the  complaint  dismissed,  with  costs  of  the  appeal. 

Dexter  A.  JETawkins,  for  plaintiffs,  (respondents.) 

Insisted  that  a  change  of  interest  as  to  the  one-quarter, 
after  the  inception  of  the  risk,  and  before  the  loss,  does  aot 
terminate  the  Policy  pro  tanto^  but  that  it  continued  in  force  for 
the  benefit  of  the  purchasers,  and  that  the  plaintifb  may  3u6 
on  it  for  the  benefit  of  such  purchasers,  {^parka  v.  Mortals  S 
Scott,  174;  2  Bing.  N.  C,  774;  Perchard y.Whitmore,  2  Bos.  & 
Pul.,  155.) 

That  even  if  such  transfer  terminated  the  Policy,  pro  taniOj  ail 
to  such  owners,  still  it  continued  in  force  to  cover  the  merchant's 
lien  for  outfits  supplied  on  the  credit  of  the  vessel  for  this  voy- 
age ;  and  that  those  having  such  lien  were  parties  concerned  at 
the  date  of  the  Policy,  and  up  to  and  at  the  time  of  the  loss.  (1 
Am.,  219,  252 ;  Irving  v.  Richardson,  1  M.  &  Rob.,  158 ;  Si  O, 
2  B.  &  Ad.,  193 ;  4  Ball.,  424 ;  3  Burr.,  1394 ;  1  Bos.  &  Pul, 
816.) 

That  the  verdict  is  conclusive  that  the  &tal  wounds  on  account 
of  which  the  vessel  was  lost,  were  received  by  her  in  the  storm  of 
the  16th  and  18th  of  April,  and  before  the  24th.  She  was,  for 
any  beneficial  purpose,  as  completely  out  of  existence  then  as 
though  at  the  bottom  of  the  sea,  where  she  soon  sunk.  The  sub- 
sequent transfer  (and  which  was  made  under  a  mistake  of  fiicts) 
could  not  in  any  way  affect  the  defendant's  liability  for  the  loss 
or  damage  previously  sustained,  and  that  loss  was  in  substance 
total.  {Barr  v.  Oibson,  5  Mees.  &  Wels.,  390 ;  2  Duer  on  Ins.^  5, 
6 ;  id.,  570 ;  Qyit  v.  SmiOi,  3  Johns.  Gas.,  16 ;  HoioeU  v.  Protection 
Ins.  Go,,  7  Ohio  R,  284;  4  Kern.,  143;  2  Am.,  1000-1004; 
Boux  V.  Salvador,  3  Bing.  N.  C,  266 ;  MeUish  v.  Andrews,  16 
East,  15;  Hare  v.  Travis,  7  B.  &  C,  14:  1  Phil,  on  Ins.,  706, 
707.) 
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* __ 

By  the  Court — Moncriep,  J.  The  words  in  the  Policy, 
"  for  whom  it  may  concern,"  must  be  applied  to  the  interest  of 
the  parties,  and  only  the  parties  for  whom  it  was  intended  by  the 
person  who  effects  or  orders  the  insurance.  (7  Har.  &  Johns., 
417 ;  2  Caines,  203 ;  4  Wend.,  75 ;  8  id.,  144 ;  24  id.,  276.) 

Those  terms  are  always  controlled  by  proof  of  the  parties  for 
whose  benefit  the  insurance  was  in  fact  intended.  {Sharp  v. 
Whipple^  1  Bosw.,  567.)  Proof  was  given  showing  that  William 
D.  Crooker,  David  Crooker  and  Theodore  Ripley  were  the  owners 
of  the  one-fourth  interest  in  said  vessel  up  to  the  24th  of  April, 
1856,  on  which  day  bilb  of  sale  therefor  (of  previous  dates)  were 
delivered  to  Kendall  &  Bichardson,  the  purchasers. 

On  the  opening  of  the  case  on  behalf  of  the  plaintiff  the 
defendants  stated  that  they  defended  as  to  this  one-fourth  solely, 
on  the  ground  of  change  of  interest  as  to  this  one-fourth,  after 
the  inception  of  the  Policy  and  before  loss. 

The  jury,  upon  the  evidence  in  the  case,  found,  as  a  matter  of 
feet,  that  the  vessel,  "  before  the  24th  of  April,  received  the  fatal 
injury  which  caused  her  subsequent  loss  by  sinking,  on  the  5th 
or  6th  of  May  following." 

The  vessel  having  received  a  death  wound  before  she  was  sold, 
then  it  is  true  that  by  the  perils  insured  against  she  was  damaged 
while  owned  by  the  insured,  and  they  should  recover  to  the 
extent  of  that  damage,  though  they  sell  her  subsequently  and 
before  the  destruction  is  visibly  complete. 

The  question  then  arises,  what,  on  such  a  state  of  facts,  was 
the  extent  of  the  damage  or  the  loss  ?  Wherever  it  appears  that 
neither  the  assured  nor  the  underwriters  could  exercise  any  con- 
trol over  the  vessel,  and  that  in  the  course  of  the  voyage  the 
vessel  had  been  placed  in  such  a  position  that  it  was  totally  put 
of  the  power  of  the  assured  or  the  underwriters  to  procure  her 
arrival,  the  voyage  being  arrested  and  the  vessel  receiving  a 
damage  which,  considering  its  nature,  rendered  it  certain  that  she 
could  not  reach  her  original  destination,  the  loss  is  absolutely 
and  of  itself  total,  independently  of  the  election  of  the  assured 
to  treat  it  as  such. 

The  loss  is  in  its  nature  total  to  him  who  has  no  means  of 
recovering  his  property,  whether  his  inability  arises  from  its 
annihilation  or  from  any  other  insuperable  obstacle.     (It  is  only 
Bosw.— Vol.  V.  48 
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in  case  of  a  constructive,  not  of  an  absolute  total  loss,  that  an 
abandonment  is  necessary.)  (1  Curtis,  152 ;  9  BarzL  k  Cress.,  411 ; 
2  Maule  k  Selw.,  240;  Park.,  169;  8  Bing.  K  C,  266;  14 
Conn.,  50.) 

If  the  damage  was  such  that  the  vessel  could  not  get  into 
port,  but  sunk  at  sea,  the  loss  was  practically  total,  and  in  sub- 
stance and  good  sense  amounted  to  the  sum  insured,  and  the 
defendants  are  bound  by  the  very  terms  of  their  contract  to 
pay  the  whole  sum  insured.  (8  Johns.  Cas.,  16 ;  8  Bing.  N.  C, 
266;  6  Mass.  R,  465;-  7  Ohio  R,  288.) 

No  cases  say  that  the  bare  existence  of  the  hulk,  ''the  mere 
congeries  of  plank  and  iron  "  of  the  ship,  prevents  the  loss  fix>m 
being  total. 

The  exceptions,  therefore,  not  being  well  taken,  the  judgment 
will  be  affirmed  in  conformity  to  the  stipulation  between  the 
parties. 

Judgment  was  ordered  accordingly.^ 


Isaac  N.  Stoddard,  Plaintiff  and  Respondent^  v.  Sakxtsl 
Rotton,  Defendant  and  Appellant 

0.  an  owner  of  land,  conveyed  it  by  a  deed,  absolute  on  its  &ce,  to  W,  and 
W  at  the  same  time  executed  and  delivered  to  G  a  written  defeasance 
which  made  the  deed,  as  between  the  parties  to  it,  a  mortgage;  the  deed 
was  recorded  as  a  deed,  and  the  defeasance  was  not  recorded.  W  subse- 
quently conveyed  in  fee  to  the  plaintiff^  who  paid  the  agreed  price,  and 
recorded  his  deed,  without  having  any  notice  of  the  defeasance. 

1.  Sddf  that  the  plaintiff,  having  bought  in  actual  good  iaith,  acquired  a  title 
perfect  as  against  G,  and  as  agidnst  the  defendant,  G*8  remote  grantee  under 
deeds  subsequent  to  the  plaintiff's  deed,  notwithstanding  the  defendant  toc^ 
his  deed  and  paid  the  consideration  without  actual  notice  of  the  deed  from 
W  to  the  plaintiff,  or  of  the  defeasance. 

2.  That  1  Revised  Statutes,  (p.  756,  §  3,)  which  is  to  the  effect  that  a  grantee 
in  a  deed  intended  as  a  mortgage,  unless  he  records  it  as  a  mortgage,  and 
also  records  therewith  and  at  the  same  time  the  writing  operating  as  a 
defeasance  of  the  same,  shall  not  derive  any  advantage  from  the  recording 

>  The  case  of  Dunetm,  et  id.  v.  Th4  Ortat  WMern  Inturance  Company^  was  argued  at  the 
same  term  aa  the  above,  invoWed  tabstantially  the  eaine  qaeationfl,  and  wae  aimllarly 
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thereof  cannot  be  constraed  as  operating  to  defeat  the  title  which  the  plain- 
tiff thus  acquired  from  W. 

3.  Where,  on  the  trial  of  an  action  of  ejectment^  the  defendant  is  permitted 
to  amend  his  answer,  and  allege  that  his  possession  is  that  of  a  mortgagee 
in  possession,  the  plaintiff  may,  in  the  discretion  of  the  Ck>urt^  amend  his 
complaint  so  as  to  convert  the  action  into  one  to  redeem  from  the  defend- 
ant as  a  mortgagee  in  possession.  (Per  Hoffman,  J.) 

4.  Mddj  also,  that  the  defendant  could  not  be  treated  as  a  mortgagee  in  pos- 
session, by  force  of  the  deed  from  his  inmiediate  grtfntor,  although  such 
grantor,  subsequent  to  receiving  a  deed  from  G,  and  before  conveying  to 
the  defendant^  had  a  mortgage  assigned  to  him  which  was  a  lien  on  the 
premises  when  C  conveyed  to  W,  and  remained  partly  unpaid;  that  sudi 
mortgage  was  extinguished  by  the  conveyance  with  warranty  to  the  defendr 
ant^  as  between  the  latter  and  his  immediate  grantor. 

5.  The  Referee  having  treated  the  defendant  as  a  mortgagee  in  possession 
under  said  mortgage,  and  having  decided  that  the  plaintiff  pay  to  the 
defendant  the  amount  found  due  thereon,  as  a  condition  of  recovering  pos- 
session :  Bdd,  on  an  appeal  taken  by  the  defendant,  that  there  was  no 
enor  to  the  prejudice  of  the  latter,  and  that  the  judgm^t  be  affirmed.  . . 

(Before  Hoffman,  PiKtBXPONT  and  Moncrixf,  J.  J.) 
Heard,  October  2l8t;  decided,  November  26th,  1859. 

This  is  an  appeal  by  the  defendant  from  a  judgment  entered 
on  the  report  of  J.  C.  Bancroft  Davis^  Esq.,  as  Referee. 

The  complaint,  as  originally  framed,  states  that  the  plaintifip, 
on  the  8d  of  September,  1854,  was  seized  in  fee  of  certain  real 
estate  therein  described,  being  a  lot  in  Eighteenth  street,  between 
Second  and  Third  avenues,  New  York  city ;  that  the  defendant^ 
on  the  6th  of  June,  1856,  entered  into  possession,  and  unlawfully 
withholds  possession,  to  plaintiff's  damage,  and  prays  that  plain- 
tiff  ''be  adjudged  to  recover  of  said  defendant  the  said  real  pro- 
perty and  the  possession  thereof"  with  costs. 

The  answer,  as  originally  framed,  first,  denied  each  and  every 
allegation  of  the  complaint  It  alleged,  second,  that  the  defend- 
ant, "on  or  about  the  5th  of  June,  1856,  became  seised  in  fee 
and  possessed  of  the  real  property  referred  to  in  the  complaint^ 
and  ever  since  has  been  and  now  is  the  owner  thereof,  and  enti- 
tled to  its  possession." 

The  action  was  referred  on  the  issues  thus  joined ;  and,  during 
the  trial,  the  answer  was  amended,  on  defendant's  motion,  against 
plaintiff's  objection  and  exception ;  and,  thereupon,  the  complaint 
was  amended  against  defendant's  objection  and  exception.  The 
nature  of  such  amendments  is  hereinafter  stated. 


^ 
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From  the  facts  found  by  the  Referee  it  appears  that  the  lot  in 
question  is  part  of  the  Stuy  vesant  estate ;  that  it  was  conveyed  by 
Gerard  Stuy  vesant  and  wife,  December  1, 1848,  to  William  Smith 
Brown,  who  gave  back  to  Stuy  vesant  amortgage  for  $4,700,  which 
mortgage  was  in  force  and  unpaid  when  this  suit  was  brought 
Such  deed  and  mortgage  were  recorded  December  12, 1848. 

That,  on  the  1st  of  June,  1850,  'Brown,  having  a  perfect  tide, 
subject  to  the  mortgage  for  $4,700,  by  a  deed  signed  by  himself 
and  wife,  conveyed  the  premises  to  Edward  Crane  in  fee,  who 
executed  a  mortgage  to  Brown  for  $4,800,  part  of  the  considera- 
tion money ;  which  deed  and  mortgage  were  recorded  on  the  day 
of  their  date. 

Crane  and  wife,  by  a  deed  dated  September  27, 1852,  conveyed 
the  lot  to  H.  Willis  in  fee,  for  the  expressed  consideration  of 
$10,000,  which  was  duly  recorded  as  a  deed  October  2,  1862. 
Willis,  at  the  same  time,  executed  and  delivered  to  Crane  a  paper, 
writing  or  defeasance,  not  sealed,  which  made  the  deed  from 
Crane  to  Willis,  as  between  the  parties  to  it,  in  effect  a  mortgage. 
This  defeasance  was  never  acknowledged  or  recorded. 

On  the  25th  of  August,  1854,  Willis,  by  deed  of  that  date, 
conveyed  the  lot  in  question  to  the  plaintiff,  which  deed  was  duly 
recorded  September  2d,  1854.  The  plaintiff,  on  receiving  such 
deed,  paid  the  consideration  in  full,  and  had  no  knowledge  or 
actual  notice  of  the  defeasance  until  some  time  after  the  deed  to 
him  had  been  recorded.  These  conveyances  constitute  the  plain- 
tiff's title. 

On  the  1st  of  June,  1850,  William  C.  Burke  and  wife— WU- 
liam  C.  being  a  brother-in-law  of  said  Edward  Crane — went  into 
possession  of  the  lot,  and  continued  in  possession,  with  Crane's 
assent,  until  March  17,  1855,  and  from  that  date  until  June  12, 
1856,  claimed  that  Burke's  wife  owned  the  lot  in  fee. 

On  the  17th  of  March,  1855,  said  Crane  and  wife,  by  deed  of 
that  date,  conveyed  the  premises  in  fee  to  Sarah  Elizabeth  Burke, 
ihe  wife  of  said  William  C.  Burke,  which  deed  was  recorded  on 
the25thof  April,  1855. 

On  the  18th  of  April,  1855,  William  Smith  Brown,  by  deed, 
assigned  the  said  mortgage  for  $4,800  to  one  Charles  Ely,  there 
being  then  $1,000  and  some  interest  due  thereon.  That  assign* 
ment  was  recorded  on  the  day  of  its  date. 
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On  the  8d  of  May,  1856,  the  defendant  and  William  C.  Burke 
entered  into  an  agreement  for  the  purchase  by  the  former  of  the 
lot  in  question. 

On  the  81st  of  May,  1856,  Ely,  by  deed,  assigned  to  said 
Sarah  Elizabeth  Burke  the  said  mortgage  for  $4,800 ;  and  that 
deed  was  recorded  on  the  day  of  its  date. 

On  the  4th  of  June,  1856,  Burke  and  wife,  by  deed  of  that 
date,  containing  full  covenants  against  everything  except  the  said 
$4,700  mortgage  from  Brown  to  Stuyvesant,  conveyed  the  lot  in 
question  to  the  defendant  in  fee,  who  thereupon  paid  the  agreed 
value  in  full.  He  did  not  know  of  the  deed  from  Crane  to  Wil- 
lis, or  from  Willis  to  the  plaintiff,  until  after  he  had  paid  for  the 
lot  Since  the  12th  of  June,  1856,  the  defendant  has  been  in 
possession,  receiving  the  rents  and  profits. 

By  the  amendment  of  the  answer  which  the  defendant  was 
permitted  to  make  during  the  trial,  he  alleged  and,  having  thus 
amended,  proved,  the  facts  before  stated  as  to  the  execution  of 
the  mortgage  by  Crane  to  William  Smith  Brown  for  $4,800 ;  the 
transfer  of  it  by  Brown  to  Ely,  and  by  Ely  to  said  S.  E.  Burke, 
and  that  the  latter  was  in  possession  when  it  was  so  assigned  to 
her ;  the  amount  owing  thereon ;  and  the  deed  £rom  Burke  and 
wife  to  the  defendant 

The  amendment  which  the  plaintiff  was  permitted  to  make  to 
his  complaint  is  to  the  effect  "  that  the  value  of  said  premises  is 
$10,000,  or  thereabouts,  and  the  value  of  the  yearly  rents  and 
profits  is  $1,000 ;"  with  the  addition,  to  the  prayer  for  relief  ori- 
ginally stated,  of  a  prayer  for  general  relief. 

The  Referee  took  evidence  as  to  the  amount  due  on  the  said 
mortgage  for  $4,800,  and  as  to  the  rents  and  profits  received  by 
the  defendant,  and  his  disbursements  on  account  of  the  premises 
while  he  was  in  possession ;  and  found  that  the  balance  due  on 
said  mortgage,  at  the  date  of  his  report,  (April  25,  1859,)  was 
$113.60. 

He  found,  as  conclusions  of  law,  that  the  plaintiff  acquired  a 
perfect  title,  subject  to  the  two  mortgages  for  $4,700  and  $4,800; 
that  the  title  to  the  $4,800  mortgage  and  the  moneys  due  had 
been  vested  in  the  defendant,  and  that  the  balance  due  to  him 
must  be  paid  before  the  plaintiff  recovered  possession ;  that  the 
defendant,  at  the  time  this  suit  was  commenced  was,  and  since 
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June  12, 1856,  bad  been,  in  possession,  and  was  and  ia  acconntable 
as  a  mortgagee  in  pos&ession ;  that  the  plaintiff  recoyer  posses* 
sion  on  paying  the  balance  due  on  the  $4,800  mortgage ;  and  that 
the  plaintiff  also  lecoTer  his  costs  of  tiie  action.  The  defendant 
dnly  excepted  to  the  decision  of  the  Referee:  some  exceptions, 
which  were  taken  daring  the  progress  of  the  trial,  are  not  stated, 
as  they  are  not  discussed  in  the  opinion  delivered. 

From  the  judgment  entered  according  to  the  dedsion,  the 
defendant  appealed  to  the  General  Term. 

a  a  Lcmgddl  and  F.  W.  Burke,  for  appellant. 

WiUiam  AUen  BvHer^  for  respondent 

Bt  the  Court — Hoffkan,  J.  The  first  and  main  question 
is,  what  was  the  effect  of  the  omission  of  Crane  to  record  the 
defeasance  given  to  him  by  Willis  ? 

Both  parties  daim  under  Crane,  who,  it  is  admitted,  was  seised 
in  fee  after  June  27,  1850,  subject  to  the  mortgage  of  $4,700 
given  by  Brown  to  Stuy  vesant    • 

The  deed  of  Crane  to  Willis  of  September  27th,  1852,  and  the 
defeasiUice  of  the  same  date  made  by  him,  constituted,  as  between 
those  immediate  parties,  a  mortgage,  or  conditional  sale.  (1  R  S., 
766,  §58;  JaTnea  v.  Johnson^  6  John.  Ch.  B.,  417.)  So  long  as 
Jxma  fide  purchaseifs  under  either  party  did  not  intervene,  tibeir 
tights  would  be  governed  by  the  deed  and  defeasance,  whether 
either  were  recorded  or  not 

But  Willis  records  Crane's  deed  to  him  on  the  2d  of  October, 
1852,  in  the  book  of  deeds ;  and  Crane  omits  to  record  the  defea- 
sance at  all,  or  to  have  it  acknowledged  or  proven. 

Then  Willis  conveys  to  the  plaintiff,  for  valuable  consideration^ 
on  the  25th  of  August,  1854.  This  deed  was  recorded  September 
2d,  1854.  The  Referee  finds  that  the  plaintiff  was  a  purchaser 
for  value,  and  had  no  notice  of  the  memorandum,  or  defeasance^ 
until  some  time  after  his  deed  was  recorded  and  the  consideration 
paid.  This  finding  is  supported  by  the  evidence.  Crane  subse* 
quently  conveys  to  the  grantor  of  the  defendant,  and  the  latter 
is  in  possession. 

The  provisions  of  the  statute  which  bear  upon  the  present 
question  are  the  2d  and  8d  sections  of  the  act "  of  recording 
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conveyance,"  &c  (1  R.  S.,  756.)  By  the  second  section,  "  dif- 
ferent sets  of  books  are  to  be  provided  by  the  clerks  of  the 
serveral  counties  for  the  recording  of  deeds  and  mortgages;  in 
one  of  which  sets  all  conveyances,  absolute  in  their  terms  and 
not  intended  as  mortgages,  or  as  securities  in  the  nature  of  mort- 
gages, shall  be  recorded ;  and,  in  the  other  set,  such  mortgages 
and  securities  shall  be  recorded." 

The  8d  section  provides  "  that  every  deed  conveying  real  estate 
which,  by  any  other  instrument  in  writing,  shall  appear  to  have 
been  intended  only  as  a  security  in  the  nature  of  a  mortgage, 
though  it  be  an  absolute  conveyance  in  terms,  shall  be  considered 
as  a  mortgage ;  and  the  person  for  whose  benefit  such  deed  shall 
be  made  shall  not  derive  any  advantage  from  the  recording 
thereof  unless  every  writing  operating  as  a  defeasance  of  the 
same,  or  explanatory  of  its  being  designed  to  have  the  effect  only 
of  a  mortgage  or  conditional  deed,  be  also  recorded  therewith  and 
at  the  same  time." 

Under  this  provision,  Willis,  for  whose  benefit  the  deed  was 
made,  could  not  derive  any  advantage  irom  the  record  thereof, 
unaccompanied  with  the  record  of  the  defeasance.  If,  for  exam- 
ple, Orane  had  afterwards  conveyed  or  mortgaged  the  property 
to  a  bona  fide  grantee,  Willis  might  have  been  set  aside  in  favor 
of  that  grantee,  (notwithstanding  the  record  of  the  deed  to  him,) 
upon  discovering  the  defeasance.  The  record,  per  se,  would  not 
protect  Willis;  although  actual  notice  of  the  deed,  with  actual 
notice  of  the  defeasance,  would,  I  presume,  do  so,  so  as  to  give 
him  the  rights  of  a  mortgagee. 

These  points  seem  settled  under  the  former  registering  acts  by 
the  cases  of  Dey  v.  Dunhmn^  (2  John.  Ch.  R.,  188 ;  15  Johns.  R, 
556;)  White  v.  Moore^  (1  Paige,  551;)  James  y.  Jdm&m.  (6 
Johns.  Ch.  R,  417;  2  Cow.,  247.) 

But  a  bona  fide  purchaser  from  Willis  finds  this  deed  on  record, 
recorded  in  the  proper  book,  as  an  absolute  conveyance.  He 
knows  nothing  to  contradict  the  import  of  the  deed  and  record, 
viz. ;  that  Willis  was  the  owner  in  fee. 

It  is  not  contended  that  Willis  could  have  set  up  any  right 
against  his  own  grantee.  How  could  Crane  do  so  on  his  own 
behalf  7    He  takes  the  defeasance  without  acknowledgment,  con- 
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oeaU  it|  an<i  thas  enables  Willis  to  exhibit  himself  on-  the  deed 
and  tlie):ecord,  as  absolute  owner. 

.  ..  Ho"v«^^can  Crane's  subsequent  grantee  be  in  a  better  situation? 
Efe  finds  an  absolute  deed  from  Crane  to  Willis  on  record,  and 
an  absolute  deed  from  Willis  to  the  plaintiff.  He  is  chargeable 
with  notice,  unless,  as  the  counsel  of  the  plaintiff  observes,  the 
effect  of  the  statute  is,  to  annul  the  record  for  every  purpose ;  to 
make  the  case  the  same  as  if  there  had  been  no  record  at  all. 

This,  we  apprehend,  cannot  be  concluded,  and  we  think  the 
case  of  Mills  v.  Comstock  (5  John.  Ch.  B.,  214,)  is  sufficient  to 
cover  and  decide  the  present  question.  The  purposes  and  scope 
of  the  statute  are  answered,  when  it  is  held,  that  Willis  could 
not  support  his  title  against  a  bona  fide  grantee  of  Crane,  by 
virtue  merely  of  his  recorded  deed,  and  that  Crane  could  not 
defeat  a  hona  fide  recorded  grantee  of  Willis  by  any  subsequent 
grant  of  his  own. 

2.  It  is  urged  that  the  possession  of  Burke,  (who  was  in  pos- 
session from  June,  1850,  to  June,  1856,)  was  the  possession  of 
Crane,  and  that  when  Willis  conveyed  to  the  plaintiff  Stoddard 
in  1854,  this  possession  charged  the  plaintiff  with  knowledge  of 
Crane's  legal  position  under  the  defeasance,  and  there  was  Acre- 
fore  an  adverse  possession  in  Crane  which  defeated  Willis'  deed 
to  the  plaintiff.  (2  R  S.,  739,  §  147.) 

Several  answers  may  be  given :  a  purchaser  may  be  treated  as 
chargeable  with  notice  of  the  nature  of  the  title  of  one  in  actual 
possession  of  the  land,  but  we  apprehend  the  rule  has  never 
been  carried  further.  If  Burke's  title  would  not  defeat  him,  he 
need  not  go  further.  Burke's  passession  was  not  under  any  title 
which  can  affect  the  plaintiff.  And  the  defendant  claims  under 
Burke  by  deed  two  years  after  the  plaintiff's  title  accrued,  by 
the  deed  to  him. 

Again,  to  hold  that  the  plaintiff  was  affected  in  1864,  by  a 
virtual  constructive  possession  of  Crane,  with  notice  of  Crane 
being  mortgagee  in  possession,  wQuld  be  to  enable  Crane  fraudu- 
lently to  defeat  the  hona  fide  grantee  of  his  recorded  bona  fidt 
grantee. 

Again,  in  no  proper  sense  within  the  statute  referred  to,  avoid- 
ing a  grant,  when  the  lands  are  held  under  a  title  adverse  to  that 
of  the  grantor,  can  the  possession  of  a  mortgagee  be  deemed  ad- 
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Terse  to  tlmt  of  his  mortgagor.    Crane's  possession  < 
been  no  more  than  this,  if  he  had  been  in  actual 

3.  Two  other  points  of  the  defendant  may  be  consid 
together,  viz.,  ihe  fifth  point  of  those  signed  by  Mr.  Langdell, 
and  the  first  of  those  of  Mr.  Burke,  adopted  by  him.  It  is  con- 
tended that  the  Referee  erred  in  holding  that  the  defendant  was 
aoooantable  in  this  action,  as  mortgagee  in  possession,  for  the  rents 
and  profits  of  the  premises,  and  that  the  plaintiff  was  entitied  to 
reeover  upon  paying  to  the  defendant  the  balance  found  due 
upon  said  mortgaga  The  effect  of  this  decision  was  to  convert  an 
action  of  ejectment  into  a  bill  in  equity  to  redeem.  The  second 
proposition  is,  that  the  defendant  was  assignee  of  an  unpaid 
mortgage,  in  possession  when  the  action  was  brought,  and  can* 
not  be  dispossessed  by  ejectment 

A  statement  of  the  course  of  the  pleadings  is  necessary  to  un- 
derstand these  points. 

The  complaint  and  answer,  as  originally  served,  are  set  out  in 
fall  in  the  statement  of  the  case. 

[The  opinion  here  states  the  application  made  by  the  defendant 
to  amend  his  answer,  and  the  proceedings  then  had  in  respect  to 
the  amendment  of  that,  and  also  of  the  complaint  and  then  pro- 
ceeds as  foUcTws :] 

The  defense  thus  set  up  by  way  of  amendment  was  substan- 
tially this:  lyiirdj  That  Crane,  in  June,  1860,  executed  a  bond 
and  mortgage  to  Wm.  Smith  Brown  for  $4,800,  and  such  mort- 
gage was  duly  recorded  the  27th  of  June,  1850 ;  that  on  the  18th 
of  April,  1855,  Brown  assigned  such  bond  and  mortgage  to  one 
Ely ;  that  on  the  81st  of  May,  1866,  Ely  assigned  them  to  Sarah 
E.  Burke ;  that  Mrs.  Burke,  being  in  possession  after  condition 
broken  by  reason  of  the  non-payment  of  the  sum  of  $1,00Q, 
the  last  installment  and  interest,  with  her  husband  eonveyed  the 
premises,  by  a  full  covenant  deed,  with  warranty,  to  the  defend^ 
mat,  by  deed  of  the  5th  of  June,  1856,  and  that  Mrs.  Burke  was, 
at  the  date  and  delivery  of  such  deed,  in  possession. 

The  Beferee,  as  appears  by  his  finding,  took  testimony  upon 
and  considered  all  the  questions  which  could  arise  under  such 
pleadings ;  took  an  account  of  the  rents  and  profits  on  the  one 
nde,  and  of  the  amount  due  upon  the  Brown  mortgage  on  the 
other;  found  a  balance  of  $118.60  due  upon  the  mortgage,  and 
Bo8W.— Vol.  V.  49 
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gave  jadgment  for  possession,  upon  the  plaintifis  paying  that 
sum  and  the  oosts  of  the  suit 

These  &cts  present  some  points  of  interest 

It  is  undoubted  law,  that  "  when  a  mortgagor  under  whom  a 
plaintiff  claims  has  made  default,  the  estate  is  forfeited  at  law;  the 
interest  which  remains  in  the  grantee  of  the  mortgagor  is  but  an 
equity  of  redemption ;  and  the  owner  of  such  equity  could  not| 
after  forfeiture,  sustain  ejectment  against  the  mortgagee  in  poeses- 
don,  or  any  one  holding  under  him.  He  has  only  the  right  to 
redeem  in  equity."  I  use  the  language  of  Denio,  J.,  in  deliyering 
the  opinion  of  the  Court  in  PeU  v.  Ulmar.  (18  N.  Y.  R,  141.) 

But,  all  the  cases  cited  express  the  rule  as  applicable  to  actions 
of  ejectment  before  the  Code.  The  case  itself  does  not  nuse  or 
determine  the  present  question  under  the  Code. 

The  pleadings,  and  the  testimony  admitted,  and  the  facts  found 
by  the  Referee,  present  a  case  which  embraces  every  element  of 
a  proper  bill  to  redeem  mortgaged  premises,  in  the  possession  of 
the  mortgagee,  or  persons  under  him.  There  is  the  allegation 
and  proof  of  a  title  in  the  plaintiff  sufficient  to  authorize  him  to 
redeem.  There  is  an  allegation  and  proof  of  the  rents  and  pro- 
fits amounting  to  a  certain  sum,  received  by  the  assignee  of  the 
mortgage.  There  is  an  allegation  and  proof  of  the  amount  due 
upon  the  mortgage.  There  is  a  demand  for  the  recovery  of  pos- 
session, and  there  is  a  judgment  that  it  shall  be  recovered  upon 
payment  of  a  balance  found  due  on  the  mortgage.  In  this  the 
plaintiff  acquiesces.    It  is  the  same  as  if  he  sought  it 

It  was  settled  as  long  ago  as  the  time  of  Lord  Habd wicks,  that 
upon  a  bill  to  redeem  from  a  mortgagee  in  possession,  the  Court, 
atter  decreeing  redemption,  would  not  drive  the  party  to  eject- 
ment to  recover  possession,  but  would  compel  the  surrender  bj 
its  own  process.  {Yaiea  v.  EdmUy,  2  Atk.,  860 ;  Seaton  on  De- 
crees, 145-147,  citing  Ondy  v.  Moor,  25th  Oct,  1742,  and  MUkr 
V.  Beaty,  12th  Dea,  1746.) 

We  have  under  the  Code  the  distinction  between  legal  and 
equitable  remedies  abolished,  and  a  uniform  course  of  proceeding 
in  all  cases  established.  (Preamble  to  Code.)  We  have  the  dis 
tinction  between  actions  at  law  and  suits  in  equity  extinguisbedf 
and  but  one  form  of  action  to  etiforce  private  rights.  (§  69.)  We 
have  it  provided  that  the  plaintiff  may  unite  in  the  same  com- 
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plaint  several  causes  of  action,  whether  they  be  such  as  hare 
been  denominated  legal  or  equitable,  or  both,  in  (among  other 
specifications)  transactions  connected  with  the  same  subject  of 
action.  (§  167.)  And  we  find  that  any  relief  may  be  granted 
consistent  with  the  case  made  by  the  complaint  and  embraced 
within  the  issue.  (§275.) 

The  amendments  by  which  the  complaint  was  changed  and  the 
issues  enlarged,  have,  in  fact,  converted  the  case  into  an  action 
for  redemption,  and  there  does  not  seem  to  exist  any  substantial, 
ground  in  the  justice  of  the  case  for  defeating  the  plaintiff  and 
and  dismissing  the  present  action. 

In  the  case  of  Davis  v.  Gonklin^  before  the  present  Chief  Jus- 
tice of  this  Court,  an  action  of  ejectment  was  brought  by  one 
who  stood  in  the  situation  of  mortgagor  unforeclosed,.  against 
parties  claiming  under  a  foreclosure  which  was  adjudged  invalid. 
Those  parties,  however,  stood  in  the  situation  of  mortgagees  or 
assignees  of  a  mortgagee,  in  possession  after  forfeiture,  and  thus 
could  defeat  ejectment.  The  complaint  was  thereupon  dismissed, 
without  prejudice  to  the  right  of  the  plaintiff  to  bring  such  new 
action  as  he  might  be  advised.  The  Court  suggested  that  a  suit 
to  redeem  was  the  only  proper  remedy. 

No  application  to  amend  the  pleadings  was  there  made. 

The  cases  of  Marquat  v.  Marqmt,  (2  Kern.,  386,)  and  PhilUpB 
T.  Oorham,  (17  N.  Y.  R.,  270,)  seem  to  sanction  an  amendment 
of  this  nature.  Yet  in  Walter  v.  BenneUj  (16  N.  Y.  R.,  250,)  it 
was  held  that  a  right  to  recover  upon  a  contract  is  wholly  distinct 
from  a  right  to  recover  as  for  a  wrongful  conversion  of  personal 
property ;  and  if  an  action  has  proceeded  to  trial  upon  one  ground 
unsucc^sfuUy,  it  cannot  be  sustained  upon  the  other. 

But  if  this  view  is  untenable,  another  appears  to  me  clear. 
The  exception  to  the  amendment  moved  for  by  the  defendant^' 
and  to  the  testimony  under  it,  was  well  taken.  The  defendant 
claimed  to  be  assignee  of  the  Brown  mortgage,  by  reason  of  a 
deed  to  him,  with  full  covenants  from  the  holder  of  such  mort- 
gage. It  is  certain,  as  I  think,  that  a  bonajvde  holder,  by  assign- 
ment of  that  bond  and  mortgage  before  the  deed,  could  now 
assert  a  claim  upon  the  property  under  it.  I  know  of  no  rule 
of  law  or  equity  which  would  effectually  transfer  the  mortgage 
to  the  grantee  as  against  such  a  purchaser. 
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But,  again,  the  operation  of  the  covenants  could  not  be  higher 
than  a  virtual  equitable  assignment  of  the  mortgage  to  the 
grantee ;  and  it  would  seem  that  a  merger  would  then  be  effected 
of  such  incumbrance  in  the  fee ;  that  this  would  clearly  be  the 
case  at  law,  and  that  there  was  not  sufficient  to  bring  the  case 
within  the  equitable  rule,  by  which  an  incumbrance  is  sometimes 
held  not  to  have  been  extinguished.  {James  v.  Morey^  2  CJow., 
246 ;  4  Kent's  Com.,  102,  and  cases.) 

There  is,  however,  a  yet  more  decisive  view  of  the  point  found 
in  the  principle  decided  in  Mickles  v.  Townsend,  (18  N.  Y.  R, 
575.)  It  was  held  that  when  a  party  granted  land  with  warranty, 
and  afterwards  acquired  a  mortgage  given  by  a  former  owner, 
he  took  such  mortgage  for  the  benefit  of  his  grantee,  and  the 
lien  was  discharged  and  acquitted.  The  line  of  reasoning  pur- 
sued by  Mr.  Justice  Strong,  is  as  pertinent  to  show  that  a  mort- 
gage in  the  hands  of  a  grantor  at  the  time  of  his  grants  shall 
be  extinguished  as  fully  as  a  mortgage  subsequently  obtained. 

It  is  true  that  both  this  learned  Judge  and  Justice  Denio  do 
not  consider  the  doctrine  of  merger  as  strictly  applicable  to  the 
case,  because  it  might  be  that  the  grantor  intended  to  keep  the 
mortgage  alive,  within  the  case  of  t/izTnes  v.  Mcrey.  (2  Cow.,  246.) 
But  the  doctrine  of  estoppel  did  apply,  and  the  subsequent 
right  passes  by  it 

Whatever  be  the  principle  of  the  decision,  it  seems  to  me  that 
the  deed  with  warranty  produced  between  the  parties  an  extinc- 
tion of  the  lien  at  law,  and  that  nothing  could  have  kept  it  in 
force  but  some  aict  of  the  grantee  recognizing  and  continuing  its 
legal  being.  Nothing  of  this  kind  is  in  the  case,  and  no  pre- 
sumed intention  is  warranted. 

.  The  result  is  that  the  plaintiff  was  entitled  to  his  judgment 
even  after  the  amendments  of  the  answer  allowed  by  the  Referee. 
He  has  consented  to  modify  this  absolute  right  by  paying  a  cer- 
tain sum  to  the  defendant;  consented  to  put  him  in  a  position  as 
if  he  were  mortgagee  in  possession.  The  defendant  can  hardly 
compLiin  of  this. 

Several  exceptions  were  taken  to  the  rulings  of  the  B^ree 
during  the  trial,  but  none  are  noticed  upon  the  points. 

The  judgment  should  be  affirmed. 

.Judgment  affirmed,  with  costs. 
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John  S.  Giles,  PlaintiflF,  v.  William  B.  Cbosby  et  al.  Defend- 
ants. 

1.  Where  a-  bond  is  given  by  several  persons,  by  the  terms  of  which  they  obli- 
g&te  themselves  to  pay  a  sum  jiherein  named,  ^^on  the  oompletion.of  tho 
opening  <^  Canal  street  and  the  widening  of  Walker  street,  according  to 
the  plan  now  in  the  hands  of  Commissioners/'  &a,  and  the  plan  is  subse- 
quently, without  the  consent  of  the  obligors,  so  changed  that  a  gore  of 
land  at  the  part  of  Canal  street,  bounded  by  Centre,  Walker  and  Baxter 
streets,  instead  of  being  taken  and  converted  into  a  park,  as  the  original 
plan  contemplated,  is  not  taken,  but  is  left  to  be  built  upon,  and  Canal 
street  is  extended  an  additional  distance,  and  the  work  is  completed  accord- 
ing to  the  modified  plan,  such  obligors  are  not  liable  upon  said  bond. 

%  The  question  of  their  liability  on  such  bond  is  not  affected  by  the  fact  that 
the  change  of  plan  made  the  improvement  less  expensive  than  it  would 
have  been  if  completed  according  to  the  plan  referred  to  in  <he  bond. 
(Before  Hoffman,  Pierrepont  and  Moncrief,  J.  J.) 
Heard,  October  26  j  decided,  November  26,  1859. 

This  action  is  brought  by  John  S.  Giles,  as  plaintiff,  against 
Wm.  B.  Crosby,  John  C.  Beekraan,  Henry  R.  Remsen,  William 
Benosen  and  Frederick  Schuchardt,  as  defendants.  It  was  tried 
before  Chief  Justice  Bosworth  and  a  jury,  on  the  9th  of  Marcb| 
1859. 

it  is  brought  by  the  plaintiff  against  the  defendants  to  recover 
the  siun  of  $10,000,  with  interest  from  March  24th,  1854,  and  is 
founded  on  a  bond  executed  by  the  defendants  to  the  plaintiff 
dated  November  8th,  1861,  conditioned  for  the  payment  by  the 
defendants  of  $10,000,  on  the  completion  of  the  opening  of 
Canal  street  and  widening  of  Walker  street;,  according  to  the 
plan  then  (i.  c,  November  8th,  1851,)  in  the  bands  of  Commis' 
sioners,  for  the  opening  of  Canal  street  into  Walker  street,  and 
the  widening  of  Walker  street  The  condition  of  the  bond 
declared  that  "  these  presents  are  given  under  the  express  con- 
dition that  before  the  said  obligors,  or  either  of  them,  or  either 
of  their  heirs,  executors  or  administrators,  shall  be  called  upon 
or  bound  to  pay  the  above  mentioned  sum,  satisfactory  evidence 
shall  be  given  to  them  that  the  said  sum  of  ten  thousand  dollars 
was  necessarily  paid  or  incurred  in  order  to  carry  out  said  plan ; 
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the  manner  of  its  expenditure  or  distribution  shall  also  be 
exhibited  and  shown  to  them." 

The  complaint  states  that  the  said  opening  of  Canal  street  and 
widening  of  Walker  street  was  completed  according  to  the  said 
bond  and  the  condition  thereof,  about  September  11,  1864,  and 
that  satisfactory  evidence  was  furnished  of  the  actual  and  proper 
expenditure  of  the  sum  of  $10,000. 

'    The  answers  of  all  the  defendants,  except  that  of  William 
Bemsen,  deny  these  allegations. 

The  complaint  also  contained  a  statement  of  a  second  cause  of 
action  for  alleged  work  and  labor  and  money  paid  and  expended 
for  the  use  of  the  defendants,  but  no  evidence  was  offered  in 
relation  to  any  subject  but  the  bond  and  the  liability  of  the 
defendants  thereon. 

The  answer  of  the  defendant,  William  Remsen,  alleges  that 
the  improvement  mentioned  in  the  condition  of  said  bond  was 
never  carried  out,  according  to  the  plan  therein  referred  to ;  but 
that,  after  the  date  of  said  bond,  the  plan  was  materially  altered, 
and  without  his  consent ;  and  that  he  is  absolved  from  all  obli- 
gation under  said  bond,  and  denies  that  any  evidence  was  fur- 
nished to  him  of  the  expenditure  of  any  part  of  the  $10,000. 

On  the  trial,  it  appeared  that  the  plan  in  the  hands  of  the  Com- 
missioners at  the  date  of  the  execution  of  the  bond,  was  as 
described  in  a  resolution  of  the  Common  Council  of  New  York, 
passed  1848. 

It  also  appeared  that  after  the  execution  and  delivery  of  the 
bond,  the  plan  was,  during  the  year  1852,  altered. 

That  the  difference  between  the  original  plan  and  the  one  sub- 
sequently carried  out,  was : 

That  the  gore  of  land  shown  on  the  map,  at  the  part  of  Canal 
street  bounded  by  Centre,  Walker  and  Baxter  streets,  which  was, 
by  the  original  plan,  to  be  thrown  into  the  street,  was  not  taken 
and  made  a  park  by  the  subsequent  plan  ;  and  that  Canal  street 
was  continued  beyond  Rutgers  street  to  East  Broadway.  The 
width  of  the  street,  which  was  to  be  seventy-five  feet,  and  its 
course  were  not  otherwise  altered.  The  changes  were,  leaving 
the  gore  to  be  built  upon,  and  the  continuing  of  Canal  street 
beyond  Rutgers  street,  a  distance  of  part  of  a  block,  to  East 
Broadway. 
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It  was  also  proved  that  the  plaintijQf  received  uotioe  from  the 
defendants  of  this  change  of  plan,  before  the  confirmation  of 
the  report  of  the  Commissioners,  and  that  they  would  not  assent 
to  it,  and  considered  themselves  absolved  from  all  liability  by 
reason  of  the  change;  that  the  plaintiff  in  reply  insisted  that 
lliey  were  not  discharged  firom  liability. 

The  plaintiff  offered  to  prove  ^'that  b;  not  taking  the  gore, 
the  cost  of  the  improvement  was  lessened  to  the  amount  of  one 
hundred  thousand  dollars,  and  the  improvement  not  injuriously 
affected  thereby."  The  evidence  was  excluded,  and  the  plaintiff 
excepted  to  the  decision. 

The  defendants,  at  the  trial,  moved  for  a  dismissal  of  the  com- 
plaint, on  the  ground  that  the  condition  of  the  bond  was  not  ful- 
filled, because  the  plan  in  the  hands  of  the  Commissioners  at  the 
date  of  said  bond  was  not  carried  out,  the  gore  not  being  taken 
in,  and  Canal  street  being  continued  to  East  Broadway. 

The  Judge  granted  the  motion,  and  the  plaintiff  excepted.  The 
Judge  then  ordered  that  the  questions  of  law  arising  at  the  trial 
be  first  heard  at  General  Term,  and  that  the  ^ntry  of  judgment 
in  the  meantime  be  suspended. 

The  plaintiff  now  moves  for  a  new  trial  on  the  exceptions,  and 
the  defendants  for  judgment  absolute. 

William  Ourtis  Noyes  and  John  B.  Scoles,  for  plaintiff 

^  L  The  condition  of  the  bond  was  fulfilled.  What  the  defend- 
ants contracted  for  was  a  street  seventy-five  feet  in  width,  from 
Centre  street  to  Rutgers  street  This  they  got  That  by  a  sub- 
sequent resolution  of  the  corporation  of  the  city  of  New  York, 
this  street  was  extended  half  a  block  further  to  East  Broadway, 
does  not  alter  it  There  was  no  change  of  plan  in  the  widening 
of  Walker  street,  or  the  extension  of  Canal  street  to  Rutgers 
street  It  was  not  an  addition  to  the  original  plan,  but  an  inde- 
pendent measure,  by  which  the  street  was  carried  half  a  block 
further,  although  embraced  in  the  same  enterprise  about  which 
the  plaintiff  contracted. 

TL  The  gore  of  land  to  be  made  into  a  park  was  no  part  of  the 
street,  nor  of  opening  a  street  It  was  something  contemplated 
to  be  added  to  the  street  Not  taking  the  gore  therefore  did  not 
change  the  plan  of  the  street,  or  abridge  or  in  any  way  affect  or* 
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diminish  its  value  as  a  street.  All  that  the  d^endant  contraeted 
for  was  a  street  seventy-five  feet  wide,  according  to  the  plan  then 
in  the  hands  of  the  Commissioners  of  Estimate  and  Assessments^ 
and  this  they  obtained.  In  truth  the  non-taking  of  the  gore  was 
an  advantage  to  the  defendants,  as  it  lessened  the  expense. 

m.  The  exclusion  of  the  gore  of  land,  and  the  extension  from 
Butgers  street  to  East  Broadway,  were,  by  resolutions  of  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York, 
over  which  the  plaintiff  had  no  control,  and  were  matteiB 
entirely  disconnected  with  the  opening  of  the  street  contracted 
for.  As  they  were  no  part  of  the  opening,  and  not  connected 
with  plaintiff's  con  tracts  they  cannot  prejudice  it. 

IV.  The  Judge  erred  in  excluding  evidence,  that  by  not  taking 
the  gore  the  expense  of  the  extension  and  widening  was  dimi- 
nished, without  injuriously  affecting  the  improvement  Admit- 
ting, for  the  sake  of  argument,  that  this  was  a  variance  from  the 
original  plan,  the  question  is,  whether  the  condition  of  the  bond 
was  not  substantially  complied  with.  An  imnmterial  change  in 
the  plan,  not  affecting  the  value  of  the  improvement,  but  essen- 
tially benefiting  the  parties  who  w«re  to  pay  for  it>  cannot  legally 
absolve  these  defendants  firom  the  payment  of  the  money  secured 
by  the  bond.  Suppose  there  had  been  a  change  of  a  few  inches 
in  some  part  of  the  street  proposed  to  be  widened,  would  that 
vitiate  the  bond?  It  was  a  question  for  the  jury,  whether  the 
defendants  had  received  in  substance  what  they  contracted  for. 
The  evidence  offered  by  the  plaintiff  went  to  show  that  they  had. 
It  was  for  the  defendants  to  rebut  it^  and  show,  if  they  could,  thai 
the  alleged  change  of  plan  was  a  material  alteration,  and  injuri- 
ously affected  the  improvement  Covenants  are  to  be  construed 
according  to  their  spirit  and  intent,  and  it  is  sufficient  if  they  are 
performed  according  to  their  spirit  and  intent^  although  not  accord- 
ing to  the  letter.  {Marvin  v.  Stone,  2  Cow.,  781,  786,  and  cases 
there  cited  by  Talcot,  arguendo;  Com.  Dig.,  title  "Covenant"  E.) 

Y.  The  bond  constituted  an  agreement  between  the  plaintiff 
and  the  defendants  for  work  and  labor,  in  procuring  the  street  tD 
be  opened ;  and  the  clause  in  the  condition  of  the  bond,  that  the 
sum  agreed  upon  was  to  be  paid  "on  the  completion  of  the  open- 
ing of  Canal  street  and  widening  of  Walker  street,  according  to  the 
plan  now  in  the  hands  of  the  Commissioners  for  the  opening  of 
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C«ial  Street  into  Walker  street,  and  the  widening  of  Walker  street," 
did  not  create  a  condition  within  the  common  law  rule  upoiithat 
subject. 

1.  Such  a  condition  is  inapplicable  to  a  contract  for  work  and 
labor,  operating  to  do  injustice,  and  as  a  penalty.  Penalties 
under  contracts  between  parties  are  created  only  by  clear  and 
express  words,  never  by  implication. 

2.  To  make  it  operate  as  a  strict  condition,  is  to  make  it  operate 
unequally,  as  well  as  harshly ;  for  though  the  defendants  have  all 
the  street  they  contracted  for,  and  the  consequent  benefit  stipu- 
lated to  be  given  to  them,  yet  the  plaintiff  is  to  obtain  no  com- 
pensation, though  he  has  performed  all  the  services  his  contract 
called  for.  {OumpbeU  v.  Janes,  6  T.  R,  570 ;  Halt  v.  Cazenove,  4 
East,  477 ;  Chnstabk  V.  Cloberlie,  Palmer'6  R,  897 ;  McAvky  r. 
BUknger,  20  Johns.,  89 ;  Ritchie  v.  Aikinscm,  10  East,  295 ;  Kern- 
ftfev.  Wallis,  10  Wend.,  874.) 

3.  To  construe  it  as  a  covenant  for  work  and  labor,  demanding 
only  a  substantial  compliance  by  the  performance  of  the  services 
contemplated,  is  to  carry  into  effect  the  intention  of  the  parties, 
and  to  do  justice  to  the  plaintiff,  while  no  injustice  is  done  to  the 
defendants,  as  they  have  received  all  the  advantages  to  their  pro- 
perty they  contemplated. 

John  Van  Buren,  for  defendants, 

Insisted,  that  inasmuch  as  it  was  proved  that  material  changes 
of  the  plan  were  made  after  the  bond  was  given,  without  the 
consent  of  the  defendants,  the  condition  of  the  bond  was  never 
fulfilled,  upon  which  alone  the  defendants  chose  to  become  liable 
on  the  bond. 

That  the  testimony  offered,  as  to  the  effect  of  the  change  of 
the  plan  upon  the  expense  of  the  improvement,  was  properly 
rejected.  That  the  defendants  were  the  sole  and  exclusive  judges 
of  what  plan  would  benefit  them,  and  for  the  completion  of 
which  they,  would  pay. 

That  judgment  should  be  ordered  for  the  defendants,  accord- 
ing to  the  decision  at  the  trial. 

By  the  Coub't— Hoffman,  J.    The  plaintiff  offered  no  evi- 
dence under  the  second  cause  of  action  stated  in  his  complaint, 
and  it  may  be  dismissed  from  our  consideration. 
Bosw.— Voi^  V.  50 
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One  express  conditiou  of  the  bond  was,  that  before  the  obligora 
ahould  be  called  upon  to  pay,  satisfiEictory  evidence  should  be 
given  to  them,  that  the  sum  of  $10,000  was  necessarily  paid  or 
incurred  in  order  to  carry  out  the  plan ;  the  manner  of  its  ex- 
penditure or  distribution  shall  also  be  exhibited  to  them. 

The  complaint  alleges  that  this  satisfactory  evidence  was 
furnished,  and  this  exhibition  made  before  the  commencement  of 
the  action.  The  answer  of  all  the  defendants  except  William 
Bemsen,  by  not  denying,  may  be  taken  to  admit  this.  Bemsen 
puts  it  in  issue.  No  evidence  touching  the  matter  was  given  on 
the  trial.  It  would  seem  to  be  entirely  fatal  to  the  plaintiff's  case 
•as  against  Bemsen,  that  no  such  proof  was  given.  It  is  very  clear 
that  this  was  a  condition  precedent  to  a  recovery,  and  should 
have  been  proved  as  well  as  averred. 

The  answer  given  to  this  objection  was,  that  the  point  does 
not  arise,  and  cannot  be  considered  here,  because  the  learned 
Judge  had  dismissed  the  complaint  on  one  particular  ground,  a 
ground  different  from  that  in  question. 

The  course  on  the  dismissal  of  the  complaint  is  thus  stated: 
"  The  counsel  moved  for  a  dismissal  of  the  tx)mplaint  on  the 
ground  that  the  condition  of  the  bond  was  not  fulfilled,  because 
the  plan  in  the  hands  of  the  Ck)mmissioners  at  the  date  of  the 
bond  was  not  carried  out ;  the  gore  not  being  taken  in  and  CSanal 
street  being  continued  to  East  Broadway." 

"  His  Honor  the  Judge  granted  the  motion  on  the  ground  that 
the  gore  was  not  taken  in,  and  Canal  street  was  continued  to  East 
Broadway,  which  was  not  according  to  the  plan  of  the  Commis- 
sioners at  the  date  of  the  bond." 

Assuming  for  the  present  case,  that  the  Court  may  not  enter 
upon  any  other  ground  which  would  have  justified  a  dismissal, 
upon  a  bill  of  exceptions,  but  must  limit  its  view  to  the  question 
of  error  or  no  error  in  the  precise  point,  we  proceed  to  examine 
that  point. 

It  seems  to  us  clear  that  the  alteration  in  the  plan,  particularly 
by  the  omission  to  take  the  gore,  one  side  of  which  was  on 
Centre  street,  was  a  material  alteration.  It  was  a  deviation  from 
the  plan  originally  resolved  upon,  and  on  the  execution  of  which 
the  defendants  were  to  be  bound  for  a  sum  of  no  slight  character. 
No  one  could  pretend  to  say,  that  it  was  so  indifferent  and  unim- 
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portant  as  that  the  oondasion  would  be  irresistible,  that  the 
defendants,  had  it  been  so  proposed  originally,  would  have 
entered  into  the  same  contract.  This  appears  to  me  to  be  the  true 
question  to  be  solved. 

K  a  jury  had  ^ven  a  verdict  for  the  plaintiff  upon  the  ques* 
tion  being  left  to  them,  whether  the  change  was  material  in  view 
of  the  condition  of  the  bond,  it  would  have  been  set  aside.  The 
case  of  PuUman  v.  Coming^  (6  Seld.,  98,)  and  the  cases  there 
cited  contain  the  principle  governing  the  present.  A  partial 
fulfillment  of  a  contract,  a  deviation  from  a  contract  has  been  held 
in  some  leading  cases  to  preclude  a  recovery  where,  undeniably, 
much  injustice  was  done  by  the  strict  enforcement  of  the  rule. 
We  are  left  to  conjecture  as  to  the  positive  loss  or  injury  sustained 
in  the  present  case. 

That  the  plaintiff  neither  procured  the  alteration  nor  could 
have  prevented  it  is  no  reply  to  the  objections  against  his  reco- 
very. His  undertaking  implied  the  power  to  accomplish  the 
work  in  the  mode  prescribed,  or  made  payment  to  depend  upon 
the  success  of  his  efforts.  It  would  have  been  different  had  the 
defendants  been  accessory  to  the  change. 

The  judgment  must  be  ordered  for  the  defendants,  with  costs. 

Jadgqient  for  the  defendants. 


Travebse  H.  Bead  et  aZ.,  Plaintiff  and  Respondents,  v.  MoB- 
BELL  B.  Spaulding,  Defendant  and  Appellant. 

L  A  party  doing  business  under  the  name  and  style  of  "Spaulding's  Express 
Freight  Line,"  and  in  that  name  receiving  goods  at  New  York  "  to  be  for- 
warded by  Spaulding*8  Express  to  "  Louisville,  without  liability  for  damage, 
''  if  delivered  at  Louisville  depot  in  good  order,"  without  liability  ''  for 
wrong  delivery  of  goods  marked  by  initials,  or,  "  for  vrrong  carriage  of  goods 
that  are  imperfectly  marked,"  and  in  case  of  loss  or  damage  for  which  Spauld- 
ing^s  Express  may  be  liable,  stipulating  that  the  latter  shall  have  the 
benefit  of  any  insurance  affected  by  the  owner,  is  a  carrier  of  goods  and 
not  a  forwarder  merely,  notwithstanding  he  employs  the  conveyances  of 
third  parties  only,  (Railroad  Companies,  &c.,)  in  the  performance  of  his 
contract 
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2.  Where  goods  in  a  railroad  depot  near  a  river  were  injured  by  an  extraor- 
dinary flood,  rising  higher  than  any  flood  had  ever  risen  before,  which  it 
was  no  negligence  not  to  anticipate,  and  from  which,  when  the  rise  of  the 
water  became  apparent,  the  goods  could  not  be  delivered,  if  the  carrier  in 
the  due  discharge  of  his  duty  had  the  goods  in  the  regular  and  usual  coorae 
of  transportation  so  that  their  being  in  the  depot  at  the  time  was  proper, 
the  injury  is  by  the  act  of  God  in  such  sense  that  the  carrier  is  excused. 

3.  But  it  is  the  duty  of  the  carrier  to  carry  and  deliver  within  a  reasooabl* 
time,  and  if,  when  the  goods  were  in  the  depot  and  the  flood  came,  he  had 
violated  his  duty  and  was  under  the  actual  pressure  of  fault  and  ne^lect^ 
without  which  the  goods  would  have  been  safe,  he  is  not  excused. 

4.  A  carrier  is  liable  for  injury  to  goods  caused  by  inevitable  accident,  or  what 
is  termed  the  act  of  God,  if  by  his  culpable  negligence  or  unexcused  and 
unreasonable  delay  in  the  transportation,  he  unnecessarily  expoaea  the  goods 
to  the  peril 

(Before  Woodruff,  Pierrepont  and  Moncrdef,  J.  J.) 

Heard,  February  18th ;  decided,  November  26th,  1859. 

This  action  was  tried  before  Bosworth,  Ch.  J.,  and  a  jury,  on 
the  21st  day  of  October,  1858,  and  was  brought  to  argument 
pursuant  to  an  order  then  made  that  the  exceptions  taken  on  the 
trial  be  heard  in  the  first  instance  at  the  Greneral  Term, 

The  action  is  brought  against  the  defendant  as  the  proprietor 
of,  or  person  doing  business  under  the  name  and  style  of 
"  Spaulding's  Express  Freight  Line "  to  recover  for  the  injuiy 
and  damage  to  certain  goods  of  the  plaintiff  while  in  course  of 
transportation  from  the  city  of  New  York  to  Louisville,  Ken- 
tucky, owing,  as  alleged,  to  the  negligence  of  the  defendant  and 
delay  in  the  transportation. 

The  answer  alleged  that  the  defendant  was  a  forwarder  only, 
and  not  a  common  carrier ;  it  denied  any  negligence  or  unreason- 
able delay;  and  averred  that  whatever  injury  the  goods  sus- 
tained was  caused  by  an  extraordinary  flood,  and  that  all  that 
human  foresight  and  skill  could  do  was  done  to  avoid  damage 
and  guard  against  said  flood.  Without  further  particular  state- 
ment of  the  pleadings  it  is  enough  to  say  that  they  were  sufficient 
to  raise  the  questions  discussed  and  decided. 

On  the  trial  numerous  witnesses  were  examined,  and  the  case 
prepared  for  the  argument  at  the  General  Term,  states  that : 

"  After  the  evidence  was  closed,  the  following  facts  were  agreed 
upon  by  the  counsel  for  the  respective  parties  and  taken  down 
by  the  Court     It  is  admitted  that  the  plaintiffs  by  their  agents, 


NEW  YORK— NOVBMBEB,  1859- 


8«T 


Read  ti  al.  t.  Spaulding. 


Flagg  k  Baldwin,  of  New  York,  delivered  to  the  defendants  at 
New  York,  84  cases  of  the  goods  in  question  on  the  27th  day 
of  January,  1857,  and  that  all  the  goods,  excepting  five  cases, 
which  were  damaged,  arrived  in  Louisville  in  twelve  or  fourteen 
days  from  the  time  of  their  delivery  in  New  York. 

^^That  all  these  goods  were,  when  delivered  to  the  defencUmt^ 
the  property  of  the  plainttfis,  and  they  were  partners,  and  that 
the  goods  were  delivered  to  the  defendant  and  received  by  him 
on  the  27th  day  of  January,  1857,  at  the  oity  of  New  York,  and 
were  so  delivered  and  received  under  a  contract,  of  which  the 
following  is  a  copy : 


"SPAULDING'S  EXPRESS  FREIGHT  LINE, 
"  Office  in  New  York,  267  Broadway. 


Httkpackagra  'Spaulding'sExpresSi' 
and  the  route  they  are  to  go. 


CONTENTS     OF    PACKAGES 
UNKNOWN. 


No  riak  taken  over  $200  on  aoj 
an^  padcage.  No  liability  will  be 
aasomed  for  wrong  carriage  or  wrong 
ddivery  of  goods  that  are  marked 
with  initialfl,  numbers,  or  Imperfectly 
■atkad. 

R.  A.  ft  Co.,  Lonisville,  Ey. 
Tia  Indianapolis.    Subject  to  charges 
to  Hew  Yoik. 


■LL  OF  UUHKO  7B0M  HXW  TOKK  TO 
]X)U18V1LLB  DBFOT. 

lat  Class  Goods  178  cts.  per  100  lbs. 
Sd  Qass  Goods. ...  cts.  per  100  lbs. 

3d  Class  Goods cts.  per  100  lbs. 

4lfa Class  Goods. ...  cts.  per  100  lbs. 
Hew  Furniture,    \\ 
tot  daas  rate.. ..  cts.  per  100  lbs. 


And  sliip  by  Harlem  Rail  Road, 
Cor.  White  &  Centre  sts. 
Nbw  Yobi:,  Jan.  28,  1857. 
Received  from  Flagg  ft  Baldwin  the  fol- 
lowing packages  (contents  and  viilne  un- 
known) in  apparent  good  order,  yiz. :  eighty* 
six  cases  straw  goods,  supposed  to  be 
marked  and  numbered  as  per  margin,  con- 
tents and  ralue  unknown,  to  be  forwarded 
by  Spaulding's  Express,  to  the  place  named 
m  the  Bill  of  Lading,  upon  the  following 
condition,  to  wit:  that  the  owner  or  Bhi{^ 
per  hereby  assumes  the  risk  of  loss  or  dam- 
age, by  Lake  or  River  Navigation,  Firs^ 
Leakage  of  all  kinds  of  Liquids,  breakage 
of  all  kinds  of  Glass  and  Glassware,  or 
articles  padced  in  Glass,  Stoves  and  Stove 
Furniture,  Castings,  Machinery,  Carriages, 
Furniture,  Musical  Instruments  of  all  kinda^ 
damage  or  loss  of  any  artide,  the  bulk  of 
which  renders  it  necessary  to  be  shipped  m 
open  cars,  and  damage  from  unavoidable 
delays.  All  property  shipped  on  this  BUI 
of  lading  will  bo  subject  to  necessary  coop- 
erage; and  will  be  delivered  at  the  depots 
of  the  Company  or  Steamboat  landing.  It 
is  also  expressly  agreed  between  the  parties, 
that  tlie  said  Spaulding*s  Express,  shall  not 
be  held  accountable  for  any  damage  or  defi- 
ciency in  packages  of  goods  if  delivered  at 
Louisville  depot  in  good  order,  and  that  no 
liability  will  be  assumed  for  wrong  delivery 
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Ohains,  boxed,  dou- 
ble iBt  class  rate. .  cts.  per  100  lbs. 

Carnages,  boxed,  1^ 
Ist  class  rate. . . .  cts.  per  100  lbs. 

Wagons,  single  ....  cts.  per  100  lbs. 

Pianos,  owner's  risk  cts.  per  100  IbSL 

Baskets,  double  first 
class  rate cts.  per  100  lbs. 

Cradles, cts.  per  100  lbs. 

Sleighs,  boxed,  1|  1st 
dass  rate cts.  ^r  100  lbs. 

To/s,  boxed,  1|  first 
class  rate cts.  per  100  lbs. 

Wagon,  toy,  double 
first  dass  rate  . . .  cts.  per  100  lbs. 


of  goods  marked  by  initials,  or  for  wrong 
carriage  of  goods  that  are  imperfectly 
marked.  And  in  case  of  loss  or  damage 
of  any  of  the  Goods  named  in  this  Bill  of 
Lading  for  which  Spaulding's  Express  may 
be  liable,  it  is  agreed  and  understood  that 
they  shall  have  the  benefit  of  any  insurance 
eflRscted  by  or  for  account  of  the  owner  on 
said  goods,  and  in  case  of  leas  on  the  Lakea^ 
the  ^freight  and  charges  to  or  at  Bufiak> 
shall  be  paid  by  the  owner  of  said  goods. 
In  witness  whereof,  the  Agent  hath  allLrmed 
to  3  Bills  of  Lading,  all  of  tliis  tenor  and 
date,  one  of  which  being  accomplished  the 
other  to  stand  Toid. 
M.  B.  SPAULDINa,  Agent.    V.  W. 


"  That  the  five  damaged  cases  reached  Albany  on  the  7th  of 
February,  1857,  and  four  of  these  were  forwarded  firom  Albany 
and  reached  Louisville  on  the  14th  of  March,  then  next 

"That  the  fifth  case  left  Albany  on  2l8t  April,  1857,  and 
reached  Louisville  on  the  6th  of  May  then  next 

"  That  the  goods  in  question  were  damaged  at  depot  '  D/  by 
water,  on  the  night  of  the  8th  and  morning  of  the  9th  of  Feb* 
ruary,  1857,  to  the  amount,  including  interest,  of  $681.83. 
Albany,  by  the  route  of  the  Harlem  Railroad,  is  160  miles  from 
New  York  city,  and  freight  cars  were  running  on  that  road  from 
New  York  to  Albany,  daily. 

"  That  on  the  night  and  morning  aforesaid,  there  was  a  heavy 
flood  in  the  Hudson  river,  the  water  suddenly  rising  during  the 
night  and  morning,  some  four  feet  higher  than  it  had  ever  risen 
before,  and  that  by  said  flood  the  goods  were  wet  and  damaged 
as  aforesaid. 

"  That  depot  'D'  was  constructed  with  its  floor  at  such  an  elevm* 
tion  above  high  water  mark  as  would  not  injure  goods  on  it,  by 
water,  from  any  flood  such  as  had  ever  before  occurred  at 
Albany. 

"  There  was  no  negligence  or  omission  of  duty  on  the  part  of 
the  defendant  in  not  anticipating  the  occurrence  of  flood ;  and 
firom  the  time  it  was  apparent  there  woidd  be  a  rise  of  water,  the 
goods  could  not  have  been  prevented  from  being  wet  as  they 
were.  The  goods  so  wet  and  damaged  were  in  five  cases.  The 
damages  on  the  goods  in  four  cases  amount,  exclusive  of  interest, 
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to  $178.69-100,  and  the  damages  on  the  fifth  case,  marked  No. 
184,  amount  to  $488.88-100,  without  interest.  The  fifth  case, 
No.  184,  contained  17  packages,  consisting  of  wooden  boxes, 
each  closed  up  and  holding  goods.  The  case  containing  these  17 
packages  was  in  a  rough  box,  having  openings  wide  enough  to 
iosert  one  finger,  and  through  which  the  packages  could  be  seen. 
Interest  may  be  computed  from  the  10th  of  February,  1857,  on 
such  sums  as  the  plaintiff  are  entitled  to  recover. 

'*It  also  appeared  in  evidence  that  the  said  8th  of  February 
was  on  Sunday,  and  that  the  said  five  cases  of  goods  were 
brought  from  the  depot  of  the  Wesfcern  Railroad  to  the  depot  of 
the  New  York  Central  Railroad,  on  Saturday,  the  7tb,  and 
according  to  the  custom  of  business,  were  placed  in  depot '  D '  to 
be  forwarded. 

"  It  also  appeared  in  evidence  that  the  average  time  occupied 
in  the  carriage  of  goods  fit>m  the  city  of  New  York  to  Louis* 
viUe,  Ky.,  was  about  15  days ;  and  that  the  defendant  had  no 
interest  in  or  control  over  any  of  the  routes  or  railroads  men* 
tioned  in  said  bill  of  lading  over  which  said  goods  were  trans- 
ported. 

"  The  counsel  for  the  defendant  then  moved  the  Court  to  non* 
suit  the  plaintiff  upon  each  of  the  following  grounds : 

"  Ist  That  from  the  evidence  the  defendant  was  not  a  common 
carrier,  but  a  forwarder  merely,  and  having  well  discharged  his 
duty  in  that  character,  was  not  liable  in  this  action. 

''  2d.  That  by  the  admitted  facts  in  this  case,  the  injury  and 
damages  complained  of  were  occasioned  by  the  act  of  God,  to 
wit. :  the  unprecedented  flood,  and  without  any  negligence  or 
want  of  care  on  the  part  of  the  defendant.  And,  therefore,  the 
plainti£Es  were  not  entitled  to  recover. 

"  3d.  That  it  could  not  be  concluded  as  matter  of  law  from  the 
&cts  in  this  case  that  the  goods  in  question  had  been  unreason- 
ably delayed.  And  if  it  were  otherwise,  the  alleged  delay  and 
detention  of  the  goods  before  their  arrival  at  Albany,  had  no 
connection  with  the  cause  of  the  injury,  to  wit :  the  flood,  and 
this  being  the  act  of  Gtod  and  the  sole  cause  of  the  injury  com- 
plained of,  the  defendant  was  not  liable. 

•*4th.  That  by  terms  of  the  bill  of  lading  the  liability  of  the 
defendant  was  restricted  to  that  of  a  mere  forwarder,  and  having 
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discharged  his  duty  as  such,  and  the  injury  having  accrued  with- 
out his  fault,  he  cannot  be  made  liable  in  this  action. 

^*  5th.  That  upon  the  whole  case,  the  plaintiff  have  not  made 
out  a  cause  of  action. 

"  6th.  That  in  any  view  of  the  case,  the  plaintife  could  not 
recover  under  the  terms  and  conditions  of  a  bill  of  lading  a 
greater  sum  than  $200  for  the  damage  sustained  by  injury  to  the 
goods  in  Case  Five,  marked  No.  184. 

"  The  Court  overruled  each  of  the  above  grounds,  and  refused 
to  nonsuit  the  plaintiffs. 

''  To  this  ruling  and  refusal,  the  counsel  for  the  defendant  th^ 
and  there  duly  excepted. 

"  The  Court  thereupon  directed  the  jury  to  render  a  verdict 
in  favor  of  the  plaintiffs  for  $681.83,  and  accordingly  the  jury 
did  render  then  and  there  a  verdict  for  that  amount  for  theplain- 
tifis  and  against  the  defendant 

"  To  which  direction  the  counsel  for  the  defendant  then  and 
there  duly  excepted.  An  order  was  made  by  the  Court,  and  duly 
entered,  directing  that  the  exceptions  be  first  heard  at  General 
Term,  and  that  in  the  meantime  all  proceedings  on  the  part  of 
the  plaintiffs  be  stayed." 

Some  facts  were  testified  to  by  the  witnesses,  which  are  noticed 
in  the  points  of  counsel  or  in  the  opinion  of  the  Court,  which  it 
is  not  necessary  here  to  repeat 

Oxibert  M.  Spier^  for  plaintiff. 

I.  The  defendant  was  guilty  of  great  negligence  and  careless- 
ness in  detaining  the  damaged  goods  twelve  days  before  their 
arrival  at  Albany,  when  they  should  have  been,  with  the  unda- 
maged goods,  delivered  to  the  plaintiffs  at  Louisville.  The  defend- 
ants received  all  the  goods  at  the  same  time. 

There  is  no  excuse  offered  in  evidence  for  this  delay. 

U.  The  defendant  was  a  common  carrier,  and  liable  as  such, 
excepting  so  far  as  his  liability  was  limited  by  the  contract 
between  the  parties.  A  common  carrier  need  not  have  any 
interest  in,  or  control  over,  the  means  or  route  of  transportation. 
{Dorr  V.  New  Jersey  Steam  Navigation  Oo.^  1  Kern.,  485 ;  Moore 
V.  Evans,  14  Barb.,  624;  Fairchild  v.  Shcum,  19  Wend.,  329; 
McArihur  &  Hurlbert  v.  Sears,  21  id.,  190.) 
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The  true  meaning  of  the  phrase,  "  the  act  of  God,"  is  very 
clearlj  stated  in  1  Smith's  Leading  Oases,  270. 

lU.  The  defendant  is  clearlj  liable,  from  the  facts  disclosed, 
as  bailee.  Every  bailee  is  responsible  for  loss,  even  by  accident 
or  force,  however  inevitable  or  irresistible,  if  it  be  occasioned  by 
that  d^ree  of  negligence  for  which  the  nature  of  his  contract 
miakesbim  generally  answerable.  (2  Kent  Com.,  697 ;  1  Cow.  Tr., 
60;  TeaU  v.  Sears,  9  Barb.,  317 ;  /SxwtB  v.  Oriffith,  2  Kern.,  609.) 

rV.  The  clause  in  the  bill  of  lading,  that  "  no  risk  would  be 
taken  over  $200  on  any  single  package,"  should  not  prevent  the 
plaintifib  from  recovering  the  amount  of  damages  suffered  on  the 
seventeen  packages  inclosed  in  the  rough  open  box. 

These  seventeen  packages  were  as  distinctly  visible  as  if  they 
had  been  thrown  together  in  a  pile.  They  were  inclosed  merely 
for  the  convenience  of  transportation.  There  was  no  fraud,  as 
b  the  case  of  Batscn  v.  Donovan.  (4  Bam.  &  Aid.,  21.) 

The  object  or  intention  was  to  guard  against  liability  upon 
small  packages  of  goods  of  great  value ;  and  to  diminish  the  risk 
of  insurance  without  a  corresponding  compensation  for  trans- 
portation. The  bill  shows  that  the  defendant  received  178  cents 
for  every  one  hundred  pounds:  this  sum  was  written  in  the 
printed  form.  .  He  received  pay,  therefore,  for  seventeen  pack- 
ages, and  not  for  one  package  only.  Besides,  the  popular  and 
ordinary  meaning  of  package  is  not  a  rough  open  box  or  case, 
inclosing  packages. 

This  clause  is  not  to  be  regarded  as  stipulating  for  willful  mis- 
conduct^ n^ligence,  or  want  of  ordinary  care.  The  foundation 
of  the  contract,  or  undertaking,  between  the  parties,  rests  upon 
a  legal  implication  that  the  bailee  shall  be  responsible  for  these. 
{New  Jersey  Seam  Navigation  Co.  v.  Merchants^  Bank^  6  How.  TI.  S., 
844 ;  Story  on  Bailment,  §  670 ;  Camden  Co.  v.  Bwrke^  18  Wend., 
628;  Lym  v.  Mdls,  6  East,  428.) 

John  H.  BeynoldSj  for  defendant 

L  The  defendant  was  not  a  common  carrier,  bnt  was  a  mere 
forwarder,  and  can  be  made  liabje,  if  at  ^11,  only  in  that  character, 
and  by  the  rules  applicable  to  that  relation.  He  was  an  express- 
man, or  forwarder  of  goods,  by  the  conveyances  of  others.  {Hers- 
fidi  V-  Adams,  19  Barb.,  577:;  Blossom  v.  Qriffvn,  3  Kern.,  569.) 
Bosw.— Vol.  V.  51 
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1,  It  appears  thftt  the  defendant  had  no  interest  in,  or  oontrol 
over,  any  of  the  railroads  over  which  the  goods  were  traospoTted. 
This  gave  him  the  character,  and  imposes  the  liability,  of  a  for- 
warder merely. 

2.  By  the  very  terms  of  the  contract^  hewas  a  mere  forwarder 
as  to  the  goods  in  question.  They  were  reoeived  ^^  iohe /brwarded 
by  Spaulding  to  the  place  named  in  the  bill  of  lading,"  to  wil^ 
to  ''R  A.  &  Co.,  Louisville,  Ky.,  via  Indianapolis." 

8.  The  goods  were  delivered  by  the  plaintiflb'  agent  to  the 
Harlem  Railroad  Company,  and  receipts  taken,  which  were  sur* 
r^idered  at  the  Express  office,  aud  the  bill  of  lading  taken.  This 
method  of  doing  business  indicates  that  it  was  w<ell  undeistood 
by  the  plaintiff's  agent  that  the  defendant,  in  the  transp(»tatioQ 
of  the  goods,  assumed  the  obligations  of  a  mere  forwarder. 

4.  The  defendant,  therefore,  was  only  responsible  for  dfligenoa 
and  good  &ith,  and  the  plainttfb  had  the  onus  to  show  some  want 
<^  core  on  the  part  of  the  defendant. 

:  &.  There  was  no  proof  of  negligence.  The  goods  were  ddi* 
vered  to  the  Harlem  railroad,  which  was  a  proper  conveyance  of 
the  goods  in  question  to  their  destination. 

6.  It  does  not  appear  when  the  goods  were  loaded  into  the 
Harlem  cars,  nor  is  it  shown  why  they  &iled  to  reach  Albany 
until  the  7th  of  February.  Whatever  may  have  been  the  cauae^ 
it  fomishes  nO  ground  of  complaint  against  the  defendant 

7.  There  is  nothing  in  the  case  from  which,  as  a  matter  of  laWt 
it  can  be  determined  that  the  goods  were  unreasonably  delayed. 
It  is  apparent  that  the  entire  injury  arose  from  the  flood  at  Albany, 
and  for  this  the  defendant  is  not  liable,  whether  he  was  a  for- 
warder or  a  carrier. 

■  8^  While  the  average  timeoftransportation  between  New  York 
and  Louisville  was  about  fifteen  days,  it  depended  upon  weather^ 
season  of  the  year,  quantities  shipped,  &c.,  and  sometimes  the 
passage  required  thirty  days.  In  the  present  case  there  was  no 
agreement  to  deliver  in  any  certain  time,  and  hence  the  shipment 
was  made  subject  to  all  the  contingencies  incident  to  the  mode 
of  conveyance,  the  season  of  the  year,  and  the  various  circum- 
stances attending  the  transportation  of  property;  and  to  found  a 
daiin  against  the  defendant  upon  any  ground  of  delay,  the  plaintifi 
must  have  given  proof  to  show  a  delay  arising  from  n^Iigenoe 
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9.  And  if  the  defendant  is  liable  only  as  a  forwarder,  he  is  not 
liable  whether  the  injury  at  Albany  was  the  result  of  carelessness 
or  of  inevitable  accident 

n.  The  injury  to  the  goods  was  the  result  of  inevitable  acoi* 
dent^  and  the  defendant  is  not  liable  in  any  capacity. 

1.  It  is  impossible  to  imagine  a  case  of  an  injury  by  the  act  of 
God  or  inevitable  accident,  if  this  be  not  one. 

2.  It  was  the  result  of  the  action  of  the  elements,  beyond 
human  control.  It  was,  in  no  proper  sense,  occasioned  by  the 
set  of  man,  but  in  opposition  to  it,  and  it  was  an  injury  arising 
fiom  a  cause  against  which  human  foresight  and  sagacity  could 
not  guard.  (Bedfield  on  Railways,  282;  2S8 ;  Forward  v.  PiWxrd^ 
1  Term  R.,  27 ;  McArthttr  v.  Sears,  21  Wend.,' 192 ;  WiUiams  v. 
Orant,  1  Oonn.  H.,  487 ;  Smyrl  v.  Niolon,  2  Bailey,  421 ;  Faulkner 
V.  Wright,  1  Rice,  108;  Bowman  v.  TboII,  28  Wend.,  806;  Par- 
WM  V.  Hardy,  14  id,,  216;  J3arm  v.  Band,  4  N.  H.  R.,  259 ; 
Orodnf  T.  JKtch,  12  Oonn.  R.,  410;  Morrison  v.  Davis,  20  Penn. 
a,  175;  1  Parsons  on  Contracts,  §§685-687.) 

8.  In  the  present  instance  the  flood  was  sudden,  and  the  water 
was  four  feet  higher  than  ever  before  known.  It  was  a  result 
oontrary  to  all  human  experience,  and  there  was  no  negligence 
in  not  imtieipating  or  guarding  against  it  The  warehouse  in 
which  the  goods  were  deposited  was  sufficient,  in  all  jespects,  to 
protect  the  goods  £rom  injury  by  water  against  any  flood  then 
before  known. 

4.  There  was^  therefore,  no  negligence  on  the  part  of  the  car- 
rier or  forwarder,  by  which  the  goods  were  unnece^arily  exposed 
to  injury. 

5.  There  can  be  no  recovery  on  the  ground*  of  delay  between 
New  York  and  Albany^  where  the  goods  were  overtaken  by  the 
flood.  The  delay  was  not  the  proximate  cause  of  the  peril 
{Morrison  v.  Davis,  20  Penn.  R.,  175.) 

6.  The  delay  in  forwarding  the  injured  packages  after  their 
injury  is  not  shown  to  have  subjected  the  plaintifb  to  any  special 
damage,  or  the  goods  to  greater  injury,  and  it  cannot  be  inferred 
as  a  matter  of  law.  The  damage  was  occasioned  solely  by  the 
water.  If  the  goods  were  made  worse  by  delay  in  sending  them 
on,  it  was  a  matter  of  proo^  and  the  plainti£&  gave  no  proof  on 
the  subject. 
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7.  By  the  contract,  no  damage  beyond  $200  can  be  Tecovered 
upon  the  package  No.  184. 

It  is  submitted  that,  upon  the  &cts  of  the  case,  the  plaintifb 
were  not  entitled  to  recover,  and  a  new  trial  should  be  granted. 

By  the  Court— Woodruff,  J.  It  was  admitted  on  the  trial 
of  this  action  that  the  goods  in  question  were  delivered  by  the 
plaintifTs  and  received  by  the  defendant  at  the  city  of  New  York, 
under  the  contract  set  forth  in  the  case  and  called  a  bill  of  lading. 

By  that  instrument,  the  defendant  declares  that  he  received 
the  goods  to  be  forwarded  to  the  place  named  in  the  bill  of  lading, 
Louisville ;  and  that  all  property  shipped  on  that  bill  of  lading 
will  be  delivered  at  the  depots  of  the  Company  or  steamboat 
landing ;  and  in  providing  against  liability  for  deficiency  in  pack- 
ages, it  is  agreed  that  no  such  liability  shall  exist  if  the  goods 
"are  delivered  at  Louisville  depot  in  good  order ;"  and  the  stipu- 
lation in  respect  to  amount  of  freight  plainly  embraces  the 
compensation  to  be  made  to  the  defendant  for  the  entire  trans- 
portation from  New  York  to  Louisville. 

The  admission  on  the  trial  that  the  defendant  received  the  good& 
in  connection  with  this  contract,  imports  that  the  expression, 
"  Spaulding's  Express  Freight  Line"  and  "  Spaulding's  ExpresSi'* 
mean  the  defendant,  M.  B.  Spaulding. 

I.  Upon  these  fitcts  we  have  no  hesitation  in  saying  that  the 
defendant  undertook  to  carry  the  goods,  and  was  not  a  mere  for* 
warder  whose  duty  consisted  only  in  receiving  and  delivering 
the  goods  to  others  to  be  carried. 

The  observations  made  in  Tfie  Mercantile  Insurance  Companj/ 
V.  Chase^  (1  E.  D.  Smith,  121,)  where  goods  were  delivered  and 
received  under  a  contract  in  terms  very  similar  to  that  before  us, 
are  apt  to  express  our  views  of  the  present  case  on  this  point; 
and  Wilcox  v.  Parmelee,  (8  Sandf  S.  C.  R,  610,)  is  to  the  like 
effect  The  use  of  the  term  "  forward  "  in  the  contract  is  con- 
trolled by  the  nature  and  extent  of  the  actual  undertakings  and 
did  not  make  the  defendant  a  forwarder  in  the  technical  sense  of 
that  word.  An  agreement  "to  forward  from  New  York  to 
Louisville"  embraced  carriage.  It  became  the  duty  of  the 
defendant  to  deliver  the  goods  at  Louisville.  Whether  the 
defendant  used  the  term  "  carry,"  or  "  transport,"  or  "  forward," 
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the  goods  fifom  New  York  to  Louisville  is  wholly  immaterial,  so 
long  as  he  undertook  the  reception  of  the  goods  here  and  theit 
delivery  there.  His  duty  embraced  everything  necessary  to  be 
done  to  accomplish  a  delivery  of  the  goods  at  the  place  desig- 
natedy  and  the  compensation  stipulated  for  in  the  contract  was 
an  expressed  equivalent  for  the  whole  service.  Whether  the 
defendant  used  his  own  means  of  transportation  in  the  service  to 
be  performed,  or  made  his  own  private  arrangement  with  others 
to  perform  the  actual  transportation,  did  not  affect  his  relation  to 
the  owners  of  the  goods  with  whom  he  had  agreed  to  receive  and 
deliver  them.  The  feet  proved,  viz. :  "  that  the  defendant  had 
no  interest  in  or  control  over  any  of  the  routes  or  railroads  men- 
tioned in  the  said  bill  of  lading,  over  which  said  goods  were 
transported,"  does  not  therefore  affect  the  relation  of  the  defend* 
ant  to  the  plaintiff  in  this  respect,  since  the  defendant  assumed 
to  deliver,  and  it  thereby  became  his  duty  to  provide  the  means ; 
and  because,  also,  the  bill  of  lading  did  not,  expressly  or  by 
implication,  specify  any  such  routes  or  railroads  otherwise  than 
simply  to  say  that  the  goods  should  be  carried  "  via  Indianapolis/' 

Again,  the  provision  that  in  case  of  loss  from  any  cause  for 
which  Spaulding's  Express  should  be  liable,  they  shall  have  the 
benefit  of  any  insurance  thereon,  and  in  case  of  loss  on  the  lakes, 
the  freight  and  charges  to  or  at  Buffalo  shall  be  paid  by  the 
owner,  plainly  shows  that  the  defendant's  own  understanding  of 
the  contract  contemplated  liability  for  loss  in  the  course  of  trans- 
portation, which  is  obviously  inconsistent  with  the  claim  now 
made  that  his  duty  was  performed  and  his  liability  terminated 
by  a  mere  delivery  to  others  to  be  carried. 

The  only  case  in  which  a  contrary  doctrine  has  been  held,  is 
Eersjield  et  al.  v.  Adams  et  al,  (19  Barb.,  577,  N.  Y.  Special 
Term,)  and  there  the  decision  is  mainly  placed  on  the  ground 
that  the  defendants  were,  by  special  contract,  relieved  from  liabil- 
ity for  the  cause  of  loss  there  proved.  So  far  as  it  declares  that 
the  defendants  were  not  common  carriers,  the  foregoing  reasons 
forbid  our  concurrence  therein. 

11.  The  next  and  only  other  question  urged  upon  our  atten- 
tion by  the  counsel  for  the  defendant,  is  whether  the  injury  to 
the  goods  happened  under  circumstances  or  from  causes  for 
which  the  defendant  is  responsible. 
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Unreasonable  and  unexcnsed  delay  in  the  transportation,  and 
actual  injury  resulting  therefirom,  are  the  grounds  upon  which 
it  is  sought  to  charge  the  defendant 

By  the  agreement  of  the  parties  made  on  the  trial,  it  is  con- 
ceded that  the  actual  injury  arose  from  the  goods  being  wet  in 
the  railroad  depot  at  Albany ;  that  the  goods  were,  when  wet, 
upon  a  floor  in  the  depot  at  such  an  elevation  above  high  water 
mark  that  goods  thereon  would  not  be  injured  by  any  flood  such 
as  had  ever  before  occurred  in  the  Hudson  river  at  Albany; 
that  the  flood  by  which  they  were  in  fact  injured,  was  a  sudden 
rise  in  the  water  of  the  river,  during  the  night,  some  fbur  feet 
higher  than  it  had  ever  risen  before ;  that  there  was  no  negligence 
or  omission  of  duty  on  the  part  of  the  defendant  in  not  antici<* 
pating  the  occurrence  of  the  flood ;  and  that  from  the  time  it  was 
apparent  that  there  would  be  a  rise  of  water,  the  goods  could  nol 
have  been  prevented  from  being  wet  as  they  were. 

Under  this  admission  it  is  clear  that  if  the  defendant  waa 
without  fault  in  exposing  the  goods  to  the  action  of  the  flood,  he 
is  not  liable  for  the  injury  arising  therefirom.  I^  in  the  due  dia> 
^  charge  of  his  duty,  he  had  the  goods  in  the  regular  and  usual 
course  of  transportation,  so  that  their  being  in  the  depot  at  the 
time  was  proper,  then  injury  by  the  action  of  an  extraordinary 
flood,  rising  higher  than  any  flood  had  ^ver  risen  before,  which 
it  was  no  negligence  or  breach  of  duty  not  to  anticipate,  and 
£rom  which,  when  the  rise  of  water  became  apparent,  the  goods 
could  not  be  delivered,  is  an  injury  by  the  act  of  Gh>d  in  such 
sense  that  the  carrier  is  excused. 

But  the  defendant  had  violated  his  duty  and  broken  his  con- 
tract, and  was  under  the  actual  pressure  of  fault  and  neglect, 
without  which  the  goods  would  have  been  safe. 

The  goods,  in  all  consisting  of  eighty-six  oases,  were  delivered 
to  thQ  defendant  on  the  27th  day  of  January,  1857,  to  be  carried 
and  delivered  to  the  plaintiff  at  Louisville.  Eighty-one  of  these 
cases  were  carried  and  delivered  within  twelve  or  fourteen  days 
after  they  were  received  in  New  York ;  that  is  to  say,  they  reached 
Louisville  on  the  8th  or  10th  of  February. 

It  was  the  duty  of  the  defendant  to  deliver  all  the  goods  within 
a  reasonable  time,  and  according  to  the  usual  course  <^  business 
over  the  route  by  which  they  were  to  be  transported.    There  is 
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nothing  in  the  case  to  indicate  that  the  eighty-one  cases  which 
were  so  delivered  were  forwarded  with  any  extraordinary  or 
unusual  speed,  bat  the  proof  is  that  from  ten  to  fifteen  days 
J8  ihe  usual  time  gf  conyeyance.  The  presumption  is,  therefore, 
that  if  the  defendant  had  performed  his  duty  the  five  cases,  which 
are  the  subject  of  controversy,  would  have  reached  Louisville  at 
or  about  thesame  time  with  the  others. 

But  these  five  cases  were  brought  firom  the  depot  of  the  Wes- 
tern Bailroad  to  the  depot  of  the  Central  Bailroad,  at  Albany,  on 
Saturday,  the  7th  of  February,  when,  as  before  suggested,  they 
ought  to  have  been  at  or  near  their  destination,  Louisville,  Ken- 
toclcy.  Whether  this  delay  arose  from  the  detention  of  the  goods 
in  New  York,  or  at  the  depot  of  the  Western  Railroad,  or  at  any 
intermediate  pointy  is  not  stated.  Nor  is  any  explanation  of  the 
cause  of  delay  given  or  attempted ;  while  it  is  agreed'that  freight 
cars  run  daily  from  New  York  to  Albany  on  the  road  by  which 
these  goods  were  to  leave  New  York.  If  any  explanation  of 
this  delay  could  be  given,  it  waB  the  duty  of  the  defendant  to 
give  it.  Enough  was  shown  to  cast  the  burden  of  proof  upon 
hinL  He  had  undertaken  to  carry,  and  the  delay  was,  prima 
fadef  not  only  unreasonable,  but  apparently  the  result  of  gross 
Diligence  and  want  of  attention,  either  in  not  beginning  the 
carrii^  in  due  time  or  in  delaying  the  progress  of  the  goods 
after  the  transportation' was  begun.  It  is  not  for  the  defendant 
to  require  that  the  plaintiffs  should  show  the  cause  of  the  delay. 

The  result  is,  that  the  defendant  was  grossly  negligent  in  the 
performance  of  his  duty;  this  delay  was  a  breach  of  his  contract 
to  carry  and  deliver  within  a  reasonable  time ;  and  while  so  in 
£uilt^  the  goods  in  his  charge  wercj  in  the  night  of  Sunday,  the 
8th,  or  on  the  morning  of  the  9th  of  February,  reached  and 
injured  by  the  extraordinary  flood  already  mentioned. 

But  the  defendant  insists  that,  if  the  defendant  was  in  fault  in 
respect  of  the  delay  which  had  occurred,  he  is,  nevertheless,  not 
liable  for  the  damage  complained  of;  that,  in  such  case,  though 
the  carrier  be  liable  for  delay,  he  is  only  liable  for  the  imme- 
diate consequences  of  delay :  by  which  he  is  understood  to  claim 
that  he  is  liable  only  for  such  damages  as  the  plaintiffii  sustained 
krespective  of  the  injury  to  the  goods  by  being  wet  in  the  flood 
«t  Albany ;  and,  therefore,  his  damages  are  to  be  ascertained  by 
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asfiaming,  for  the  purposes  of  the  assessment,  that  the  goods 
arrived  safelj,  though  not  until  long  after  the  time  vhen  thej 
should  have  been  delivered. 

This  claim  rests  upon  the  ground  that  the  delay  was  not  the 
proximate  cause  of  the  injury.  "  Causa  proxima  ncn  remokM. 
spectatur" 

The  delay  certainly  did  not  cause  the  flood.  But  we  think 
that  the  defendant  cannot  find  protection  in  this  view  of  his 
responsibility.  His  unexcused  neglect  of  duty  did  expose  tho 
goods  to  the  peril ;  and  when  the  defendant  was  found  in  actual 
fault,  he  lost  the  protection  from  liability  by  inevitable  accident 
which  the  law  extends  to  the  carrier  in  the  due  performance  of 
his  undertaking.  From  the  moment  his  faulty  negligence  began, 
he  became  an  insurer  against  the  consequences  which  might  result 
therefrom,  whether  ordinary  or  extraordinary. 

It  is  true  that,  in  Morrison  v.  Davis^  (20  Penn.  E.,  171,)  where 
goods  carried  in  a  canal  boat  were  injured  by  the  wrecking  of 
the  boat  caused  by  an  extraordinary  flood,  it  was  held  that  the 
carriers  were  not  rendered  liable  merely  by  the  fact  that,  wlien 
the  boat  was  started  on  its  voyage,  one  of  the  horses  attached  to 
it  was  lame,  and  that,  in  consequence  thereof,  such  delay  occurred 
as  prevented  the  boat  from  passing  the  place  where  the  accident 
happened,  beyond  which  place  it  would  have  been  safe.  In  con- 
sidering the  question,  the  Court  liken  the  carrier  to  an  insurer 
against  loss  by  perils  of  the  seas,  who  are  said  to  be  not  liable 
for  a  loss  immediately  arising  ifrom  another  cause,  although, 
by  perils  of  the  sea,  the  ship  had  sustained  an  injury  without 
which  the  loss  would  not  have  taken  place. 

Possibly  a  question  might  be  suggested  whether,  in  that  case^ 
the  mere  fact  that  one  of  the  horses  was  lame  was  enough  to 
charge  the  defendants ;  but  it  must  be  conceded  that,  in  the  view 
taken  by  the  Court,  the  case  is  strikingly  like  the  present  We 
are,  nevertheless,  constrained  to  say,  that,  in  so  far  as  the  principle 
of  the  decision  tends  to  exonerate  the  present  defendant,  we  can- 
not give  it  our  assent. 

A  common  carrier,  in  order  to  claim  exemption  from  liability 
for  damage  done  to  goods  in  his  hands  in  course  of  transportation, 
though  injured  by  what  is  deemed  the  act  of  God,  must  be  with- 
out fault  himself:  his  act  or  neglect  must  not  concur  and  con* 
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tribute  to  the  iDJaiy.  If  he  departs  from  the  line  of  duty  and 
violates  his  contract,  and  while  thus  in  fault,  and  in  consequence 
of  that  fault,  the  goods  are  injured  bj  the  act  of  God,  which 
would  not  otherwise  have  caused  damage,  he  is  not  protected* 

The  defendant  was  bound  to  deliver  the  goods  in  a  sound  con- 
dition. If  prevented  by  the  act  of  God,  he  is  excused ;  but  if 
his  own  misconduct  contributed  to  the  injury  by  exposing  the 
goods  needlessly  or  improperly  to  the  peril,  his  excuse  fails.  All 
ordinary  perils  from  even  the  act  of  God  he  was,  even  while 
engaged  in  the  faithful  performance  of  his  duty,  bound  to  foresee 
and  guard  against  by  the  exercise  of  a  care  and  diligence  propor- 
tioned to  the  danger.  He  was  not  bound  to  anticipate  and  guard 
against  extraordinary  perils  which  human  foresight  would  not 
anticipate ;  but  it  was  his  duty  to  do  nothing  which  should  expose 
the  goods  to  any  perils  which  would  not  arise  in  the  proper  and 
diligent  prosecution  of  the  journey  which  he  had  undertaken. 
And  if  he,  by  needless  delay,  subjected  the  goods  to  damage,  from 
whatever  cause  concurring  or  cooperating  therein,  he  is  liable. 

This  we  believe  to  be  in  accordance  with  sound  policy,  just  in 
its  operation,  and  sustained  by  the  weight  of  authority. 

Thus,  if  a  carrier  by  water  deviates  from  his  voyage  and  the 
ship  and  goods  are  lost,  he  is  liable,  although  the  loss  was  by  a 
peril  of  the  sea.  He  is  not  at  liberty  improperly  to  encounter 
mischief,  even  from  such  a  cause.  In  principle,  it  can  make  no 
difference  whether  his  deviation  is  intentional  or  negligent ;  it  is 
sufficient  that  he  is  in  fault,  and  that  subjects  him  to  liability. 

So,  where  a  carrier  by  land  deviated  from  the  direct  and  prin- 
cipal route,  and  the  goods  were  lost  by  a  cause  which  might,  had 
he  been  without  fault,  have  excused  him  on  the  score  of  inevi- 
table accident,  he  was  held  liable  because  the  loss  happened  in 
consequence  of  his  own  improper  conduct :  he  had  no  right  so 
to  deviate. 

The  observations  of  Tindal,  Ch.  J.,  in  Davis  v.  Garrett,  (6 
Bing.,  716,)  apply  with  much  force  to  the  present  case.  There 
the  carrier  had  deviated  from  his  voyage,  and  a  loss  occurred  by 
a  peril  of  the  sea.  He  says:  "No  wrongdoer  can  be  allowed 
to  apportion  or  qualify  his  own  wrong ;  and  as  a  loss  has  actually 
happened  while  his  wrongful  act  was  in  operation  and  force,  and 
which  is  attributable  to  his  wrongful  act,  he  cannot  set  up,  as  an 
Boew.— Vol.  V.  52 
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aoflwer  to  theaetioiif  the  bare  possibility  of  a  loss  if  his  wrongfiil 
act  had  never  been  done.  It  might  admit  of  a  different  construc- 
tion if  he  oould  show^  not  only  that  the  same  loss  might  haye 
happened,  but  that  it  rmiat  have  happened,  if  the  act  complained 
of  had  not  been  done." 

In  Williams  v.  Orani,  (1  Conn.  R,  492,)  the  trne  rule  is  stated 
as  we  think,  and  it  covers  the  present  case;  after  stating  the 
exemption  of  carriers  from  liability  for  losses  caused  by  inevitable 
accident,  Gould,  J.,  says :  "  It  is,  however,  a  condition  precedent 
to  this  exoneration  that  they  diould  have  been  in  no  d^ult ;  or, 
in  other  words,  that  the  goods  should  not  have  been  exposed  to 
the  peril  or  accident  which  occasioned  the  loss  by  their  own  mis- 
conduct,  neglect  or  ignorance.  For,  though  the  immediate  or 
proximate  cause  of  a  loss,  in  any  given  instance,  may  have  been 
what  is  termed  the  act  of  God,  yet,  if  the  carrier  unnecessarily 
exposed  the  property  to  such  accident  by  any  culpable  act  or 
omission  of  his  own,  he  is  not  excused."  (See  also  12  Conn. 
R,  410;  4  Whart,  204;  Haip.  [S.  C]  R,  262,  468;  WUcox  v. 
Parmdecy  8  Sand.,  610.) 

The  defendant  is,  we  think,  liable,  and  the  plaintiff  were  enti- 
tled to  recover. 

A  point  was  suggested  on  the  hearing  of  the  exceptiona, 
though  not  argued  by  the  counsel,  relating  to  the  amount  of  the 
damages.  An  entry  on  the  margin  of  the  contract,  called  the 
bill  of  lading,  was  in  these  words :  "  No  risk  taken  over  $200  on 
any  single  package."  One  of  the  five  cases  which  were  injured 
contained  seventeen  packages,  and  the  damage  to  the  whole 
seventeen  packages  amounted  to  $438.88.  It  is  claimed  that  no 
more  than  $200  should  be  allowed  for  the  injury  to  the  whole 
seventeen  packages. 

It  is  obvious  that,  according  to  the  very  terms  of  the  memo- 
randum, $200  being  allowed  on  any  single  package,  that  sum 
might,  within  the  provisions  of  the  contract,  be  allowed  on  each 
of  the  seventeen  packages,  unless  the  word  "  package  "  is  used 
in  a  different  sense  in  the  statement  of  the  fEtcts  agreed  upon 
by  counsel,  from  its  meaning  in  the  contract,  which  forms  a  part 
of  that  statement    This  we  cannot  say. 

Again,  the  packages  thus  forming  one  case  were  inclosed  in 
a  rough  box,  having  openings  through  which  the  packages  could 
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be  seen.  The  defendant^  therefore,  knew  when  he  was  reeeiving 
the  case  that  he  was  reoeiying  several  packages,  though  indosed. 
It  does  not  seem  to  us  that  securing  several  snudl  packages  in  thk 
manner,  so  that  they  were  more  conveniently  carried,  when  the 
carrier  knew,  or  might,  by  ordinary  inspection,  have  known  tiiat 
he  had  received,  not  one  single  packi^e,  but  seventeen  small 
packages,  should  render  the  liabilily  of  the  defisndant  any  less 
than  it  would  be  if  the  seventeen  packages  had  been  separately 
delivered. 

And,  finally,  on  this  point  we  incline  to  the  opinion  that  the 
tsnxk  risk,  in  ihe  memorandum  in  question,  has  reference  to  perils 
which  occur  without  the  actual  &ult  of  the  defendant,  and  do  not 
exempt  him  from  liability  for  losses  resulting  from  his  actual 
n^genoe. 

The  plaintiff  should  have  judgment  on  the  verdict. 

Ordered  accordingly. 


Platt  Adaks,  Plaintiff  and  Respondent,  v.  SiHSOK  Lbland 
et  a2..  Defendants  and  Appellants. 

L  Where  the  evidence  as  to  the  diligence  of  a  Notary  to  find  the  makers  of 
a  note  in  order  to  demand  its  payment  at  maturity  from  them  personally, 
ia  free  from  conflict^  the  question  of  its  sufficiency  to  establish  due  diligenGe 
in  that  behalf  is  one  of  law. 

2.  The  evidence  given  on  the  trial  of  this  action,  to  establish  due  diligence^ 
slated,  considered  and  held  sufficient  to  make  h  prima  facie  case  of  due 
diligence. 

3.  Statements  made  to  the  Notary  by  persons  to  whom  he  was  referred  at 
the  makers'  last  known  place  of  busineaS)  as  having  knowledge  of  the 
makers,  in  answer  to  questions  as  to  where  the  makers  resided  or  eould  be 
finxnd,  held  competent  upon  the  question  of  the  Notary's  diligence  to  find 
the  makers. 

(Before  Hoffman  and  Woodruff,  J.  J.) 

Heard,  November  7th;  decided,  November  26th,  1869. 

This  is  an  appeal  by  Simeon,  Charles  and  Warren  Leland,  the 
defendants,  from  a  judgment  in  favor  of  Platt  Adams,  the  plain- 
tiff, rendered  on  a  trial  had  before  Chief  Justice  Bosworth  and 
a  jury,  on  the  28d  of  Mav.  1869. 
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The  suit  is  against  the  defendants  as  indorsers  of  a  note  dated 
"  New  York,  February  12,  1857,"  for  $6,000,  payable  on  the 
20th  of  June  then  next,  without  grace,  to  the  order  of  James 
Moore,  indorsed  by  him  to  P.  C.  Ward,  by  the  latter  to  the 
defendants,  and  by  the  defendants  indorsed  in  blank  and 
delivered  to  John  Thompson,  and  assigned  by  the  latter  to  the 
plaintiff  in  August,  1857,  under  a  general  assignment  by 
Thompson  of  his  property. 

The  note  is  made  by  Seymour,  Moore  &  Co.,  a  firm  doing  busi- 
ness, at  the  time  it  was  made,  at  110  Broadway,  New  York  city. 

The  principal  questions  related  to  the  sufficiency  of  the  demand 
of  payment,  and  to  evidence  bearing  on  those  questions.  The 
&cts  are  stated  in  the  opinion  of  the  Court 

A  verdict  was  ordered  for  the  plaintiff  for  $4,879.87,  the 
balance  due  on  the  note,  and  from  the  judgment  entered  on  the 
verdict,  this  appeal  is  taken. 

&  B.  Oushingj  for  appellants. 

Insisted  that  as  there  was  no  conflict  of  evidence  as  to  the 
diligence  of  the  Notary,  its  sufficiency  was  a  question  of  law, 
and  that  the  evidence  was  insufficient  to  prove  due  diligence,  or 
excuse  the  necessity  of  making  a  personal  demand  of  the  makers, 
or  a  demand  at  their  residence,  whether  it  was  in  this  State  or 
out  of  it,  or  at  their  place  of  business,  and  cited  and  commented 
on  6  Mete,  290,  and  Taylor  v.  Snyder,  3  Denio,  149 ;  Chitty  on 
Bills,  12  Am.  ed.,  895,  858;  7  Barb.,  148;  14  Johns.  B.,  114; 
16  Pick.,  892,  and  5  Hill,  282. 

jE  More,  for  respondent. 

Contended  that  as  Seymour  occurred  in  the  name  of  both 
firms,  and  Seymour,  Morton  &  Co.  were  represented  to  be  suc- 
cessors of  the  makers,  payment  was  in  fact  demanded  at  the  place 
of  business  of  one  or  more  of  the  makers. 

That  if  this  position  was  untenable,  then  the  only  question  was, 
whether  due  diligence  had  been  used,  and  that  Thylor  v.  Snyder, 
(8  Denio,  152,)  warranted  the  decision  made  at  the  trial. 

By  the  Court— ^Hoffman  J.  The  action  is  brought  upon  a 
note  dated  the  12th  of  February,  1857,  for  $6,000  drawn  by 
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Seymour,  Moore  &  Co.,  in  favor  of  James  Moore  or  order, 
payable  on  the  20th  of  June  ensuing,  without  grace,  with  interest 
at  the  rate  of  seven  per  cent. 

The  payee,  James  Moore,  and  one  P.  C.  Ward,  and  the  defend- 
ants by  their  firm  name  of  Simeon  Leland  &  Co.,  indorsed  the 
note,  and  it  was  delivered  to  John  Thompson,  by  whom  it  was 
assigned  and  delivered  to  the  plaintiff. 

The  chief  question  is,  as  to  the  sufficiency  of  the  demand  for 
payment  upon  the  makers. 

The  note  is  dated  at  New  York.  The  Notary  deposes,  that  the 
note  was  given  to  him  for  protest  by  Thompson.  "  He  (Thomp- 
son) told  me  their  office  (the  makers',)  was  at  110  Broadway.  I 
called  at  the  place  designated,  and  found  ^  Seymour^  Morton  Jc  Go.^ 
over  the  door,  and  presented  the  note;  payment  was  demanded 
and  refused.  I  was  informed  there  that  I  might  find  their  agent 
at  54  William  street,  and  I  presented  to  him,  the  man  in  William 
fltreet" 

It  was  also  proved  (by  John  Thompson)  that  Seymour,  Moore 
fsL  Co.  had  dissolved  before  the  note  matured.  The  last  the  wit- 
ness knew  of  Seymour,  Moore  &  Co.,  they  were  at  110  Broadway. 
The  Notary  further  testified  thus :  "  I  inquired  at  No.  110  Broad- 
way over  the  Metropolitan  Bank,  for  Seymour  Moore  &  Co. 
The  person  in  attendance  there  told  me  that  that  had  been  their 
ofGlce ;  he  said  I  might  find  somebody  who  knew  more  about  it 
at  54  William  street;  he  gave  me  the  name  of  a  man,  a  Mr.  Lin- 
coln, at  54  William  street,  that  he  said  sometimes  acted  as  their 
Agent  I  understood  from  the  man  at  110  Broadway,  that  they 
(Seymour,  Morton  &  Co.)  were  the  successors  of  Seymour,  Moore 
&  Co.  The  defendants  excepted  to  the  evidence  as  to  what  was 
said  in  answer  to  the  inquiries  made  by  the  Notary  at  110  Broad- 
way. The  Notary  further  testified,  that  the  man  at  110  Broad- 
way declined  paying  the  note,  saying  he  had  no  money.  The 
Notary  also  inquired  at  the  office  adjoining  110  Broadway  and 
was  there  told  that  Seymour,  Moore  &  Co.  had  dissolved. 

Demand  of  payment  was  then  made  of  Lincoln,  at  54  William 
street  He  refused  payment.  He  was  asked  by  the  Notary  if 
be  ^knew  where  the  makers  were.  He  answered  that  he  supposed 
fliey  were  out  West  "He  professed  to  know  a  little  about  it, 
but  refused  to  tell  me*(the  Notary)  much  about  it    He  told  me 
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tiie  old  firm  was  dissolved."  The  statements  of  Linooln  were 
objected  to,  the  objection  wi^  oyemiled,  and  the  defendants  ex- 
cepted. 

The  Notaiy  wqnt  to  the  last  place  of  business  of  the  draweis. 
He  is  sent  to  another  place,  where  he  is  told  some  information 
might  be  obtained.  He  would  not  have  done  his  duty  if  he  had 
not  gone  there.  He  is  there  told  that  the  drawers  were  supposed 
to  be  out  West  The  statements  thus  admitted  in  evidence  were 
admissible,  not  as  proof  of  the  facts  stated,  but  upon  the  question 
of  the  Notary's  diligence,  to  show  that  he  availed  himself  of  in- 
formation as  to  where  the  parties  might  be  found.  I  think 
that  these  was  sufficient  diligence  used  in  ascertaining  the  plaeo 
where  the  demand  should  be  made,  and  such  demand  was  suffi- 
^cient^  {Taylor  v.  Snyder,  8  Denio,  152 ;  Edwards  on  Bills,  &a,  p. 
484;  9  Wheat  R,  698.)  There  was  enough  to  put  the  defend- 
ants upon  proof  of  the  makers  being  where  they  could  be  reached. 

The  exceptions  to  the  mling  of  the  learned  Judge  in  admitling 
the  statements  of  the  persons  at  110  Broadway,  and  64  William 
street,  are  disposed  of  by  the  above  remarks, 
.    The  judgment  should  be  affirmed,  wiih  costs. 

Judgment  affirmed. 


Michael  L.  Leman,  Plaintiff  and  Bespondent,  v.  The  Matob, 
Aldebmen,  &c.,  of  the  Cmr  of  New  Yobk,  Appellants 


.  The  Major,  Aldermen  and  Commonalty  of  the  dty  of  New  York, 
the  passage  of  the  act  entitled  "An  act  to  make  permanent  the  grades  of 
the  streets  and  avennes  of  the  citj  of  New  York,*'  passed  March  4^  1852, 
cannot,  even  under  the  authority  of  an  ordinance  passed  by  both  branches 
of  the  Common  Council  and  approved  by  the  Mayor,  diaoge  the  grade  of 
any  street  in  said  city,  established  by  law  when  said  act  was  passed,  soii:^ 
of  Sizty-third  street^  without  becoming  liable  to  the  owner  of  any  lot  or 
building  on  the  street  so  altered,  for  all  damages  caused  to  him,  as  8a<^ 
owner,  by  reason  of  the  making  of  such  change  of  grade ;  unless  such  change 
is  made  upon  the  written  consent  of  the  owners  of  at  least  two-thirds  of 
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die  land  in  lineal  feet  fronting  on  each  side  of  the  street  opposite  to  imd 
-adjoining  thftt  part  thereof  Uie  grade  of  whieh  is  to  be  changed  or  altered. 
2.  By  the  terms  of  that  act  it  is  declared  that  it  shall  not  be  lawful  for  the 
Common  Council  of  the  city  of  New  York  to  change  such  established 
grade,  without  such  consent;  if  therefore  they  make  such  change  and  the 
defendants  by  their  agents  proceed  to  carry  it  into  actual  execution  to  tiio 
•injiiiy  of  the*  owners  of  lots  on  the  street^  the  oitj  is  liable  for  the  damage 
flosteined. 

(Before  HorFMAN  and  WoonsOTr,  J.  J.) 

Heard,  November  7th ;  decided,  November,  27th,  1859. 

This  is  an  appeal  by  The  Mayor,  Aldermen  and  Commonalty 
cf  the  City  of  New  York,  the  defendants,  fix)m  a  judgment  in 
ikvor  of  Michael  L.  Leman,  the  plaintiflF,  rendered  on  the  report 
of  Hon.  John  L.  Mason,  as  Referee. 

The  plaintiff  is  the  owner  of  a  lot  on  Pearl  street,  New  York 
city,  and  the  building  thereon,  fronting  on  Pead  street,  and  was" 
at  the  time  the  acts  hereinafter  stated  were  done.  '  ^ 

In  April,  1857,  the  defendants,  by  an  ordinance  which  passed 
both  branches  of  the  Common  Council  and  was  approved  by  the 
Mayor,  directed  the  grades  of  Pearl  and  other  named  streets  to 
be  changed ;  that  the  work  be  done  at  the  expense  of  the  defend- 
ants; and  appointed  three  assessors  to  make  a  just  and  equitable 
assessment  of  the  expense  among  the  owners  of  lots  to  be  bene- 
fited thereby,  in  proportion  as  nearly  as  may  be  to  the  advantages 
which  each  may  be  deemed  to  acquire. 

The  defendants  made  such  change  of  grade  without  the  plain- 
tiff's consent,  and  without  the  consent  of  the  owners  of  two- 
thirds  of  the  land  in  lineal  feet,  fronting  on  and  adjacent  to  such 
change  of  grade  as  required  by  the  act  of  the  Legislature,  entitled 
^  An  act  to  make  permanent  the  grades  of  the  streets  and  avenues 
of  the  city  of  New  York,  passed  March  4th,  1852." 

In  making  such  change  of  grade,  the  street  was  dug  down 
three  or  four  feet  below  the  original  grade  in  front  of  the  plain- 
tiff's premises;  and  such  change  of  grade  was  injurious  to  the 
plaintiff;  and  made  expenditures  by  him  necessary,  to  adapt  the 
Louse  and  lot  to  the  new  grade ;  whereby  the  plaintiff  sustained 
damage  to  the  amount  of  $826.67. 

The  Referee  held  the  defendants  liable,  and  decided  that  the 
plaintiff  recover  from  them  the  damages  aforesaid.  From  the 
judgment  entered  on  that  decision  the  present  appeal  is  taken. 
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Moses  J%,  for  appellants. 

L  Plaintiff  has  no  right  of  action  of  trespass  against  the  de- 
fendants, for  the  acts  he  complains  of. 

Until  the  law  of  1852  the  city  might  "  alter  and  amend  "  their 
streets  at  pleasure.  (See  all  the  laws  upon  this  subject,  to  wit: 
Ist  Montgomerie  Charter,  §  16,  Davies'  Laws,  p.  177 ;  24  Rev. 
Laws  of  1818,  §  175,  id.,  p.  526 ;  3d,  Law  of  itarch  4, 1852,  id., 
p.  1088.)  The  right  to  "  alter  and  amend  "  involves  the  right  to 
change  the  grade  of  a  street.  {Waddell  v.  The  Mayor,  <fcc.,  8 
Barb.  S.  C.  R,  95,  and  cases  there  cited.)  The  law  of  1862  does 
not  take  from  the  city  the  right  to  make  the  change  of  grade, 
where  a  change  is  to  be  made.  It  only  imposes  restraints  upon 
its  exercise.  Before  this  law,  the  exercise  of  the  right  was  unre- 
strained. No  one  had  any  remedy  or  redress  for  loss  he  might 
sustain  by  reason  of  it  No  damages  could  be  assessed,  and 
none  could  be  allowed  to  him.  It  follows  that  the  remedy  given 
by  the  last  named  statute  is  a  ^^new  reinedy,^^  and  the  assessors, 
by  whom  the  damages  are  to  be  awarded,  are,  for  the  purposes 
of  such  award,  a  new  tribunal.  The  consent  of  property  owners 
to  the  change  is  made  necessary  by  the  language,  "  it  shall  not 
be  lawful,"  &c.,  without  such  consent.  This  annexes  to  the  law 
of  1852  a  right  of  action  on  the  part  of  the  People  for  its  viola- 
tion. (2  R.  S.,  part  4,  ch.  1,  title  7,  p.  696.)  "  Where  a  statute 
does  not  vest  a  right  in  a  person,  but  only  prohibits  the  doing  of 
some  act  under  a  penalty,  in  such  case,  the  party  violating  the 
statute  is  liable  for  the  penalty  only."  (Sedgwick  on  Stat  and 
Const  Law,  p.  401.)  Again,  (p.  402,)  "  where,  by  a  statute,  a  new 
•right  is  given  and  a  specific  remedy  provided,  or  a  new  power, 
and  also  the  means  of  exercising  it,  are  provided  by  statute,  the 
power  can  be  exercised,  and  the  right  vindicated,  in  no  other  way 
than  that  prescribed  by  the  statute."  By  the  statute  of  1852 :  Ist 
A  penalty  was  made  to  attend  its  violation.  Its  violation  was  a 
misdemeanor.  2d.  No  new  right  was  given  the  individual.  3d. 
A  specific  remedy  is  provided, 

II.  The  restraints  imposed  by  the  statute  of  1852  were  mere 
reservations  of  rights  to  the  public,  and  not  a  bestowal  upon  indi- 
viduals. These  restraints  were  mere  police  regulations.  It  was 
left  to  the  chances  of  each  particular  case,  as  to  whose  wiU  their 
exercise  should  depend  on.    The  consent  was  not  a  condition 
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precedent  to  the  invasion  of  private  property,  but  to  the  exercise 
of  a  public  duty. 

ni.  It  does  not  follow  that  a  valid  award,  under  the  statute, 
could  not  be  made,  because  an  assessment  for  benefits  would  be 
void.  The  argument  that  this  does  follow  is  founded  upon  the 
supposition  that  the  awards  are  to  be  paid  out  of  the  particular 
fund  to  be  raised  by  the  assessment,  which  is  erroneous.  The 
assessment  is  but  a  means  of  reimbursing  the  city  the  moneys 
expended  in  payment  of  the  awards.  The  test  is  whether  the 
person,  to  whom  an  award  should  be  made,  would  have  a  lien 
upon  the  particular  fund  derived  from  the  assessment  for  the  pay- 
ment of  the  award,  in  case  of  refusal  of  payment  by  the  city, 
for  any  cause. 

IV.  In  this  case  the  plaintiif  is  entitled  to  no  private  remedy. 
He  has  suffered  no  private  wrong.  1st.  (As  already  shown,)  the 
right  infringed  was  not  a  private  right.  2d.  The  injury  suffered 
was  common  to  all  plaintiff's  neighbors  in  Frankfort,  Hague, 
Pearl,  Vandewater,  and  other  streets  in  his  vicinity.  {Lansing  v. 
Smith,  8  Cow.,  146;  Smith  v.  Lockwood,  18  Barb.,  209.) 

The  judgment  should  be  reversed. 

A.  J.  WtUardj  for  respondent 

L  The  power  which  had  been  conferred  upon  the  Mayor, 
Aldermen  and  CJommonalty  of  the  city  of  New  York,  by  pre- 
vious laws  or  charters,  to  regulate  the  public  streets,  was  limited 
by  the  act  of  the  Legislature,  passed  in  1852.  (Sess.  Laws,  1852, 
p.  46,  §2.) 

The  second  section  of  this  act  provides  that  "  it  shall  not  be 
law^  for  the  Common  Council  to  alter  or  change  in  whole 
or  in  part  the  grade  of  any  street  or  avenue  in  said  city  now 
established,  south  of  Sixty-third  street^  or  which  may  hereafter  be 
established  north  of  Sixty-second  street,  except  upon  the  written 
coDsent  of  the  owners  of  at  least  two-thirds  of  the  land  in  lineal 
feet,  fronting  on  each  side  of  street  or  avenue  opposite  to  and 
adjoining  that  part  thereof,  the  grade  of  which  is  to  be  changed 
or  altered." 

This  limitation  of  the  power  of  the  Corporation  required,  as  a 
preliminary  to  any  action,  that  they  should  obtain  the  written 
consent  of  the  owners  of  at  least  two-thirds  of  the  lineal  feet 
Bosw.— Vol.  V.  63 
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fronting  on  and  adjacent  to  any  street,  of  wliich  it  was  proposed 
to  change  the  grac^ 

Without  such  consent,  there  was  no  authority  in  the  Corpora- 
tion to  cause  the  existing  grade  of  any  of  the  established  streets 
of  the  city  to  be  altered,  and  if)  without  obtaining  such  oonsenti 
they  changed  the  grade,  their  act  was  one  of  trespass,  for  which 
an  action  would  lie  by  a  party  injured. 

The  power  of  the  Corporation  over  the  streets  of  the  city  is  a 
mere  political  power.  The  public  easement  in  the  streets  is 
vested  in  the  People  of  the  State,  and  not  in  the  citizens  of  New 
York,  or  the  corporation  of  New  York.  As,  in  the  counties 
generally,  the  care  and  custody  of  highways  is  coini^itted  to 
commissioners  or  overseers,  so  the  same  duty  is  enjoined  in 
cities  upon  the  corporate  authorities,  and  their  respective  com- 
mon councils  are  made  commissioners  of  highways,  and  the  cor- 
poration is  rendered  liable  for  all  damages  occasioned  by  the 
negligent  discharge  of  their  duties.  {Starrs  v.  Oiit/  of  Utica^  17 
N.Y.  R.,104.) 

As  commissioners  of  highways,  in  either  towns  or  cities,  all 
their  powers  and  duties  are  conferred  and  prescribed  by  statutOi 
and  it  is  competent  for  the  Legislature  to  enlarge  or  restrict  them, 
or  to  take  them  away  altogether. 

The  evidence  in  this  case  establishes  that  the  appellants,  with- 
out having  obtained  the  consent  of  the  owpers  of  the  Feqnisile 
number  of  lineal  feet,  passed  an  ordinance  and  altered,  the  .grade 
of  an  established  street,  to  the  permanent  injury  of  the  respond- 
ent's property.  This,  under  the  prohibition  of  the  act  of  1852, 
was  an  unauthorized  act,  and  constituted  it  a  trespasa. 

If  the  act  here  complained  of  had  been  done  under  lawfql 
authority,  and  all  the  requirements  of  the  statute  conferring  the 
authority  been  strictly  observed,  then,  except  for  the  indemnitj 
provided  by  the  act  of  1852,  it,  would  probably,  have  been 
regarded  2&  damnum  absque  injuria.  And,  it  is  submitted,  that 
it  was  to  relax  the  harsh  rule  of  the  common  law,  as  stated  ia 
Badcliff^s  Mcecutars  v.  Mayor  of  Brooklyn^  (4  ComsU,  195|)  that  the 
Legislature  enacted  the  remedial  statute  of  1852. 

In  the  absence  of  all  evidence  to  the  contrary,  the  respondent 
ownibg  the  premises  abutting  upon  the  street,  is  presumptivelj 
ihe  owner  ^  the  fee  of  the  street  to  the  centre,  subject  to  the 
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publie  easement ;  and  hence,  if  the  act  of  subverting  the  soil  for 
the  purpose  of  lowering  the  grade  of  the  street  was  without  law- 
ihl  aathoritj,  the  respondent  could  have  his  action  as  well  for  the 
txespass  to  the  freehold,  as  for  the  consequential  injury  U>  his 
adjaeent  property.  For  if  the^ntry  upon  the  street  was  without 
right,  it  rendered  the  trespasser  liable  for  all  the  consequences- of 
his  ill^al  act 

The  right  to  recover  under  such  circumstances  is  founded  in 
principle  and  sustained  by  authority.  (EbweU  v.  City  of  Buffalo^ 
15  N.  Y.  R.,  512 ;  Conrad  v.  Trustees  of  Ithaca,  16  id.,.  158 ;  MoU 
V.  The  Mayor,  <tc,,  of  New  ,York,  MS.  Opinion,  Common  Pleas.) 

By  thb  CJourt — Hoffman,  J.  The  constitutionality  of  the  act 
of  1852,  (March  4,  Davies'  Laws,  p.  1083,)  has  not  been  ques- 
tioned, and  is  to  be  assumed  until  clearly  disproved..  It  is,  then, 
a  restriction  upon  a  previous  4egal  and  absolute  right  to  change 
the  grade  of  streets,  as  the  Common  Council  might  be  advised. 

The  2d  section  of  that  act  provides  that  "  it  shall  not  be  lawful 
for  the  Common  Council  to  alter  or  change,  in  whole  or  in  part, 
the  grade  of  any  street  or  avenue  in  the  said  city  now  established, 
aoath  of  Sixty-third  street,  or  which  may  here^^r  be  established 
north  of  Sixty-second  street,  except  upon  the  written  consent  of 
the  owners  of  at  least  two-thirds  of  the  land  in  lineal  feet  front- 
ing on  each  side  of  the  street  or  avenue  opposite  to  and  adjoining 
that  part  thereof  the  grade  of  which  is  to  be  changed  or  altered." 

By  the  3d  section  erf  this  act,  where  the  grade  of  any  street  or 
avenue  shall  be  changed  or  altered,  in  whole  or  in  part^  "it  shall 
be  the  duty  of  the  assessors  appointed  to  estimate  and  assess  the 
expense  of  conforming  to  such  change  of  grade  and  regulating 
the  street  or  avenue  in  accordance  therewith,  to  estimate  the  loss 
and  damage  which  each  owner  of  land  fronting  on  such  street  or 
avenue  will  sustain  by  reason  of  such  change,  tc  such  lands  or  to 
any  improvements  thereon ;  and  make  a  just  and  equitable  award 
of  the  amount  of  such  loss  or  damage  to  the  owner  or  owners 
of  such  lands  or  tenements  fronting  on  such  street  or  avenue, 
and  opposite  thereto,  and  aflEected  by  such  change  of  grade;  and 
the  amount  of  such  award  shall  be  included  in  the  expense  of 
Buch  proceeding,  and  with  such  expense  shall  be  assessed  as  pro- 
vided in  the  175th  section  of  the  act  of  April  9, 1813,  entitled, 
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*  An  act  to  reduce  several  laws  relating  particularly  to  the  city 
of  New  York  into  one  act.' " 

This  statute  has  thus  provided  a  Board,  not  only  for  assessing 
adjoining  owners  for  the  benefit  they  may  derive  from  the  im- 
provement, but  also  for  ascertaining  the  damage  which  may  be 
sustained  by  adjoining  owners.  It  may  well  be  that,  if  the  plain- 
tiff, or  any  one  similarly  situated,  had  gone  before  such  assessors, 
proved  his  damage,  and  submitted  his  claim,  he  might  be  estop- 
ped from  urging  the  present  objection.  But  the  Corporation  has, 
in  this  instance-,  assumed  the  performance  of  the  work ;  resolved 
that  it  shall  be  done  at  their  own  expense,  and  assessors  were 
appointed  only  to  assess  upon  the  owners  benefited  their  respec- 
tive proportion  of  the  expense.  I  presume  this  was  done  under 
the  270th  section  of  the  act  of  1813.  (2  R  L.,  446.) 

The  Common  Council  could  only  perform  the  work  in  ques- 
tion upon  obtaining  the  consent  of/ two-thirds  of  the  owners,  as 
prescribed  in  the  act  of  1852.  They  have  done  it  in  an  unlaw- 
ful manner,  and  damage  has  been  suffered  by  the  plaintiff 
from  this  unauthorized  act.  The  case  appears  to  be  a  dear 
one.  Eowdl  v.  Tlie  City  of  Buffalo,  (15  N".  Y.,  512,)  appears  to 
govern  it 

In  The  Philadelphia  and  Wilmington  Railroad  Company  v. 
Quigley,  (21  How.  U.  S.  R,  202,)  the  Court  say:  "The  powers 
of  the  Corporation  are  placed  in  the  hands  of  a  governing  body 
selected  by  the  members,  who  manage  its  affairs  and  >wrho  appoint 
the  agents  for  the  accomplishment  of  the  objects  of  its  being. 
But  these  agents  may  infringe  the  rights  of  persons  who  are 
imconnected  with  the  Corporation,  or  who  are  brought  into  rela- 
tions of  business  or  intercourse  with  it.  As  a  necessary  correla- 
tive to  the  principle  of  the  exercise  of  corporate  powers  and 
faculties  by  legal  representatives,  is  a  recognition  of  a  corporate 
responsibility  for  the  acts  of  those  representatives." 

The  result  of  the  cases  is,  that,  for  acts  done  by  the  agent  of  a 
corporation,  either  ex  contractu  or  ex  delicto,  in  the  course  of  its 
business,  and  of  their  employment,  the  corporation  is  responsible, 
as  an  individual  is  responsible,  under  similar  circumstances. 

The  action  was  one  of  libel.  I  may  observe  that  the  trespass 
and  damage  here  complained  of  are  the  acts  of  immediate  agents 
of  the  Corporation,  who  acted  under  its  direct  authorization. 
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It  is  objected  that  thus  the  title  of  a  multitude  of  owners  must 
be  searched  before  an  improvement  of  this  nature  can  be  made. 
So  it  must  be  upon  opening  streets ;  and  the  act  of  1852  has 
provided  for  the  difficulty,  where  the  owners  to  be  paid  are  not 
designated  in  the  report  of  the  assessors. 

The  judgment  should  be  affirmed,  with  costs 

Judgment  affirmed. 


Jamss  W.  Wiltsie  v.  William  L,  NoRTHAif. 

L  Where,  by  an  agreement  between  L.  Sc  A.,  of  the  one  part,  and  the  defend- 
ant N.,  of  the  other,  the  former  sell  their  fixtures,  <bc.,  in  a  ^oal-yard  occu- 
pied bj  them,  for  a  specific  sum,  and  take  N/s  negotiable  note,  and  also  sell 
to  K.,  for  other  consideration,  a  lease  of  said  yard,  and  guarantee  its  renewal 
on  certain  terms,  and  agree,  if  a  renewal  be  not  procured,  '^  to  refimd  the 
dne-half  the  loss  on  such  fixtures,"  and  no  renewal  can  be  procured,  and  a 
suit  is  brought  on  such  note  by  one  who  is  an  indorsee  of  it  after  its  matu- 
rity, and  there  is  no  firaud  in  procuring  the  note  or  in  the  transaction  on 
which  it  is  founded,  the  most  that  the  defendant  can  have  deducted  fi:om 
the  recoyery  on  the  note  \b  one-half  of  the  difference  between  the  value 
of  such  fixtures  for  the  purposes  of  use  under  a  renewed  lease  and  the 
value  thereof  for  the  purpose  of  removal 

2.  The  plaintiff  shows  a  sufficient  title  to  the  note  to  maintain  an  action  on 
it^  although  he  bought  it  by  giving  his  own  note  for  it,  and,  before  the 
second  trial  of  the  action,  took  up  his  own  note  by  assigning  a  judgment 
recovered  in  the  action  itself  on  a  former  trial  of  it,  (which  judgment  was 
reversed  and  a  new  trial  ordered,)  and  notwithstanding  his  vendors  of  the 
note  and  his  assignees  of  such  judgment  are  the  persons  to  whom  the  note 
was  originally  given. 

(Before  Hoffman,  Pierrepomt,  and  Moncrief,  J.  J.) 
Heard,  October  31 ;  decided,  November  26,  1859. 

This  action  comes  before  the  Court  upon  questions  of  law 
arising  at  the  trial,  and  there  ordered  to  be  first  heard  at  General 
Term.  It  was  tried  before  Mr.  Justice  Hoffman  and  a  jury,  on 
the  24th  of  November,  1858. 

The  complaint  is  upon  a  note,  dated  November  16, 1855,  made 
by  the  defendant,  for  $1,648.28,  payable  twelve  months  after  its 


422  CASES  IN  THE  SUPERIOR  COURT. 

Wiltsle  V.  Northam. 

date,  to  the  order  of  P.  H.  Lalouette,  by  him  indorsed  to  Lalou- 
ette  &  Ashfield,  and  alleged  to  have  been  indorsed  by  them  to 
the  plaintiff,  who  is  averred  to  be  the  lawful  owner  and  holder 
of  it. 

The  answer  denies  the  indorsement  to  the  plaintiff,  or  that  he 
is  the  lawful  owner  and  holder,  and  states,  as  a  defense,  that^  in 
November,  1855,  Lalouette  &  Ashfield  sold  to  him  their  "  stock, 
fixtures  and  lease  of  a  certain  coal-yard ;"  that  the  agreement 
was  in  writing,  and  a  copy  of  it,  dated  November  16,  1855,  is 
set  forth,  which  states  that,  in  consideration  of  the  note,  Lalou- 
ette &  Ashfield  sell  to  the  defendant  "  all  fixtures  and  appurte- 
nances in,  upon  and  appertaining  to  the  coal-yard,"  and  described 
in  a  schedule  annexed  to  the  agreement ;  and  also,  in  consideration 
of  one  dollar,  sell  "  the  present  lease  of  said  yard,  which  has 
about  two  years  to  run,  at  its  present  rent,  and  do  guarantee  to 
him  a  renewal  to  him  of  said  lease  for  five  years  at  a  yearly  rent 
of  not  exceeding  $200,  advance,  per  annum,  and  at  as  much  less 
as  can  be,  and  also  the  free  privilege  to  remove  all  said  fixtures 
at  its  expiration.  K  a  renewal  is  not  given,  then  Lalouette  and 
Ashfield  are  to  refund  the  one-half  the  loss  on  said  fixtures  ;^ 
and  "further,  in  consideration  of  a  note"  made  by  defendant  for 
$8,791.79,  at  six  months,  they  sell  to  defendant  "  all  the  coal  in 
said  yard,  being  about  700  tons." 

The  answer  states  that^  to  induce  the  defendant  to  enter  into 
said  agreement,  L.  &  A.  represented  that  they  held  a  kase  which 
then  "  had  two  years  or  thereabouts  to  run,"  and  that,  by  its 
terms,  they  "  were  entitled  and  privileged  to  remove  all  of  said 
fixtures  at  the  expiration  of  said  two  years;"  that^  relying  on 
these  representations,  he  entered  into  said  agreement,  and  gave 
the  note  in  suit,  and,  to  secure  it,  executed  a  mortgage  on  real 
estate  in  Sacramento,  and  entered  into  the  possession  of  the  premi- 
ses, fixtures  and  coal,  and  carried  on  business  there  until  about 
the  ist  of  May,  1857,  when  he  was  obliged  to  quit  and  abandon 
all  of  said  fixtures  and  appurtenances,  excepting  a  horse  and  cai% 
worth  about  $200. 

That,  after  entering  into  possession,  he  discovered  that  L.  &  A. 
had  no  lease,  but  occupied  under  one  A.  Ashfield,  who  had  a 
lease  which  expired  April  1,  1857 ;  that  L.  &  A.  notified  him 
they  could  not  procure  a  renewal  of  said  lease  upon  the  terms 
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ihey  bad  agreed  to  do,  and  the  owner  notified  him  that  he  must 
pay  an  advance  o£  $1,600  or  quit,"  and  "  that  he  must  not  remore 
any  of  the  fixtures  or  appurtenances ;"  and  that  defendant,  on 
the  Ist  of  May,  1857,  "quit  and  surrendered  the  said  premises 
and  fixtures."  It  avers  that  L.  &  A.  knew  they  had  no  lease, 
and  that,  by  the  lease  under  which  they  occupied,  "they  had  no 
right  to  remove  the  most  valuable  portion  of  the  fixtures  and 
appurtenances,  *  *  for  which  said  note  for  $1,600  was  given," 
and  also  avers  great  damage  to  defendant  "  in  his  said  business" 
by  reason  of  said  misrepresentations.  It  alleges  that  defendant 
established  a  business  which  he  was  obliged  to  abandon ;  that  he 
was  obliged  to  remove  his  coal  at  great  expense,  and  "  also  to 
abandon  all  the  fixtures  and  appurtenances  belongmg  to  said 
yard,"  to  his  damage  to  an  amount  beyond  that  of  said  note ; 
that  the  consideration  of  the  note  has  entirely  fidled,  and  that,  on 
the  10th  of  June,  1856,  he  brought  a  suit  in  the  Supreme  Court 
against  L.  &  A.  to  recover  damages  for  the  breach  of  said  agree- 
ment and  to  procure  said  note  to  be  canceled  and  delivered  up; 
that  L.  &  A.  appeared  in  said  action  on  the  ^4th  of  said  June; 
that  it  is  at  issue  and  pending ;  that  L.  &  A.,  and  not  the  plaintiff 
''  are  the  real  paJties  in  interest  in  this  action ;"  and  it  prays  a  dis- 
missal of  the  complaint,  and  "  that  this  defendant  may  have  such  af- 
firmative relief  in  the  premises  as  to  this  Court  shall  seem  proper." 

The  plaintiff  first  called,  as  a  witness,  Alfred  Ashfiddj  who 
testified  that  the  firm  of  Lalouette  &  Ashfield  consisted  of  Paul 
H.  Lalouette  and  Henry  Ashfield ;  that  Henry  Ashfield  is  his 
son;  that  the  note  in  suit  was  transferred  to  the  plaintiff  about 
the  time  the  defendant  sued  L.  &  A.,  in  the  Supreme  Court ;  th^ 
in  that  suit  it  was  decided  that  the  note  should  not  be  given  up, 
but  that  defendant  should  have  judgment  for  $1,127,60  damages; 
that  the  plaintiff  bought  the  note  in  suit  by  giving  his  own  note 
for  it;  and  that  the  plaintiff,  having  recovered  in  this  action  on 
a  former  trial  of  it,  he  took  up  his  own  note  by  "  an  assignment 
of  the  judgment  so  recovered." 

The  plaintiff  having  rested,  the  defendant  moved  for  a  nonsuit| 
because  the  evidence  showed  that  the  plaintiff  was  not  the  lawful 
owner  and  holder  of  the  note,  and  upon  the  evidence  he  could 
not  recover  on  the  cause  of  action  stated  in  the  complaint ;  which 
motion  was  overruled,  and  the  defendant  excepted. 
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The  defendant  was  then  sworn  in  his  own  behalf^  produced 
the  agreement  of  November  16,  1855,  described  in  his  answer; 
and  testified  that  the  note  in  suit  was  the  one  named  in  said 
agreement — ^its  amount  being  larger  than  the  sum  there  named, 
by  reason  of  the  addition  of  interest ;  and  also  produced  a  lease 
which  he  said  "  is  the  lease  referred  to  in  the  agreement"  That 
lease  is  dated  the  3d  of  March,  1851 ;  is  from  John  Targee  to 
Alfred  Ashfield,  for  the  term  of  five  years  from  the  1st  of  April, 
1852,  at  a  rent  of  $700  per  annum,  payable  quarterly.  It  con- 
tained a  covenant  of  the  lessee  not  to  assign  or  underlet  without 
the  written  consent  of  the  lessor :  it  contained  no  covenant  for  a 
renewal :  it  contained  a  covenant  to  surrender  the  premises  at 
the  end  of  the  term  in  as  good  condition  as  they  then  were,  ordi- 
nary wear  and  tear  alone  excepted ;  and  also  an  agreement  that 
the  lessee  or  his  assigns  might  erect  an  office  on  the  premises  and 
remove  it  on  or  before  the  expiration  of  the  term.  It  had  a 
written  consent  on  it,  that  the  lessee  might  underlet.  The  defend- 
ant further  testified  that  he  first  discovered,  about  nine  months 
after  he  went  into  possession,  that  L.  &  A.  had  no  lease :  on  con- 
versing with  Lalouette,  he  said  he  thought  there  would  be  no 
difficulty  in  procuring  a  renewal ;  defendant  told  him  unless  he 
pledged  himself  to  withdraw  the  note  from  the  bank  he  would 
advertise  it ;  that  he  withdrew  the  note.  He  was  informed  in 
September,  1856,  the  lease  would  not  be  renewed ;  that  he  left 
the  middle  of  April,  1857;  left  "the  old  fixtures  in  the  yard;** 
removed  a  horse  and  cart,  worth  about  $150 ;  expenses  of  remov- 
ing were  about  $100 ;  lost  many  of  his  customers,  and  his  busi- 
ness was  deranged ;  and  he  testified  as  to  the  value  of  the  fixtures, 
if  to  be  used  as  they  were,  and  their  value  to  be  removed. 

Mr.  Ashfield  being  recalled,  said  he  took  the  lease  for  Lalouette 
because  the  owner  said  he  would  let  to  him  cheaper  than  to  any 
one  elscf  and  offered  to  transfer  the  lease  to  Northam  when  the 
agreement  of  November  16,  1855,  was  made;  that  the  lease  was 
then  in  the  room  where  the  parties  were ;  that  he  first  took  a 
lease  in  1887,  and  the  present  lease  is  a  renewal  of  that ;  it  has 
always  been  in  his  name ;  was  present  when  the  agreement  of 
November  16,  1855,  was  signed ;  "  told  Northam  he  could  see 
the  lease  if  he  wished ;  he  said  he  was  in  a  hurry,  and  didnH 
care  to  see  it  f  that  the  office  was  built  in  1837 ;  the  addition  in 


NEW  YORK— NOVEMBER,  1859.  426 

Wiltsie  V.  Northam. 

1849 ;  the  new  fence  was  built  before  the  present  lease  was  made 
by  Lalouette ;  he  occupied  two  or  three  years  before  the  last 
lease  was  made. 

Northam,  being  recalled,  said  he  did  not  ask  to'fiee  the  lease, 
nor  was  there  any  offer  to  show  it  to  him. 

There  was  no  evidence  of  any  representations  by  L.  &  A.  to 
induce  the  making  of  the  agreement  of  November  16,  1855. 
There  was  evidence  on  both  sides  as  to  the  value  of  the  different 
articles,  denominated  fixtures  and  appurtenances,  their  value  for 
continued  use  on  the  premises,  and  their  value  for  the  purposes 
of  removal.  Northam^  on  his  cross-examination,  said:  "The 
fixtures  were  abandoned  by  me ;  some  one  came  for  me  to  take 
away  the  fixtures  ;  spoke  of  the  paving  stones;  the  owner  came 
and  told  me  to  remove  the  fixtures  or  he  should  send  them  to 
the  public  yard ;  I  remember  that  circumstance  now." 

The  fixtures  and  appurtenances  are  described  in  the  schedule* 
annexed  to  the  agreement  of  November  16, 1855,  as  being  "two 
offices,  brick;  one  office  desk;  one  sofa;  chairs,  washstand, 
scale  and  weights ;  two  carts  and  harness ;  one  horse ;  one  safe, 
screens  and  shovels ;  one  sleighbells ;  sheds;  fence  around  yard ; 
paving;  sections;  iron  rods;  hydrants;  shop  comer  Division 
and  Bidge  streets." 

The  Judge  charged  that  the  plaintiff  "had  shown  a  sufficient 
title  to  the  note  to  maintain  this  action  thereon ;"  ordered  a  ver* 
diet  for  the  amount  claimed,  subject  to  the  opinion  of  the  Court 
at  General  Term,  and  directed  the  jury  to  answer  these  two 
questions,  viz. : 

"  1-  What  was  the  value  of  the  fixtures  on  the  1st  of  April, 
1857,  viz.,  two  offices,  fence,  paving,  hydrant? 

"  2.  What  was  the  damage  to  the  defendant  from  the  lease 
having  less  than  two  years  to  run  from  the  date  of  the  agree- 
ment, viz.,  increase  of  rent,  expenses,  (breaking  coal,)  cartage?" 

The  defendant  excepted  to  the  charge,  and  claimed  the  right 
to  go  to  the  jury  on  the  question  of  ownership  of  the  note  and 
its  transfer  to  the  plaintiff.  The  Court  restricted  the  summing 
up  to  the  questions  specially  submitted  to  the  jury,  and  the 
defendant  excepted. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $1,882.12, 
and  answered  the  questions  submitted  thus: 
Bosw.— You  V.  64 
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^^Firat    Answer, $702  00 

^Sec&nd.  Answer, $800  00 

Increase  of  rent, 78  84 

Expenses,  breaking  coal, 20  00 

Cartage, 18  00 

$411  84" 
The  plaintiff  now  moves  for  judgment  on  the  verdict,  and  the 
defendant  for  a  Jiew  trial. 

A.  Wakeman,  for  plaintiff, 

Contended  that  there  was  no  fraud ;  that  the  agreement  fixed 
Ml  the  damages  to  be  paid,  (if  there  should  be  no  renewal  of  the 
lease  for  that  cause,)  one-half  of  the  loss  on  the  fixtures,  which 
the  jury  found  to  be  worth,  April  1, 1857,  $702 ;  that  according 
'  to  the  evidence  they  were  worth  half  that  to  remove,  viz.,  $851, 
ttid  one-half  of  this  loss  would  be  $175.60;  and  that  on  the 
view  most  favorable  to  the  defendant,  only  this  sum  could  be 
deducted  from  the  verdict 

And  that  the  allegation  in  the  answer,  that  he  was  obliged  to 
abandon  the  fixtures,  was  untrue,  the  proof  showing  on  the  oon- 
traiy ;  not  only  that  he  had  full  liberty  to  remove  them  if  he  saw 
fit^  bat  that  by  the  law  of  landlord  and  tenant  he  had  a  l^al 
right  to  remove  them  without  asking  permission.  (Taylor's  Land 
and  Ten.,  §§  545,  546 ;  Van  Ness  v.  Pecard,  2  Pet,  187 ;  Ktngr. 
Wtlcomh,  7  Barb.,  268 ;  Dubois  v.  -ffeSy,  10  id.,  496 ;  Lawrence  v. 
Kemp,  1  Duer,  868 ;  note  to  Mioes  v.  Jtatve,  2  Smith's  L.  C,  99, 
115 ;  Amos  &  Feriurd  on  Fixtures,  82.) 

Also  that  the  plaintiff  had  shown  title  to  the*  note  in  suit 
It  is  not  necessary  for  an  indorsee  to  prove  that  he  paid  value  for 
the  note.  {James  v.  Chalmers,  5  Sand.,  52 ;  2  Seld,  209.) 

A.  McOm  for  defendant 

L  The  defendant's  motion  for  a  nonsuit  should  have  been 
granted. 

The  plaintiff,  when  he  rested,  had  not  shown  a  lomafide  own* 
ership  of  the  note. 

n.  The  Court  erred  in  not  permitting  the  defendant  to  go  to 
the  jury  upon  the  question  of  the  bona  fide  transfer  of  the  note 
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and  its  ownership  by  the  plaintiff.  This  was  a  question  of  fact 
dearly  put  in  issue,  and  it  was  the  right  of  the  defendant  to  have 
it  determined  by  the  jury. 

It  is  dear  that  the  transfer  was  merely  colorable  and  made  for 
the  convenience  of  Lalouette  &  Ashfield,  they  still  retaining  their 
actual  interest  and  ownership.  {KtUmore  v.  Culver j  24  Barb.,  656; 
Andrews  v.  Bcmd,  16  Barb.,  638 ;  BeU  y.  Drew  et  al,  4  E.  D. 
Smith,  59.) 

m.  The  plaintiff  not  being  the  real  party  in  interest  cannot 
maintain  the  action.  (§§  111  and  118  of  the  Code.) 

IV.  The  Court  erred  in  submitting  question  No.  1  to  the  jury. 
The  question  was  improper,  both  in  form  and  substance. 

The  question  should  have  been,  ^'  What  was  the  value  of  the 
fixtures  at  the  time  the  agreement  for  the  purchase  of  the  same 
was  made?" 

1.  Because  the  damage  which  defendant  sustained  accrued 
immediately  upon  the  breach  of  the  warranty  as  to  title.  K 
Lalouette  k  Ashfield  had  no  title  to  these  fixtures  at  the  time 
they  attempted  to  sell  and  transfer  the  same,  it  follows  that  the 
use  of  these  fixtures  passed  with  the  lease  and  the  value  of  their 
use  was  covered  by  the  rent  reserved, 

2.  The  question  was  improper  in  substance.  The  lease  was 
dated  March  3,  1851.  The  fence,  offices,  paving,  hydrant,  &a, 
were  all  on  the  premises  at  this  date,  and  passed  under  the  lease. 

And  if  there  were  any  doubts  as  to  the  intention  of  the  parties, 
the  covenant  that  Alfred  Ashfield  might  erect  and  build  an  office 
on  the  premises  and  remove  the  same,  shows  that  it  was  not 
intended  that  any  other  improvements  should  be  removed.  N6 
office  was  built  imder  this  privilege.  The  lease  expressly  recog- 
nizes the  existence  of  the  office. 

V.  The  second  question  was  also  improper.  The  plaintiff 
having  taken  the  note  after  maturity,  took  it,  subject  to  all  the 
equities  between  the  original  parties ;  and  the  defendant  had  a 
right  to  set  off  against  any  recovery  by  L.  k  A.  if  they  had  sned 
the  note,  all  damages  sustained  by  him  by  the  deceit  and  fraud. 

The  measure  of  damages  was  too  restricted.  The  defendant 
should  have  been  allowed  for  actual  damage  to  his  business. 

The  plaintiff  is  not  entitled  to  aby  judgment,  but  there  should 
be  a  new  trial. 
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By  the  Coubt — ^Mokcbief,  J.  The  action  was  upon  a  pro- 
missory note,  made  by  the  defendant,  bearing  date  16th  Novem- 
ber, 1855,  whereby  twelve  months  after  date  he  promised  to  pay 
to  the  order  of  P.  H.  Lalouette,  for  value  received,  the  sum  of 
$1,648.28. 

The  complaint  alleged  an  indorsement  by  the  payee  to  Lalou- 
ette &  Ashfield,  and  by  the  latter  to  the  plaintiff. 

The  answer  admitted  the  making  of  the  note  and  the  delivery 
thereof  to  Lalouette  &  Ashfield,  but  denied  the  indorsement  by 
them  to  the  plaintiff,  and  also  tlenied  that  the  plaintiff  was  the 
lawful  owner  and  holder  of  the  note,  &c.,  &c. 

To  entitle  the  plaintiff  to  recover  it  was  only  necessary  to  pro- 
duce the  note  at  the  trial,  and  prove  the  indorsements;  possession 
of  the  note  was  prima  facie  evidence  that  he  was  the  lawM 
owner  and  holder  of  it. 

The  plaintiff,  when  he  rested,  had  shown  a  bonajide  ownership 
of  the  note,  and  the  exception  taken  by  the  defendant  was  there- 
fore untenable. 

There  was  no  question  of  fact  to  be  submitted  to  the  jury.  It 
was  conceded  at  the  trial  that  the  plaintiff  became  possessed  of 
the  note  after  maturity;  any  defense,  therefore,  that  could  be 
urged  against  other  parties  to  the  note,  might  be  maintained 
against  the  plaintiff.  It  was  immaterial  what  consideration  was 
given  by  him  for  the  note ;  it  was  perfectly  competent  for  Lalou- 
ette &  Ashfield  to  give  it  to  him. 

To  my  mind  it  is  quite  clear  that  the  only  consideration  for 
the  note  was  the  sale  and  delivery  by  Lalouette  &  Ashfield  to 
the  defendant  of  '^  all  fixtures  and  appurtenances  in,  upon  and 
appertaining  to  the  coal-yard,  known  as  441  Grand  street,  and 
now  (then)  occupied  by  said  Lalouette  &  Ashfield,  and  described 
in  the  annexed  schedule." 

The  lease,  which  had  "  about  two  years  to  run,"  was  sold  for 
the  consideration  of  one  dollar.  It  contained  "  a  free  privilege 
io  remove  all  the  said  fixtures  at  its  expiration." 

There  is  no  difficulty  in  the  present  case  arising  from  a  refusal 
by  the  lessor  to  permit  the  fixtures  to  be  removed ;  whether  or 
not  he  could  successfully  have  resisted  the  claim  of  the  defendant 
to  remove  them  can  in  no  way  be  invoked ;  {Ombony  v.  Jbncs,  19 
N.  Y.  R  237 ;  Amos  &  Ferard  on  Fixtures,  8 ;)  the  defendant  was 
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desired  to  remove  them ;  no  one  prevented  him.  •  The  landlord 
requested  him  to  take  them  away ;  and  the  defendant  did  take 
some  of  the  things  specified  in  the'  schedule. 

By  express  agreement  if  a  renewal  of  the  lease  was  not  given 
Lalouette  &  Ashfield  was  to  refund  the  one-half  the  loss  on  said 
fixtures. 

The  jury  found,  and  upon  the  evidence  it  could  not  be  ques- 
tioned, that  the  value  of  the  fixtures  was  $702.' 

It  is  quite  clear  that  the  fixtures  were  worth  one-half  that  sum 
if  removed  and  taken  away.  Thus  it  is  evident  that  the  only 
damage  which  the  defendant  could  have  sustained,  was  $851 ; 
the  extent  of  the  liability  of  the  defendants  on  that  account  by 
agreement,  being  the  one-half  of  this  latter  sum,  is  the  sum  of 
on  hundred  and  seventy-five  dollars  and  fifty  cents. 

.The  plaintiff  should  be  permitted  to  enter  judgment  for  the 
amount  of  the  verdict,  less  the  sum  of  $175.50. 

Ordered  accordingly. 


Henry  D.  Brookman  etal]  Plaintifis  and  Appellants,  v.  Ben- 
jamin F.  Metcalf,  Defendant  and  Eespondent. 

1.  A  Mutual  Insurance  Company,  fbr  the  purpose  of  increasing  its  available 
means^  took  up  a  subscription  by  which  its  friends  agreed  to  give  their  notes 
ibr  premiums  in  advance  of  insurances  to  be  effected  by  them,  the  subscrip- 
tion not  to  be  binding  until  $300,000  was  subscribed.  When  the  subscrip- 
tion was  understood  and  believed  to  be  made  up,  no  fraud  being  practised 
on  the  defendant^  he  gave  his  two  notes  for  $500  each  for  the  amount  of 
his  subscription,  and  he  effected  actual  insurance  to  an  amount  for  which 
the  premiums  were  over  $900,  which  was  charged  to  him  against  his  said 
two  notes,  and  he,  in  addition  thereto,  took  an  open  policy  upon  which  the 
premium  considerably  exceeded  the  remaining  $100,  but  no  other  risks  were- 
indorsed  thereon  except  those  included  in  the  $900 :  Eeldj  that  the  two 
notes  for  $500  each  were  valid  binding  notes,  although  it  afterwards  ap- 
peared that  the  whole  $300,000  subscription  was  not  made  up ;  the  notes 
having  been  voluntarily  given  and  there  being  no  fraud  on  the  part  of  the 
'Company  or  its  Agent^ 

1  Holbrook  y.lTVKm,  (4  Bosw.,  64 ;)  BMroak  v.  Basaei,  {anUt  p.  147.) 
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2.  A  resolution  of  pthe  Board  of  Directors  directing  the  ofifioers  to  proceed 
with  certain  notes,  mentioned,  to  liquidate  the  indebtedness  of  the  Compaaj, 
is  a  sufficient  authority  to  wanrant.the  officers  in  settling  an  indebtedness 
to  the  plaintiffs  by  paying  a  part^  appropriating  an  indebtedness  from  the 
plainti&  not  yet  payable,  in  further  payment,  and  transferring  to  them  a 
portion  of  such  notes  as  security  for  the  balance  on  their  agreeing  to  giTO 
further  time  of  payment 

3.  Such  a  transaction  makes  ihe  i^ntiffs  bona  fide  holders  for  valae  in  audi 
sense  that  the  transfer  to  theni  is  valid,  even  without  a  resolution  of  the 
Board  of  Directors,  though  it  exceeds  $1,000,  if  they  have  no  notice  of  the 
want  of  such  resolution.' 

4.  In  such  case  the  maker  of  the  note  cannot  use  as  a  defense  by  way  of  set- 
.  6ff  or  connterdaim,  an  indebtedness  by  the  Company  to  him  for  losses  wfaidi 

did  not  become  payable  until  after  the  tnmsfer  of  his  notes  to  the  plaintiffs. 
^Before  Woodruff,  Fiehrepovt  and  Moncboef,  J.  J.) 

Heard,  February  10th;  decided,  December  10th,  1859. 

Action  on  a  promissory  note,  dated  November  8th,  1855|  for 
$500,  made  by  the  defendant  payable  to  his  own  order,  six  months 
after  date,  and  by  him  indorsed  in  blank. 

The  answer  set  up  as  a  defense,  that  the  note  was  given  to  the 
Atlas  Mutual  Insurance  Company  in  pursuance  of  a  subscription 
made  by  the  defendant  and  others,  by  which  they  were  to  give 
their  notes  when  $300,000  was  subscribed,  and  that  the  Company 
obtained  the  note  from  the  defendant  by  fraudulently  represent- 
ing that  the  amount  had  been  subscribed  when  in  truth  it  had 
not  Also  that  the  Company  was  insolvent  when  the  note  was 
transferred  to  the  plainti£&;  that  the  plainti£b  took  the  note  with 
knowledge  of  the  circumstances  and  of  the  insolvency  of  the 
Company,  and  received  it  as  collateral  security  for  a  preexisting 
indebtedness  and  parted  with  no  value  therefor,  and  are  not  the 
lawful  and  honafide  holders  or  owners  of  the  note  for  value  paid 
before  maturity. 

The  answer  then  avers  that  the  Company  are  indebted  to  the 
defendant  in  the  sum  of  $2,800  for  losses  on  property  insured, 
&a,  which  sum  the  defendant  will  set  up  by  way  of  set-off  and 
counterclaim. 

The  issues  were  referred  to  Murray  Hoffman,  Jr.,  Eiq.,  upon 
whose  decision  judgment  was  rendered  for  the  defendant 

He  found  the  following  facts,  viz. : 

>  Arm  ▼.  JMlMl^  (mC«,  SUO  AnII4t.  AS.  (aN<t,  nOO  Ami^^ 
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'■'       *  '     •     '  .1.  .- , 

"  That  tiie  defendant  made  his  promissory  note  in  the  pleadings 
mentioned^  dated  November  8th,  1855,  for  $500,  payable  six 
months  after  date,  to  his  own  order,  which  was  by  him  indorsed 
and  delivered  to  the  Atlas  H^tual  Insurance  Company,  in  the 
manner  and  at  the  time  hereafter  stated. 

"  That  the  said  Atlas  Mutual  Insurance  Company,  a  corporation 
created  under  the  laws  of  this  State,  caused  to  be  circulated 
among  its  friends  and  customers  a  subscription,  dated  8th  Novem- 
ber, 1855,  whereby  the  subscribers  agreed  to  give  to  the  Com- 
pany their  notes  in  advance  for  premiums  of  insurance,  payable 
at  six  and  twelve  months,  in  equal  amounts,  for  the  sums  set 
opposite  their  names  respectively,  it  being  understood,  that  in 
consideration  thereof,  the  subscribers  were  to  be  allowed  by  the 
Company,  at  the  maturity  of  the  notes,  five  per  cent  on  the 
amount  thereof,  and  that  such  subscription  should  not  be  binding 
unless  $800,000  were  subscribed.  That  the  defendant,  at  or 
about  that  time,  subscribed  $1,000,  the  plaintifis  subscribed 
$2,000,  and  many  others  subscribed  different  amounts. 

."  That  halving  so  subscribed,  the  defendant  afterwards,  and  on 
or  about  the  12th  day  of  November,  1856,  effected  a  special  insu- 
rance with  the  Company,  and  received  a  policy  therefor,  bearing 
date  .the  day  and  year  last  aforesaid,  the  premium  whereof 
amounted  to  the  sum  of  $401.25.  That  afterwards,  and  on  the 
24th  of  November  in  the  same  year,  he  obtained  an  open  policy 
from  the  Company,  the  premium  whereof  amounted  to  $500,  on 
which  the  preniiums  of  insurances  subsequently  taken  out  by  the 
defendant  amounted  to  $118.63 ;  and  that  afterwards,  and  on  or 
about  the  1st  December,  1855,  he  effected  another  special  insu- 
rance with  the  said  Company,  and  received  a  policy  therefor, 
dated  the  day  and  year  last  aforesaid,  the  premium  whereof 
amounted  to  the  sum  of  $886.25.  That  the  defendant  did  not 
pay  the  premiums  aforesaid,  but  the  same  were  charged  to  him 
in  account 

"That  at  a  meeting  of  the  Board  of  Directors  of  the  Company, 
held  on  the  30th  November,  1855,  a  resolution  was  adopted,  where- 
by, after  reciting  that  it  was  understood  that  $800,000  had  been 
subscribed,  it  was  resolved  that  the  officers  commence  to  collect 
the  notes  to  that  amount,  and  proceed  in  liquidating  the  liabilities. 
of  the  Company. 
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"That  the  defendant,  after  the  insurances  had  been  elBfected  by 
him  as  aforesaid,  was  called  upon  for  his  premium  notes,  where- 
upon he  gave  the  Company  his  two  promissory  notes  for  $500 
each,  one  of  which  is  the  note  in  controversy  in  this  suit  That 
the  defendant  was  charged  in  the  books  of  the  Company  with 
the  aforesaid  premiums  of  insurance,  and  credited  with  the  notes 
last  mentioned. 

"  That  on  the  10th  December,  1855,  the  Company  was,  and  for 
more  than  a  month  previously  thereto  had  been,  indebted  to  the 
plaintifife  in  this  action  upon  three  several  promissory  notes, 
amounting  to  the  sum  of  $10,139.27,  two  of  which  notes, 
amounting  together  to  $5,574.56,  were  then  past  due,  but  the 
third  had  not  yet  matured. 

"  That  the  plaintiflfe  received  from  the  Companj'-,  at  that  time, 
in  payment  of  the  two  notes  which  had  so  matured,  $2,000  in 
cash,  with  a  credit  for  their  subscription  of  $2,000,  and  the  Com- 
pany's note,  payable  in  four  months  from  date,  for  $1,751.95, 
being  the  balance  of  the  said  two  notes,  together  with  the 
defendant's  two  notes,  so  given  by  him  as  aforesaid,  as  col- 
lateral security  for  the  payment  of  the  Company's  new  note  for 
$1,751.95  above  mentioned,  and  thereupon  the  plaintifls  gave 
up  to  the  Company  the  said  two  notes  which  had  so  matured  as 
aforesaid. 

"  That  the  Company's  note  for  $1,751.95,  so  given  to  the  plain- 
tifik  as  aforesaid,  has  not  been  paid,  nor  have  the  plaintiff  col- 
lected the  amount  thereof  from  the  securities  aforesaid,  and  the 
note  is  still  held  and  owned  by  the  plaintiflFs. 

"  That  there  was  no  resolution  of  the  Board  of  Directors  autho- 
rizing such  transfer  of.  the  notes  to  the  plaintiflfe,  except  what  ia 
contained  in  the  aforessud  resolution  of  the  80th  November,  1865, 
at  which  meeting  four  of  the  five  directors  constituting  the 
Finance  Committee  were  present  and  voted  in  favor  of  the  reso- 
lution. 

"That  this  transaction  was  conducted  in  good  faith  on  the  part 
of  the  plaintifls,  and  under  the  belief  that  the  notes  were  valid, 
and  that  the  Company  had  power  to  make  a  valid  transfer  of  the 
same  to  the  plaintiffs  for  the  purposes  intended,  and  neither  the 
Company  nor  the  Receiver  thereof  has  hitherto,  in  any  way, 
repudiated  the  transfer  thereof 
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*  ... 

'^That  the  subscription  of  $300,000  was  not  lull  ai  tbe  time  the 
defendant  gave  his  notes,  nor  has  that  amount  been  subscribed  in 
binding  subscriptions. 

"That  the  Company  having  failed,  an  injunction  was  served  on 
its  ofl&cers  the  5th  of  March,  1856,  and  a  Beceiver  thereof 
was  appointed  on  the  21st  of  the  same  month. 

'*  Tliat  on  the  28th  of  the  same  month  of  March  the  defendant 
entered  into  an  agreement  with  the  said  Beceiver  to  caneel  the 
two  special  policies  which  had  been  issued  to  him  on  the  12th 
November  and  1st  of  December,  as  before  stated ;  and  by  an 
indorsement  in  writing  on  the  back  of  each  of  the  said  policies, 
signed  by  the  Beceiver,  it  was  declared  that  the  said  policies  were 
thereby  canceled  ]  and  the  defendant  was  entitled  to  the  amount 
of  return  premium  thereon  specified,  "  to  be  paid  to  the  holder 
out  of  the  assets  of  the  Company,  ratably  with  all  legal  claims 
for  losses."  And  there  is  also  a  balance  to  the  credit  of  the 
defendant  in  his  account  with  the  Company  of  $98.87,  being  the 
amount  of  the  said  two  notes  left  after  charging  against  them  the 
premiums  of  the  two  special  policies,  and  the  premiums  actually 
earned  on  one  open  policy  of  $500. 

"That  the  defendant  is  the  holder  of  the  said  two  several  poli- 
cies, and  entitled  to  such  return  premium. 

"  That  the  Company  is  also  indebted  to  the  defendant  to  an 
amount  exceeding  that  due  on  the  note  in  controversy,  for  losses 
whicb  occurred  aftier  his  notes  were  transferred  to  the  plaintiJBb, 
as  above  stated,  but  before  and  were  payable  before  their  matur 
rity. 

"Upon  the  foregoing  fiu^ts  I  do  find,  as  conclusions  of  law : 

"  That  as  the  subscription  for  $800,000  was  not  filled,  the  Com- 
pany could  not  have  demanded  from  the  defendant  notes  in  pur- 
suance thereof;  but  inasmuch  as  the  Company  had  issued  poli- 
cies to  the  defendant,  and  as  he  had  become,  and  was  at  the  time 
&e  notes  were  given,  a  debtor  for  the  premiums  thereon,  the 
notes  were  founded  upon  a  good  and  valid  consideration,  and 
were  valid  notes  in  the  hands  of  the  Company. 

"That  the  notes  were  transferred  by  the  Company  to  the  plain- 
tiffs, in  contravention  of  the  provisions  of  th^  Bevised  Statutes ; 
and  that  the  plaintiffs  are  not  purchasers  for  valuable  considera- 
tion. 

Bosw.— Vol.  V.  65 
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^'  That,  therefore,  there  was  no  valid  transfer  of  the  said  note  to 
the  plaintifib,  and  that  by  reason  of  the  ofiSsets  the  defendant  wonld 
have  against  the  Receiver  of  the  Company,  if  the  suit  were  pro- 
secuted by  him,  he  can  set  up  this  defense.  That  if  the  said  note 
was  legally  transferred  to  the  plaintiff,  yet,  as  no  value  was 
given  therefor,  the  defendant  is  entitled  to  set  off  in  this  action 
the  several  losses  mentioned  in  his  account,  and  also  the  amount 
of  return  premium  ($454.60)  so  adjusted  with  the  Receiver  as 
aforesaid,  and  the  said  balance  of  $98.87,  which  sums  I  hare 
allowed;  and  exceeding,  as  they  do,  the  plainti£b'  claim,  I  do 
find  and  decide  that  there  is  nothing  due  from  die  defendant  to 
the  plaintiff  in  this  action. 

"  Dated  Njsw  Yobk,  July  8Q,  1858." 
.   On  the  trial,  besides  the  proof  stated  by  the  Referee,  the  by- 
laws of  the  Company  were  produced,  and  the  tenth  and  twelfth 
thereof  read  as  follows : 

"By-Law  X— The  President  ox  Vice-President,  with  ihe 
advice  and  consent  of  the'  Finance  Committee,  or  a  majority  of 
them,  shall  hav4>  authority  to  assign,  transfer^  or  otherwise  validly 
dispose  of  any  bond  and  mortgages,  stocks,  bills  receivable,  or 
any  assets  of  the  same,  in  order  to  convert  the  same  into  money, 
or  to  secure  the  repayment  of  mcmey  borrowed  by- the  CcMnpanj 
through  them,  the  payment  of  losses,  or  other  purposes  that  shall 
have  ibeen  sanetioned  by  the  Finance  Committee. 

^XU.  Immediately  on  the  adoption  of  these  by-laws,  and 
annually  thereafter,  at  the  first  meeting  of  the  Board  after  each 
annual  election  of  Trustees,  the  President,  or,  in  his  absence,  tiie 
Vice-President,  shall  nominate^  and  the  Board  appoint^  three 
Standing  Committees,  viz. : 

*'  First. — A  Finance  Committee  of  five  Trustees,  three  of  whom 
shall  constitute  a  quorum;  said  Committee,  or  a  migoritjof 
them,  shall  have  power  to  loan,  invest  or  otherwise  dispose  of 
the  cash  funds,  stocks  and  assets  of  the  Company,  in  any  way 
they  may  deem  conducive  to  the  interests  of  the  Company,  in 
accordance  with  the  eharter  and  by-laws.  They  shall  tbo  exa* 
mine  the  statements  of  the  affidrs  of  the  Company  from  time  to 
time,  together  wiih«ihe  assets,,  and  compare  the  same  with  the 
books,  and,  in  general,:  ex^Poise  supervision  over  all  the  finan- 
cial affiiirs  of  ihe  Company/ 
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It  should  also  be  stated  that  no  part  of  the  amounts  due  to  the 
defendant  from  the  Company  became  due  until  some  time  after 
the  note  in  suit  was  transferred  to  the  plaintiff. 

Exceptions  were  filed  to  the  decision  of  the  Beferee,  and  &om 
the  judgment  entered  on  his  decision  the  plaintiff  appealed.. 

JL  ff.  Otven,  for  plaintiff,  (appellants.) 

L  The  note  in  suit  was  founded  upon  a  good  and  valuable 
consideration,  and  was  valid  in  the  hands  of  the  Company  at  the 
time  of  its  transfer  to  the  plaintiff.  In  this  respect  the  Refesee 
has  decided  correctly,  because: 

1,  At  the  time  the  defendant  gave  the  note,  he  was  jjustly 
indebted  to  the  Company  for  premiums  in  an  amount  exceeding 
the  note  in  question. 

It  is  not  pretended  that  the  subscription  was  obtained  by  fraud. 
It  was  &irly  obtained,  although  it  was  not  to  be  binding  unless 
the  amount  specified  should  be  subscribed. 

The  insurances  which  the  defendant  afterwards  effected,  and 
for  the  premiums  on  which  he  became  indebted,  were  likewise 
made  in  good  faith,  without  any  condition  or  qualification ;  and 
it  is  not  pretended  that  there  were  any  representations  or  other 
acts,  which  in  any  way  invalidate  the  same  j  whether,  therefore, 
the  subscription  which  was  then  in  circulation^  was  or  was  not 
full,  is  immaterial  as  regards  the  indebtedness  for  such  pre- 
miums. 

n.  The  note  was  given  and  received  in  settlement  p-o  tanto  of 
such  indebtedness. 

In  the  absence  of  any  proof  to  the  contrary,  this  would  be  the 
legal  inference.  Giving  the  note  is  prima  facie  evidence  of  an 
aocounting  and  of  the  defendant's  indebtedness.  {Lake  v.  Ih/aen^ 
2  Seld.,  461 ;  Defreest  v.  Bloomingdale,  5  Denio,  304.) 

8.  There  was  no  fraud  in  obtaining  the  notes,  nor  anything 
connected  therewith  which  rendered  them  invalid,  even  in  the 
hands  of  the  Company. 

While  there  was  nothing  wrong  either  in  obtaining  the  sub- 
scription, or  effecting  the  insurances,  yet  it  is  alleged  that  when 
the  defendant  was  called  upon  to  give  the  notes,  he  was  told 
that  the  subscription  had  been  filled,  whereas,  in  fitct,  it  was 
not  so. 
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It  does  not,  however,  appear  that  the  defendant  gave  the  notes 
relying  solely  upon  the  truth  of  such  representation.  On  the 
contrary,  it  appears  that  he  made  inquiries  of  various  subscri- 
bers, and  finding  that  some  had  given  their  notes,  and  others 
were  about  giving  them,  he  gave  the  notes  in  question. 

n.  The  note  in  suit  was  legally  and  properly  transferred  to 
the  plaintiffs  before  maturity,  and  they  are  the  lawfiil  owners 
and  holders  thereof  for  value. 

Having  been  indorsed  in  blank,  it  was  negotiable  and  trans- 
ferable without  any  other  act  of  the  Company  than  the  mere 
delivery  with  intent  to  pass  the  title  thereto. 

Such  transfer  and  delivery  was  not  in  contravention  of  any 
provision  of  the  Revised  Statutes,  and  the  Referee  has  erred  in 
deciding  to  the  contrary. 

The  pi-ovisions  of  the  statutes  referred  to  (1 R.  S.,  p.  591,  §§  8, 
9,)  are  not  applicable  to  this  case,  because: 

1.  The  plaintiffs  were  purchasers  for  a  "  valuable  consideration 
and  without  notice,"  and  therefore  within  the  exceptions  of  the 
8th  section. 

There  is  no  evidence  of  notice  that  a  previous  resolution 
(which  is  the  "notice"  referred  to  in  that  section)  had  not  been 
passed. 

The  Referee  has,  in  effect,  found  that  the  transaction  was  con- 
ducted in  good  faith,  and  under  the  belief  not  only  that  the  notes 
were  valid,  but  that  the  oflScers  had  power  to  make  a  valid  trans- 
fer thereof  to  the  plaintiffs.  {Howland  Y.Myer^  8  Comst.  R,  290.) 

The  plaintiffs  settled  with  the  Company,  paid  their  subscrip- 
tion before  maturity,  gave  up  and  extinguished  the  notes  upon 
which  they  had  an  immediate  right  of  action,  and  extended  the 
credit  for  a  portion  of  their  demand,  which  was  a  "  valuable  con- 
sideration "  within  the  authorities  upon  that  subject  ( White  v. 
Springfield  Bank,  8  Sandf.,  222  ;  Youngs  v.  Lee,  2  Kcm.,  551 ; 
Gould  V.  Segee,  5  Duer,  260 ;  Goodman  v.  Simonds,  20  How.  U. 
S.  R.,  343,  370;  Hart  v.  Hudson,  6  Duer,  804;  Story  on  Front 
Notes,  §  186 ;  Miley  v.'  Pritchaj:d,  2  Saund.  R.,  151 ;  SUilkar  v. 
McDonald,  6  Hill,  98.) 

As  pledgees,  the  plaintiffs,  on  default  of  payment  of  the  prin- 
cipal debt,  were  entitled  to  sue  the  collaterals.  (TFAeeicr  v.  New- 
hold,  5  Duer,  29;  &  C,  16  N.  Y.  R,  892.) 
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2.  If  the  8th  section  would  have  otherwise  applied,  still  the 
charter  of  this  Company  has  created  an  exception,  rendering  such 
previous  resolution  unnecessary. 

The  12th  section  of  the  charter  of  the  Atlantic  Mutual  Insu- 
rance Company,  (Laws  1842,  chap.  217,  §  12,)  which,  by  the  8th 
section  of  the  charter  of  this  Company,  is  incorporated  therein, 
(Laws  1843,  chap.  92,  §8,)  authorizes  the  Company  to  "receive 
notes  for  premiums  in  advance,"  and  to  negotiate  such  notes  for 
the  purpose  of  paying  claims,  "  or  otherwise  in  the  course  of  its 
business." 

IfJ  therefore,  the  notes  in  question  fall  within^he  class,  referred 
to  in  the  charter,  (as  they  may  under  the  circumstances,)  then  no 
resolution  was'  necessary. 

If  the  8th  section  conflicts  with  the  charter,  the  former  must 
yield  to  the  latter  as  the  last  expression  of  the  legislative  will. 
{Bowkind  V.  Myer,  3  Comst,  290.) 

8.  Eegarding  the  notes,  however,  as  ordinary  "premium 
notes,"  and  not  of  the  kind  referred  to  in  the  charter,  still  it 
was  not  indispensable  to  the  legality  of  such  transfer  that  a 
previous  resolution  of  tiie  Board  should  be  passed  authorizing 
the  same. 

Any  approval  of  such  transfer,  however  manifested,  whether 
before  or  after  the  transaction,  would  be  sufficient  authority. 
{Curtis  V.  LeaviU,  15  N.  Y.  B.,  11.) 

Such  authority  and  approval  were  given  and  manifested. 

(a.)  By  the  by-laws,  (authorized  by  charter,)  appointing  a 
Finance  Committee,  President  and  Vice-President,  with  power, 
under  the  advice  of  such  committee  or  of  a  majority,  to  transfer 
or  otherwise  dispose  of  notes,  &c 

(&.)  By  a  resolution  of  the  Board,  passed  80th  November, 
1855,  at  which  a  majority  of  the  Finance  Committee  were  present^ 
authorizing  the  officers  to  collect  the  notes  and  proceed  in  "  liqui- 
dating the  liabilities  of  the  Company."    And, 

(c.)  By  the  acts  of  the  Finance  Committee  and  officers,  and  their 
and  the  Receiver's  entire  acquiescence  in  the  arrangement. 

m.  The  defendant  is  not  entitled  to  set  off  in  this  action  his 
alleged  claim  against  the  Company,  for — 

1.  If  the  transfer  was  legal,  and  the  plaintiff  be  considered 
bona  fidt  holders  of  the  note  for  value,  without  notice,  then  no 
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claims  of  the  defendant  against  the  Company,  however  valid,  can 
be  set  off.  (Code,  §  112;  2  R.  S.,  354,  §  12,  subd.  §9;  BeckwOk 
V.  Union  Bank,  4  Sandf.,  604 ;  /X  C,  5  Seld.,  211 ;  Spencer  v. 
-BfaJcocifc,  22  Barb.,  885.) 

2.  But  if  otherwise,  and  if  the  defendant  (as  was  decided  bj 
the  Referee)  is  entitled  to  set  off  any  claim,  which  he  mighthave 
done  if  the  action  had  been  brought  in  the  name  of  the  Receiver^ 
still  he  was  not  entitled  to  set  off  either  the  return  premiums  or 
the  losses  claimed,  because  neither  was  in  existence  at  the  date 
of  transfer,  and  therefore  not  the  subject  of  set-off.  {Fumiss  v, 
Gilchrist,  1  Sandf.  R.,  58.) 

(a.)  As  to  the  return  premiums,  they  were  to  be  paid  in  a  spe- 
cial manner  "  out  of  the  assets  of  the  Company  ratably,  with 
all  legal  claims  for  losses,"  and  in  no  other  way. 

The  Receiver  was  not  required  to  cancel  the  Policies,  (2«  R  S^ 
470,  §  85,)  and  instead  of  doing  so,  he  might  have  suffered  the 
risks  to  continue,  in  which  case  the  insolvency  of  the  Company 
would  not  have  furnished  any  defense  to  an  action  upon  the 
notes  given  for  the  premium.  {Hone  v.  Boyd,  1  Sand£,  481.) 

(&)  The  losses  should  not  have  been  allowed,  because 

Neither  of  them  was  due  or  payable  when  the  transfer  waa 
made,  nor  even  when  the  Receiver  was  appointed,  and  not  then 
a  valid  set-off. 

The  Receiver  was  appointed  the  25th  March,  1856.  The 
"papers,"  i  c,  the  preliminary  proofs,  were  lefk  with  the  Com- 
pany for  '*  adjustment,"  in  one  case  on  the  8th,  and  in  the  other 
on  the  21st  of  February  of  that  year ;  such  losses  were,  by  the 
terms  of  the  Policies,  not  payable  until  thirty  days  thereafter, 
which  would  be  after  the  appointment  of  the  Receiver,  and  there- 
fore not  susceptible  of  set-off  as  against  hino.  {Haixtim,  Becaver^ 
V.  Bishop,  8  Wend.,  18 ;  Fumiss  v.  OUchrist,  1  Sandf.,  58.) 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

G.  Dean,  for  defendant,  (respondent) 

I.  The  plainti£b  were  not  entitled  to  recover,  because  the  prcx^ 
did  not  sustain  the  allegations  of  the  complaint 

They  were  not  the  absolute  owners,  but  held  the  notes  in  trusty 
and,  when  paid,  the  right  to  possession  would  revert  to  the  Atlas 
Insurance  Company. 
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This  action  is  prosecuted  for  the  benefit  and  on  account  of  the 
Atliis  Insurance  Company. 

It  is  questionable  whedier  the  plaintiffs  can  sue  even  as  Trus- 
tees, inasmuch  as  the  instrument  under  which  they  were  trand- 
&rred  gives  them  liberty  only  to  ''  dispose  of  them  for  account  of 
the  CJompany."  {NeUan  &  Stwrges  v.  EaUm,  7  Abb.  Pr.  R,  806; 
AJbooiy  Fire  Ins.  Co.  v.  JBfay,  4  Comst,  9 ;  Waldnm  v.  MeChmb^l 
HiU  R,  111 ;  /S  C,  3  id.,  861.) 

n.  The  £EU^t  found  by  the  Beferee,  that  this  transfer  or  trust 
was  in  violation  of  the  statute,  and  therefore  void,  because  not 
autborized  by  a  previous  resolution  of  the  Board  of  Trustees,  is 
supported  by  the  evidence,  and  disposes  of  the  whole  case. 

In  the  case  of  Howland  v.  ifyer,  (3  Comst,  290,)  the  plaintiff 
was  a  bona  fide  holder,  and  the  decision  is  put  on  that  ground. 

The  resolution  of  80th  November  is  not  an  authority  for  this 
transaction ;  because  it  was  founded  in  an  error  of  fitct,  if  not  in 
a  fraudulent  misrepresentation.  And  also  it  does  not  authorize 
the  liquidation  of  the  liabilities  with  the  notes. 

But  if  it  did,  the  President  was  not  thereby  authorissed  to 
deposit  with  creditors  assets  of  the  corporation  to  an  unlimited 
extent  on  such  trusts  as  he  should  choose  to  create. 

Pahrur  v.  Tates^  (8  Sand.,  162,)  and  Owrtis  v.  Leavitt^  (16  N. 
Y.  R,  9,)  are  cases  where  the  parties  came  within  the  exception 
to  the  8th  section. 

m.  The  defendant  was  in  a  position  to  avail  himself  of  this 
defense,  because  he  was  a  creditor  and  member  of  the  corporation. 

1.  A  corporation,  or  its  stockholders,  or  Beceiver,  may  in 
every  case  impeach  any  contract  made  by  Directors  or  other 
officers  or  agents,  in  the  name  and  professedly  by  such  corpora- 
tion, by  showing  that  such  contract  wad  made  in  a  manner  or  for 
a  purpose  not  authorized  by  its  charter  or  the  laws  of  the  land. 
(Hodges  v.  The  Oily  of  Buffalo,  2  Denio,  110;  McOuOough  v. 
Moss,  5  id.,  667;  3  B.  &  Aid.,  1;  1  Hill,  11;  4  id.,  442;  8 
Comst,  480;  lid.,  19.) 

2.  The  transfer  being  contrary  to  law  and  public  policy,  is 
void,  and  there  is  defect  of  title  in  the  plaintiff.  {Johnson  v.  Bus\ 
8  Barb.  Ch.  B.,  207 ;  Code,  §  111.) 

lY.  As  there  had  been  no  valid  transfer  of  the  title  to  this 
note,  the  defendant  had  a  right  to  avail  himself  of  any  defense 
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which  he  could  have  made,  if  the  action  had  beea  brought  by 
the  original  holder,  viz. : 

Want  of  consideration;  fraud  in  obtaining  it  {Sietoart  ▼• 
Trustees  of  Hamilton  CoUege,  2  Denio,  408.)  Set-oflf  under  the 
statute.  (2  R  S.,  354,  §12,  subd.  10;  1  Sandf.,  58;  id.,  257.) 
Counterclaim  under  sections  149  and  150  of  the  Code.  Any 
matter  constituting  a  defense.  The  right  of  the  defendant  is 
expressly  reserved  by  section  112  of  Code. 

Y.  Defendant's  demands  consisted  of  a  loss  adjusted  in  Feb- 
ruary, and  therefore  liquidated  and  due. 

Of  claims  for  return  premiums.  Of  $97.87,  the  balance  of 
the  two  notes  after  charging  against  them  all  premiums.  It  is 
insisted  that  under  the  finding  of  facts  these  constituted  a  defense 
to  the  notes.  {Holbrook  v.  Beceiver  Am.  Ins,  Cfc.,  6  Paige,  222, 
228;  in  the  Matter  of  the  Beceiver  of  the  Ghbe  Ins.  G>.,  2  Edw. 
Ch.  R.,  625.) 

MoNCBiEF,  J.  The  note  was  valid  in  the  hands  of  the  Company. 

The  Referee  so  found,  and  correctly.  (16  N.  Y.  R.,  824.)  In 
respect  to  creditors  of  the  Company,  in  good  faith  and  in  the 
usual  course  of  business,  it  was  payable  absolutely  and  in  fulL 
There  was  an  actual  loan  of  money  at  the  time  of  transfer  in  thia 
case.  {Ogden v. Afidre,  MS. ;  heard,  April,  1859;  decided, May 21.") 

The  transfer  to  the  plaintiff  was  made  in  good  faith. 

The  Referee  so  found,  and,  I  think,  correctly.  Neither  the 
Receiver  of  the  Company  nor  any  of  its  officers  has  ever  demanded 
or  claimed  the  return  of  this  note.    The  Referee  so  found. 

There  was  no  offer  to  show  that  the  plaintiffs  had  any  reason 
to  suppose  there  was  no  resolution  of  the  Board  of  Trustees 
authorizing  the  transfer.  The  fact  that  the  plaintiffs  received 
the  note  from  the  officers  of  the  Company  did  not  charge  them 
with  such  notice.  All  dealings  with  a  Company  are  done  with 
its  officers. 

Such  a  resolution  is  not,  under  all  circumstances,  indispensable 
to  a  valid  transfer.  In  Howland  v.  Myer,  (3  Comst,  290,)  the 
plaintiff  dealt  directly  with  the  officers  of  the  Company,  and  that 
case  decides  the  precise  point'  that  the  absence  of  a  resolution 
would  not  defeat  a  recovery. 

>  Since  reported,  4  Botw.,  688. 
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The  CJompany  had  power  to  make  the  transfer.  (8  Comst.,  290.) 
The  power  was  sufficiently  exercised  to  pass  the  note  to  the 
plaintiff 

The  resolution  of  November  30, 1855,  was  passed  at  a  meeting 
of  the  Board  of  Trustees,  (eleven  members  being  present,  and 
four  of  the  Finance  Committee,)  and  it  directed  "  that  the  officers 
oommence  at  once  to  collect  the  notes  to  that  amount,  ($300,000,) 
and  proceed  in  liquidating  the  liabilities  of  the  Company  there- 
with." 

By-law  X  expressly  authorizes  the  President  or  Vice-President, 
with  the  advice  and  consent  of  the  Finance  Committee,  or  a 
majority  of  them^  to  assign,  transfer,  or  otherwise  validly  dispose 
o^  bills  receivable,  or  any  assets,  to  secure  the  repayment  of 
money  borrowed  by  them,. the  payment  of  losses,  or  other  pur- 
poses, that  shall  have  been  sanctioned  by  the  Finance  Committee. 

The  two  notes,  held  by  the  plaintiffs  past  due,  were  pressing 
for  payment.  They  probably  were  for  losses.  It  was  an  undis- 
puted claim  against  the  Company. 

At  the  meeting  of  the  Board  of  Trustees  on  the  7th  Novem- 
ber, all  of  the  Finance  Committee  were  present,  when  the  "  Com- 
mittee appointed  to  settle  with  Mr.  Brookman,  (plaintiff,)  reported 
that  they  had  not  yet  completed  the  settlement"  (The  pro- 
gramme for  procuring  the  necessary  means  had  not  yet  been 
matured.    The  subscription  list  is  dated  the  next  day,  the  8th.) 

At  the  time  of  the  transfer,  December  10th,  the  President, 
Vice-President,  and  two  of  the  Finance  Committee  were  present. 
(Probably  others  sanctioned  it.)  It  required  but  three  members 
to  constitute  a  quorum  of  the  Finance  Committee,  a  majority  of 
whom  could  transfer,  &a,  &c.  The  transfer  has  never  been  repu- 
diated, and  no  question  ever  raised  as  to  the  proper  transfer  to 
the  plaintiflS,  except  by  the  defendant. 

Gardiner,  J.,  (3  Comst.,  292,)  says:  "I  apprehend  that  the 
Company  were  not  restricted  by  the  statute  to  a  negotiation  for 
the  purposes  of  payment  exclusively.  They  might  procure  the 
note  to  be  discounted,  and  apply  the  avails  in  discharge  of  their 
responsibility  for  losses  incurred ;  or,  if  this  could  not  be  done, 
the  same  result  might  be  obtained  by  a  transfer  of  the  note  to 
the  plaintiff,  upon  the  indorsement  of  the  Company — ^the  creditor 
giving  time  until  the  securities  matured." 
Bo8W.— Vol.  V.  66 
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It  will  be  borne  in  mind  that  the  note  in  that  case  was  trans- 
ferred hj  the  President  as  collateral  secnrity.  The  point  is 
expressly  taken,  (2  Sandf.,  180-188;)  and  it  is  at  least  doubtfol 
whether  the  loss  was  contingent  or  absolute  for  which  it  was 
given  to  secure  the  payment  It  is  questionable  whether  any* 
thing  was  given  up  at  the  time  of  receipt  of  the  note. 

In  the  pr^ent  case,  an  absolute  liability  of  the  Company 
existed.  Two  notes  of  the  Company,  over  due,  were  in  the 
hands  of  the  plaintiffs,  and  they  were  pressing  payment  The 
claim  was  indisputable.  The  amount  was  $5,674.66.  The  Com- 
pany, at  the  time  of  the  transfer  of  this  note  to  the  plaintifiGs,  paid 
them  $2,000  in  cash,  and  the  plaintiffs  permitted  the  Company  to 
charge  them  their  subscription  of  $2,000  as  cash,  thus  leaving 
due  to  them,  at  the  time  of  the  transfer,  the  sum  of  $1,674.56  and 
interest 

.  Upon  receiving  the  note  of  the  Company  for  the  balance  due 
on  those  two  notes— $1,574.56  and  interest»$l,751.95 — and  the 
note  in  suit,  with  others,  as  collateral,  the  plaintiffs  gave  up  the 
existing  liability  of  the  Company.    The  two  notes  were  given  up. 

It  seems  clear  to  my  mind  that  the  present  is  a  stronger  case 
than  AspinwaU  et  al.  v.  Myer,  (2  Sand.,  100,)  and  is  embraced  and 
determined  by  tiie  principle  laid  down  in  S  Comstock,  290. 

Again,  I  do  not  see  how  it  can  justly  be  said  that  this  trans- 
action conflicts  with  section  8  of  the  statute.  The  act  was  passed 
to  prevent  insolvency.  The  arrangem^it  entered  into  with  the 
plaintiff  assisted  the  statute,  in  enabling  the  Company  to  continue 
its  business,  and  actually  did  earn  for  the  defendant  a  large 
amount  of  premiums  which  he  did  not  pay  to  the  Company. 

In  my  opinion  the  Befsree  erred,  and  a  new  trial  should  be 
directed,  &c. 

WoopRUFF,  J.  The  defendant  had  by  a  subscription  with 
others  agreed  to  give  to  the  Atlas  Mutual  Insurance  Compan j, 
notes  in  advance  for  premiums  to  the  amount  of  $1,000.  He 
did  so  in  two  sums  of  $500  each.  The  condition  of  the  sub- 
scription was  that  it  should  not  be  binding  until  the  sum  of 
$800,000  was  subscribed,  and  if  it  had  never  been  subscribed  the 
Company  could  not  have  required  the  defendant '  to  give  the 
notes;  but  on  the  other  hand  he  could  waive  the  condition  and  if 


NEW  TOBK— DECEMBEB,  1869.  44B 

Brookman  eioLY.  Metoalf. 

he  afterwards  gave  the  notes  and  no  firaud  upon  him  is  shown, 
he  must  be  deemed  to  have  waived  the  condition  by  voluntarily 
giving  the  notes  to  the  amount  of  such  subscription ;  and  on  this 
ground  alone  I  regard  the  notes  as  valid,  binding  notes  even  in 
fiivor  of  the  Company,  although  the  fact  be  taken  to  be  as  the 
Be&ree  has  found,  that  the  $300,000  subscription  was  not  made 
up.  If  it  were  material,  the  correctness  of  that  finding  ^pon  the 
evidence  might  be  questioned.  But  still  more  clearly  is  the 
defendant  bound  in  this  case,  for  after  his  subscription  he.  took 
out  policies  of  insurance,  the  premiums  upon  which  (exclusive 
of  unearned  premiums  on  his  open  policy)  was  nearly  equal  to 
the  amount  of  his  two  notes.  As  that  open  policy  was  taken  in 
pursuance  of  his  subscription  and  in  performance  of  his  agree- 
ment, I  apprehend  the  Company  were  entitled  absolutely  to 
require  that  the  whole  amount  of  the  premium  be  paid..  It  was 
not  the  ordinary  case  of  an  open  policy,  on  which  premiums  can 
only  be  collected  to  the  amount  of  the  risks  indorsed  thereon. 

After  not  only  giving  his  notes  but  actually  receiving  policies 
for  the  amounts,  and  more  than  the  amounts  of  his  notes,  it  is 
too  late  for  him  to  say,  in  the  absence  of  any  fraud,  that  the$300j<. 
000  subscription  was  not  made  up.  {HoJbrook  v.  WV2son,  Novem^ 
ber  Term,  1858;  *  Holbrook  v.  B<met,  July,  1859.") 

The  defendant  had  agreed  to  gives  notes  in  advance. 

The  note  in  question  was  therefore  not  only  a  note  given  for 
value  in  due  course  of  business,  but  it  was  also  a  subscription 
note  given  in  advance  for  premiums  under  the  12th  section  of 
the  charter  of  the  Company. 

By  the  terms  of  that  section,  the  Company  were  authorized  to 
n^otiate  such  note  for  the  purpose  of  paying  claims  or  other- 
wise in  the  course  of  its  business. 

It  has  often  been  held  that  such  notes  are  valid  binding  notes,- 
founded  on  sufficient  consideration,  and  subject  to  transfer  as 
business  notes. 

By  the  tenth  of  the  by-laws  of  the  Company  the  President  or 
Vice-President,  with  the  advice  and  consent  of  the  Finance  Com- 
mittee or  a  majority  of  them,  has  authority  to  transfer  bills^ 
receivable  to  secure  the  payment  of  losses  or  other  purposes  thai 
shall  have  the  sanction  of  the  Finance  Committee. 

>  4th  Bofl  worth,  01       •  AmU,  p.  147. 
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On  the  SOth  of  November,  1855,  the  Board  of  Directors,  after 
reciting  the  subscription  which  the  defendant  and  others  had 
inade  in  advance  of  premiums,  resolved  "that  the  officers  com- 
mence at  once  to  collect  the  notes  *  *  *  and  proceed  in 
liquidating  the  liabilities  of  the  Company  therewith." 

The  Company  was  at  that  time  indebted  to  the  plaintiff  in  a 
large  amount 

On  the  10th  of  December,  two  notes  of  the  Company,  amount- 
ing to  $5,574.56,  were  past  due. 

The  statute  authorized  the  Company  to  transfer  the  note  in 
question  for  any  lawful  purpose  in  due  course  of  business. 

The  Board  of  Directors,  by  a  specific  resolution,  authorized  the 
officers  of  the  Company  to  proceed  at  once  in  liquidating  the  in- 
debtedness of  the  Company  with  this  and  other  notes  mentioned. 

Here  was  authority  enough,  in  my  opinion,  for  the  action  of 
the  officers. 

Thereupon,  a  settlement  was  made  with  the  plaintiff  in  which 
they  accepted  $2,000  in  money ;  consented  to  apply  $2,000  of  the 
money  due  to  them  on  a  subscription  also  in  advance  of  premiums, 
thus  accepting  as  cash  a  subscription  for  which. they  were  entitled 
to  give  notes  on  time ;  and  agreed  to  give  time  for  the  payment 
of  the  residue  of  the  sum  then  due  to  them  for  four  months;  in 
consideration  of  which  the  officers  transferred  to  them  the  note 
in  question  as  security  for  the  payment  of  such  residue  at  the 
end  of  such  four  months. 

I  think  this  was  a  valid  transfer,  authorized  and  upon  sufficient 
consideration  and  in  no  wise  inhibited  nor  invalidated  by  the 
statute. 

If  this  be  so  the  decision  of  the  Beferee  was  erroneous.  At 
the  time  of  the  transfer  to  the  plaintiff,  there  was  nothing  due  to 
the  defendant,  and  therefore  there  was  no  right  of  set-oflF  which 
can  defeat  the  plaintiff'  recovery.  -* 

If  there  be  no  existing  debt  due  to  the  defendant,  at  the 
time  of  the  transfer  of  his  note,  he  cannot  set  off  a  debt  subse- 
quently becoming  due  as  against  the  assignee,  although  tlie 
assignment  be  made  to  secure  an  antecedent  debt  In  other 
words,  an  assignee,  although  he  takes  a  note  to  secure  a  prece- 
dent debt,  if  there  be  no  fraud,  can  collect  such  note  notwith- 
standing his  assignor  may,  by  debts  becoming  due  after  the 
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assignment,  owe  the  maker  of  tlie  note  the  same  or  a  greater 
amount. 

Besides,  in  this  case,  the  plaintiff  received  the  note,  as  already 
stated,  for  a  sujficient  consideration  in  the  consent  to  allow  as 
cash  a  subscription  for  which  they  had  a  right  to  give  notes  on 
time,  and  in  the  forbearance  of  the  residue  of  the  debt  due  them. 

It  is  claimed,  that  inasmuch  as  the  receipt  given  by  the  plain- 
tiffs for  the  note  in  question,  as  collateral  security  to  the  note  of 
the  Company,  contained  a  reservation  of  authority  to  sell  the 
notes,  if  the  note  of  the  Company  was  not  paid,  that  therefore  a  .  , 
sale  was  the  plaintiffs'  only  remedy.  That  they  are  mere  trustees 
to  sell  for  account  of  the  Company,  and  cannot  sue  on  the  notes. 
This  claim  is  groundless.  They  received  the  notes  as  security, 
and  have  the  legal  title.  They  can,  therefore,  sue  and  collect  the 
note.  They  have  also  the  equitable  title,  holding  the  note  as 
security  they  have  a  right  to  retain  the  money  collected,  and  the 
dicumstance  that  when  collected  it  will  go  so  &r  towards  dis^ 
charging  the  debt  of  the  Company  is  only  what  is  always  true 
when  the  holder  of  such  securities  collects  them.  In  that  sense 
only  the  collection  is  for  account  of  the  principal  debtor.  {Nelson 
V.  WeOingUm,  July  Term,  Superior  Court,  1859.)  * 

I  concur,  therefore,  in  the  result  to  which  Justice  MoNCBiEP 
has  arrived. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 
Costs  to  abide  the  event 

Ordered  accordingly. 


Joseph  T.  Gilbert  et  al.,  Plaintiffs  and  Appellants,  v.  Theo- 
dore Beach,  Defendant  and  Bespondent. 

1.  The  owner  of  a  lot  of  ground,  who  has  contracted  with  masons^  carpenters 
and  other  mechanics  of  competent  skill,  for  the  erection  of  a  building 
thereon,  in  a  safe  and  proper  manner,  is  not  responsible  to  third  persons  for 
injuries  caused  by  the  mere  negligence  of  the  contractors*  servants  in  the 
prosecution  of  the  work. 
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9^  Wtee^bjihe  coDtnotwitb  thecarpoDtens,  (ineuch  case,)  they  had  agreed 
to  construct  a  suitable  gutter  to  receive  the  water  Ming^upon  the  roo^  and 
a  leader  running  down  to  the  basement,  where  it  w«a  to' be  Gonsected  with 
a  main  pipe  leading  into  the  sewer,  and  the  carpenters  had  left  the  leader 
unfinished  over  the  Sabbath,  not  extending  within  twelve  or  fifteen  feet  of 
the  ground,  and  negligently  omitted  to  provide  effectual  means  of  carrying 

.  off  the  water,  in  eonsequenoe  of  whidi,  durii^  a  storm,  the  water  flowed 
through  the  leader  to  the  groand,  and  theoce  into  the  premises  of  the 
plaintiff  next  a4Joining,  and  oaosed  iiyury  to  their  gpods:  HM^  that  the 
owner  is  not  liable  ibr  the  damages. 

3.  Hdd^  also,  by  the  Superior  Court^  that  the  neglect  of  the  plumber,  who 
was  to  fhmish  and  introduce  the  main  pipe  leading  to  the  sewer,  to  intro- 
duce it  in  due  season  and  before  the  storm,  was  no  excuse  to  tiie  carpenten 
6a  not  extending  the  leader  dowa  to  the  basemen^  and  did  not  make  tiie 
ownecJiabla  But  held,  ia  the  Ooitrt  of  Appeals^  that  if  the  oegleot  to  pat 
in. the  main  pipe  caused  the  accident^  it  was  the  duty  of  the  owner  to  caiue 
it  to  be  done,  and  he  is  not  excused  by  reason  of  his  having  contracted 
with  the  plumber  to  do  it 

(Before  Hoffmak,  Slosson  and  Woodbuff,  J.  J.) 

Heard,  November  7th;  decided,  December  10th,  1859. 


This  actabn  was  brought  to  recover  damages  firom  the  defend- 
ant for  injury  to  the  goods  of  the  plaintiff  from  water  which 
flowed  from  the  defendant's  lot  into  the  lower  story  of  the  stpre 
of  the  plaintiflfe,  and  for  the  expense  of  removing  the  water.  At 
the  time  of  the  injury,  a  building  was  in  course  of  erection  on 
the  defendant's  lot,  and  during  a  heavy  rain,  at  nighty  the  water 
flowed  from  the  roof  through  a  leader  in  the  rear,  which  reached 
to  within  about  twelve  or  fifteen  feet  of  the  ground,  and  in  con- 
sequence of  the  insufficient  precautions  used  by  the  persons 
employed  in  erecting  the  building,  it  then  fell  to  the  ground  and 
flowed  into  the  adjoining  store  belonging  to  the  plainti£b. 

The  cause  was  tried  in  May,  1854,  and  a  verdict  for  the  plain* 
ti£&  was  taken,  subject  to  the  opinion  of  the  Court,  and  upon  a 
hearing  in  General  Term,  in  March,  1855,  judgment  was  ordered 
for  the  defendant  The  pleadings  and  a  statement  of  the  £u^ 
proved  are  contained  in  the  report  of  the  case  in  General  Term. 
(4  Duer's  R,  423.)  On  appeal  to  the  Court  of  Appeals,  the  pro- 
ceedings were  held  a  mistrial,  and  the  judgment  was  reversed 
upon  that  px)und.  (16  N.  Y.  R,  606.) 

The  case  was  again  brought  to  trial  on  the  7th  day  of  Apiil, 
1859,  before  Mr.  Justice  Slosson  and  a  jury,  and  upon  a  state 
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of  fiM!tB,  in  Bubstanoe  such  as  contained  in  the  former  report  of 
the  caae  in  4th  Dner,  the  Judge  instructed  the  jury  that  the  defend* 
ant  was  entitled  to  their  verdict,  which  being  rendered,  and 
judgment  thereon  entered,  the  plaintiff  appealed  to  the  General 
Tenn. 

-  The  only  fact  not  stated  in  the  former  report  which  it  seems 
matmal  to  mention,  is,  that  it  having  been  shown  that  the  owner 
of  the  lot  (the  defendant)  had  made  contracts  for  the  erection  of 
the  building,  and  by  his  contract  with  the  carpenters,  they  had 
agreed  to  supply  and  put  up  a  leader  to  extend  from  the  gutter 
at  the  roof  down  to  the  basement,  there  to  be  connected  with  the 
main  water  pipe  running  into  the  sewer,  and  that  the  leader  had 
not  been  brought  down  to  the  basement,  nor  lower  down  than 
within  twelve  or  fifteen  feet  of  the  ground,  by  reason  of  which 
the  water  flowed  into  the  store  adjoining ;  proof  was  given 
lending  to  show,  on  the  one  hand,  that  the  defendant  was  him- 
adf  to  furnish  the  main  water  pipe  in  the  basement ;  and,  on  the 
other,  that  one  McKensie,  the  plumber,  had  contracted  to  furnish 
and  introduce  it,  and  that  he  had  improperly  delayed  doing  so. 
And  it  was  claimed  that  the  want  of  the  main  pipe  in  the  base- 
ment delayed  the  extension  of  the  leader  and  the  making  the 
required  connection  with  the  sewer ;  and  on  the  other  hand  it 
was  insisted  that  the  leader  should  have  been  continued  down  to 
die  basement,  whether  the  connection  could  then  be  formed  or 
not,  and  that  the  negligence  of  the  carpenters  in  not  doing  this,  was 
the  sole  cause  of  the  flowing  of  the  water  into  the  plaintifEs'  store. 

E.  W.  A  G.  F.  Chester^  for  plaintifb,  (appellants,) 

Urged  the  same  aiguments  in  substance  stated  in  the  former 
report,  (4  Duer,  426,)  and  cited  additional  authorities.  {KeUy  r. 
The  Mayor,  1  Kern.,  482 ;  Pack  v.  The  Mayor,  4  Seld.,  222 ; 
HtUson  V.  The  Mayor,  6  id.,  16S;  Storrs  v.  Oity  of  Utica,  17 
N.  Y.  B.,  104.) 

Also  that  the  building,  in  the  condition  it  was  on  the  night  of 
the  storm,  was  a  nuisance,  and  the  defendant,  as  owner,  was  liable 
on  that  ground. 

Also,  that  inasmuch  as  the  carpenters  could  not  complete  the 
leader  until  the  main  pipe  was  introduced  into  the  basement^ 
they  were  not  in  fault 
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That  the  defendant  was  responsible  for  the  delay,  and  even  if 
he  had  contracted  with  McKensie,  that  did  not  relieve  him, 

John  K  Parsons,  for  defendant,  (respondent,) 

Urged  the  points  made  on  the  former  argument,  and  also  that  as 
the  erection  of  the  building  wasalawful  act,  theowner  is  not  respon- 
sible for  the  negligence  of  the  contractor  in  the  manner  of  doing  the 
work,  or  in  the  condition  in  which  he  carelessly  leaves  the  building 
during  the  erection,  provided  the  contract  calls  for  the  erection 
in  a  proper  manner,  and  guards  against  such  accidents.  (  Vaughan 
V.  Aferdove,  8  Bing.  N.  C,  468;  Beedie  v.  London  Jb  North 
Western  R  R.  Go.,  4  Welsh.,  H.  &  Gord.,  254.) 

Also  that  the  defendant  is  not  liable  on  the  ground  that  the 
condition  of  the  building  constituted  a  nuisance.  The  overflow 
happened  only  on  a  single  occasion.  It  was  not  continued.  He 
had  no  notice  of  the  unfinished  state  of  the  leader.  (4  Welsh.,  H. 
&  Gord.,  254 ;  Fish  v.  Dodge,  4  Denio,  311 ;  Penrvddock^a  case^ 
6  Coke  R,  100.) 

By  the  Court— H0FF3CAN,  J.  The  propriety  of  the  direction 
given  by  the  Court,  at  the  trial  of  this  cause,  depends  upon  the 
applicability  of  the  rule  laid  down  in  Blake  v.  Ferris,  (1  Seld., 
48,)  as  the  same  is  analyzed  and  explained  in  Storrs  v.  The  City 
of  TJtim.  (17  N.  Y.  R,  104.)  We  infer  from  these  cases,  and 
from  those  cited  in  the  opinions  therein,  that,  if  the  party  sought 
to  be  charged  had  no  direct  participation  in  the  act  or  default 
which  caused  the  injury,  if  his  immediate  agents  or  servants 
had  no  such  participation,  and  if  the  persons  who  caused  sucli 
injury  were  the  servants  of  another  who  possessed  the  whole 
selection,  control  and  direction  of  them,  that  party  cannot  be 
rendered  liable. 

The  question,  whether  the  owner  of  real  estate  is  liable,  at  all 
events,  for  injuries  to  third  persons,  happening  through  the  neg- 
ligence of  those  who  may,  for  the  time  being,  be  in  the  charge 
thereof  or  engaged  in  making  an  erection  thereon,  we  do  not 
consider,  with  us,  an  open  question.  The  opinion  prpnounoed 
by  Oakley,  Ch.  J.,  upon  the  merits  of  this  case,  after  what  has 
been  pronounced  a  mistrial,  (4  Duer,  428,)  shows,  we  think,  that 
the  decisions  of  the  Court  of  Appeals,  as  well  as  the  Courts  of 
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England,  (if  the  principles  propounded  in  the  opinions  delivered 
are  to  be  adhered  to,)  forbid  ns  to  hold  that  the  defendant  hero 
id  liable  as  owner  of  the  premises  upon  which  the  negligence 
oocarred  which  caused  the  damage  to  the  plaintiffs,  irrespective 
of  the  questions  whether  the  negligent  parties  were  his  servants, 
and  whether  there  was  any  negligence  or  misconduct  on  the 
part  of  the  defendant  himself.  Until  the  principle  stated  in 
Blake  V.  FerriSj  {supra;)  Stevens  v.  Armstrmg  (2  Seld.,  485;) 
Pack  V.  The  May(yr,  (4  id.,  222 ;)  Kdly  v.  Tht  Mayor,  (1  Kern.,  482,) 
and  Sknre  v.  The  City  of  Utka^  (suproy)  shall  undergo  some  further 
modification,  we  must  regard  those  questions  as  material,  and  the 
answers  thereto  as  decisive  in  determining  the  liability. 

As  stated  in  the  opinion  of  Chief  Justice  Oakley,  the  liability 
of  the  owner  of  real  estate  for  erecting  or  maintaining  a  nuisance 
jxpon  his  own  land  is  not  doubted ;  but  we  are  forbidden  to  apply 
that  principle  to  a  case  in  which  the  owner  has  contracted  for  the 
erection  of  a  suitable  building  in  a  proper  manner,  and  with  a 
person  or  persons  of  competent  skill,  so  that,  if  what  is  done  is 
done  according  to  the  contract,  no  injury  will  happen  to  third 
parties,  and  he  has  no  such  notice  of  die  omission  or  neglect 
of  the  contractors  endangering  others  as  requires  him  to  interfere. 

On  these  points,  therefore,  the  opinion  before  given  properly 
governs  .us  on  this  appeal,  if  the  fiu^ts  proved  on  the  trial  bring 
the  defendant  within  the  rules  there  stated. 

The  defendant  had  contracted  with  Young  &  Yreeland,  car- 
penters, and  with  sundry  other  mechanics,  for  the  erection  of  the 
building  in  question.  It  is  not  denied  or  questioned,  that  the 
oontracts  made  were  with  persons  of  proper  skill,  or  that  the  con- 
tracts did  not  provide  in  all  respects  for  a  building  which  the 
defendant  had  a  right  to  erect  upon  his  own  lot,  and  which  would 
be  safe  and  proper;  or  that  the  manner  in  which  it  was  to  be  erect- 
ed was  not  in  all  respects,  safe,  prudent  and  proper;  or,  in  shorty 
that,  if  all  had  been  done  in  the  manner  in  which  the  defendant 
contracted  that  it  should  be  done,  no  nuisance  would  have  been 
created,  and  no  injury  would  have  happened  ix>  the  plaintifiEs. 
If  this  be  so,  it  seems  necessarily  to  result  that  the  only  question 
before  us  is  this:  Is  the  defendant  responsible  for  the  manner  in 
which  the  contractors  perform  their  workj  or  for  the  negligence 
of  the  workmen  in  carrying  it  on?  Audi,  in  oonsidering  this,  it 
Bosw.— Vol.  Y.  5 
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18  to  be  observed  that  the  testimonj  is  distinct  and  uncontradicted 
that  Young  k  Yreeland,  the  carpenters,  during  that  stage  of 
the  work  in  which  the  injury  complained  of  occurred,  had  the 
custody  and  control  of  the  building ;  their  foreman  had  the  keysi 
locked  it  at  night,  and  opened  it  when  he  commenced  work  in 
the  morning;  and  that,  although  the  defendant  was  at  the  buUd- 
ing  three  or  four  times  a  week,  he  gave  no  directions. 

The  contract  between  the  defendant  and  Young  k  Yreeland, 
so  far  as  it  is  pertinent  to  the  present  question,  called  for  "  a  cop- 
per gutter  of  at  least  eight  inches  in  diameter,  put  on  the  top  of 
the  rear  wall,  shaped  so  as  to  form  the  crown  moulding  of  the 
cornice,  well  braced,  and  connected  with  the  leader  in  a  good 
manner;  a  five-inch  double  cross  tin  leader,  with  a  square  basin 
of  twelve  inches  on  the  top  to  receive  the  water,  running  down 
to  the  basement,  where  to  be  connected  with  the  main  water-pipe 
running  into  the  sewer  ^  another  copper  gutter,  of  four  inches 
diameter,  to  be  put  on  the  first  story  rear  extension  wall,  well 
braced  and  made  tight,  connected  with  a  three  and  a  half  inch 
leader  running  through  the  rear  wall  into*  the  basement,  where  it 
is  also  to  be  connected  with  the  main  pipe." 

It  is  not  questioned  that  the  leaders  so  provided  for  were 
entirely  sufficient  to  conduct  dl  the  water  from  the  defendant's 
building  into  the  basement  thereof,  and  that,,  if  the  leaders  had 
been  brought  down  to  that  basement  on  the  night  of  the  stonn, 
the  iiijuiry  to  the  plaintifiTs  goods  could  not  have  happened. 

It  is  quite  dear  that  the  terms  of  this  contract  with  Young 
&  Yreeland  required  that  the  leaders  be  brought  down  to  the 
basement,  with  a  view  to  their  being  there  connected  with  the 
main  water-pipe. 

But  the  leader  from  which,  on  the  night  in  questionv  the  water 
flowed,  causing  damage,  waaonly  brought  down  to  within  about 
twelve  or  fifteen  feet  from  the  rear  area,  and  irom  ten  to  fifteen 
feet  from  the  rear  window  of  the  counter  cellar  of  the  defendant's 
store,  and  a  temporary  and  insufficient  arrangement  was  attempted 
by  which  to  conduct  the  water  from  the  lower  end  of  this  leader 
into  the  basement  or  counter  cellar,  which,  if  it  had  been  sucoefls- 
ful,  would  have  prevented  the  accident  A  gutter,  formed  of 
boards  nailed  together,  was  placed  at  the  end  of  the  leader,  and 
phased  throegh  the  basement  window  and  downward  into  the 
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cellar.  But  the  prostration  of  this  temporary  gutter,  by  the  foroe 
of  the  fall  of  water  through  the  leader,  left  the  water  to  flow  to 
the  pavement  and  thence  to  the  rear  of  the  plaintiffs'  store,  and 
was  thus  the  immediate  cause  of  the  damage  sustained  by  theoL 
And  this  was  owing  to  the  insufficient  manner  in  which  the  tem- 
porary gutter  was  secured,  or  to  its  inadequacy  to  carry  off  the 
water,  and  not  at  all  to  any  inadequacy  of  the  pn)tection  to  the 
plainti£&,  if,  in  fact,  the  water  had  been  conducted  into  the  defend- 
ant's basement  or  counter  cellar. 

The  immediate  cause  of  the  accident  was  therefore  the  fault 
and  neglect  of  Young  &  Vreeland.  First,  in  leaving  the  leader 
twelve  or  fifteen  feet  above  the  area  instead  of  bringing  it  down 
to  the  basement  as  their  contract  required,,  and  second  in  not  suita- 
bly guarding  it  by  ojiher  means  for  carrying  off  the  water  while 
it  was  left  in  that  state.  Had  the  teader  been  brought  down  to 
the  basement,  the  water  would  have  flowed  into  the  defendant's 
premises  and  there  is  no  pretense  that  the  plainti£&  could  have 
been  injured  whether  the  water  had  remained  in  the  defendant's 
oellar  or  been  led  off  to  the  sewer.  Young  &  Vreeland  had  no 
right  to  so  endanger  the  plaintiflfe'  property  by  not  bringing  down 
the  leader  to  the  basement,  as  by  their  contract  they  were  bound 
to  do.  The  thing  they  had  contracted  to  dOj  and  which  alone  the 
defendant  had  authorized  them  to  do,  was  safe  and  proper,  and  it 
was  agreed  to  be  done,  and  alone  authorized  to  be  done,  in  a  safe 
and  proper  manner.  The  defendant  had  given  them  the  custody 
and  control  of  the  work,  and  he  neither  interfered  with  the  man- 
ner of  the  performance  nor  had  any  control  over  their  agents  or 
servants  in  the  management  thereof 

The  view,  therefore,  suggested  above,  recurs;  the  injury  has 
happened,  not  by  the  defendant's  fault  or  neglect;  not  because 
he  has  done,  or  authorized  to  be  done,  anything  which  if  done^ 
and  as  authorized  by  him  to  be  done,  was  injurious  or  dangerous, 
but  because  the  servants  or  agents  of  the  contractors  were  negli- 
gent in  the  manner  of  doing  it,  and  contrary  to  the  contract  left 
a  portion  of  the  work  over  Sunday  in  such  a  condition  as  to 
csose  the  damage. 

Unless,  then,  the  views  expressed  upon  the  former  hearing,  and 
what  are  understood  to  be  the  principles  of  the  cases  above 
Yeferred  to,  are  to  be  rejected  by  us,  the  liability  for  this  accident 
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rests  on  Young  &  Vreeland  and  not  on  the  defendant^  if  the  fecta 
proved  do  not.  furnish  to  them  some  excose  which  shifts  the 
responsibility. 

An  attempt  was  made  to  show  such  an  excuse,  and  by  reason 
thereof,  to  charge  the  defendant  with  default  which  would 
deprive  him  of  the  exoneration  to  which  upon  the  grounds  above 
suggested  he  would  be  entitled.  Proof  was  given  tending  to 
show  that  it  was  the  duty  of  the  defendant,  as  between  him  and 
Young  &  Vreeland,  to  put  in  the  iron  pipe  which  was  to  conduct 
the  water  to  the  sewer  in  the  street. 

All  that  can  properly  be  mea^t  by  this  is  that  Young  &  Vree- 
land were  not  bound  to  put  in  the  iron  pipe,  and  therefore  if  the 
defendant  wished  to  have  the  water  conducted  from  his  cellar  to 
the  street,  he  must  provide  for  it  And  it  is  not  obvious  that,  if 
the  defendant  was  willing  that  the  water  which  was  to  be  con- 
ducted into  his  cellar  should  remain  there,  Young  &  Vreeland 
would  have  any  cause  to  complain  of  him  if  no  iron  pipe  was 
furnished  at  all. 

But  it  appeared  that  the  defendant  had  contracted  with  one 
McKensie  to  put  in  the  iron  pipe,  and  it  was  claimed  that  he  had 
improperly  delayed  his  work  and  the  pipe  was  not  there  on  the 
night  of  the  accident  It  might  be  suggested  that  where  two  or 
more  proper  persons  exercising  their  several  independent  employ- 
ments are  respectively  employed  to  do  the  work  of  erecting  and 
completing  a  building,  the  improper  delay  of  one  furnishes  no 
excuse  to  another  for  leaving  his  own  work  in  a  condition  dan- 
gerous or  injurious  to  third  persons,  and  therefore  McEensie's 
delay  was  no  excuse  to  Young  &  Vreeland  for  the  negligence  of 
their  servants  in  leaving  the  leader  in  question  in  the  state  and 
condition  in  which  it  was. 

But  a  dear,  and  it  seems  to  us  a  conclusive,  answer  to  all  this 
suggestion  of  excuse  to  Young  &  Vreeland,  is  that  the  neglect  to 
put  in  the  iron  pipe  into  the  cellar  to  carry  away  the  water,  could 
not  prevent  or  hinder  Young  &  Vreeland  in  the  doing  of  what 
they  had  contracted  to  do,  viz. :  bring  the  leader  down  into  the 
basement  As  already  stated,  if  the  defendant  did  not  in  some 
manner  provide  for  the  removal  of  the  water  it  might  remain 
there,  but  that  did  not  concern  Young  &  Vreeland.  The  defend- 
ant had  done  nothing  to  interfere  with  or  modify  his  contract 
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witii  them ;  it  was  their  duty  to  extend  the  one  leader  into  the 
basement,  and  to  conduct  the  other  through  the  rear  wall  into 
the  basement  or  cellar,  and  with  the  iron  pipe  or  other  means  of 
carrying  off  the  water  they  had  nothing  to  do.  Had  they  done 
what  they  agreed  to  do,  and  what  alone  the  defendant  authorized 
them  to  do,  they  would  have  continued  the  leaders  into  the  base- 
ment and  the  accident  could  not  have  happened.  We  can  say 
and  must  necessarily  say,  that  the  want  of  an  iron  pipe  in  the 
cellar  was  not,  and  as  matter  of  law  could  not  be,  a  reason  for 
leaving  the  leader  unfinished  at  a  height  of  fifteen  feet  outside 
of  the  defendant's  building,  so  as  to  discharge  water  upon  the 
area  and  upon  the  plaintiffs'  premises.  In  order  to  subject  the 
defendant  to  liability  founded  on  any  omission  to  see  that  the 
iron  pipe  was  introduced,  it  should  be  true  that  the  leaders  could 
not  be  brought  down  to  the  basement  until  the  iron  pipe  was 
there,  which  not  only  is  not  true  but  the  suggestion  is  so  obvi- 
ously absurd  as  not  to  warrant  any  doubt  on  the  subject.  The 
proposition  is  this :  because  an  iron  pipe  has  not  been  introduced 
into  the  cellar  to  carry  off  the  water,  therefore.  Young  &  Vree- 
land  could  not  extend  the  leaders  down  far  enough  to  conduct 
the  water  into  the  cellar.  It  seems  to  us  that  there  is  not  and 
cannot  be  any  legal  or  necessary  connection  between  the  two 
things,  and  it  might  as  well  be  said  that  the  leader  in  the  rear 
was  left  fifteen  feet  high  because  the  vaults  under  the  front  side- 
walk were  not  white-washed. 

If  the  complaint  had  been  that  the  water  was  not  carried  off 
from  the  cellar,  or  that  the  leader  was  not  properly  connected 
with  an  iron  pipe  or  other  conduit  in  Ae  ceUaVj  there  would  be 
some  force  in  the  suggestion  that  the  defendant  or  McKensie  was 
in  fault,  and  that  fault  caused  the  accident  But  not  so :  had  the 
leader  led  down  to  the  basement,  the  accident  could  not  have 
happened.  So  far  as  the  plaintifis  were  concerned,  all  would 
have  been  safe.     On  this  point,  there  is  no  conflict  of  evidence. 

Being,  therefore,  wholly  unable  to  see  that,  upon  any  legal 
view  of  the  subject,  the  omission  to- introduce  an  iron  pipe  into 
the  cellar  to  carry  off  the  water  could  possibly  have  caused  the 
omission  to  extend  the  leaders  down  to  the  basement  so  that  the 
water  should  flow  into  the  cellar;  and  in  the  absence  of  any  evi- 
dence that  the  defendant  consented,  in  any  manner,  that  Young 
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and  Vreeland  should  not  perform  their  contract  so  to  extend  the 
leaders,  or  prevented  their  doing  so,  or  altered  or  modified  his 
oontract  with  them  in  any  particular ;  we  do  not  perceive  that 
there  was  any  question  to  submit  to  the  jury.  The  accident  was 
caused,  and  wholly  caused,  by  the  neglect  of  Young  and  Vree- 
land, or  their  servants,  to  do  that  for  which  the  possession  and 
control  of  the  building  was  given  to  them  by  the  defendant,  and 
do  it  in  a  safe  and  proper  manner. 

The  judgment  should  be  aflBrmed. 

Judgment  affirmed. 


The  plaintiffs  in  the  foregoing  case  appealed  from  the  judgment 
to  the  Court  of  Appeals,  and  the  judgment  of  this  Court  was 
reversed.  The  questions  involved  are  of  such  general  interest^ 
and  have  so  often  of  late  years  been  the  subject  of  discussion, 
that  it  seems  advisable  to  insert  the  opinion  pronounced  in  that 
Court,  with  the  statement  of  the  views  of  the  Judges,  as  fur- 
nished by  the  Reporter. 


IN  THE  COURT  OF  APPEALS. 

GILBERT  A  TUTTLB  ) 
BEACH. J 

Clerke,  J.  Undoubtedly,  whenever  injury  to  the  person  or 
property  of  any  one  arises  from  a  nuisance  in  the  building  or 
land  of  another,  the  owner  is  responsible  for  the  damage.  And 
this  is  so,  not  only  where  he  has  demised  the  property  to  another 
with  the  nuisance  upon  it  and  reserved  a  rent,  but  where  the 
erection  was  made  by  another  upon  his  land,  and  where  he  has 
no  right  to  enter  for  the  purpose  of  removing  it.  This  was 
decided  in  Bush  v.  Steinman^  (1  B.  &  P.,  404,)  where  the  owner 
;0f  a  house,  who  had  contracted  with  a  surveyor  to  put  it  into 
repair  for  a  stipulated  sum,  was  held  answerable  to  a  third  person 
who  had  suflTered  an  injury  in  consequence  of  the  improper  act 
of  one  of  the  workmen  in  making  the  repairs,  although  the  work- 
man was  neither  his  servant  nor  under  the  control  of  the  owner 


NEW  YORK— DECEMBER,  1859.  466 

'  GHheHHal.  v.  Beach. 

of  the  house.  It  is  expressly  held,  in  The  Mayor,  Jkc,  of  New 
York  V.  BaUey  et  ai.,  (2  Denio,  4S8,)  that  the  owner  of  real  estate 
is  responsible  for  the  negligent  acts  of  persons  employed  in 
making  erections  upon  it  for  his  benefit^  though  the  relation  of 
master  and  servant  does  not  exist  between  the  owner  and  the 
person  so  employed. 

The  former  case,  however,  has  been  seriously  questioned,  if 
not  overruled,  in  the  English  Courts ;  and  both,  I  think,  are 
entirely  at  variance  with  the  principle  adopted  by  this  Court  in 
JSake  v.  Ferris,  (1  Seld.,  48,)  and  the  cases  quoted  by  the  Judge 
who  delivered  the  opinion  of  the  Court  That  principle  is,  that 
unless  the  relation  of  master  and  servant  exists  between  the  party 
charged  and  the  person  who  has  done  the  injury,  the  act  of  the 
latter  creates  no  liability  in  the  other.  I  cannot  conceive  that  it 
makes  any  diflTerence,  when  the  injury  happens  to  have  been 
committed  on  the  premises  of  a  person  sought  to  be  charged,  if 
he  had  no  direct  agency  in  the  commission  of  it,  or  has  not  sane- 
tioned  it  in  any  way.  If  the  person  doing  the  injuiy  is  not  his 
servant,  but  the  servant  of  another,  there  is  no  better  reason  why 
the  latter  should  be  relieved  from  the  responsibility  than  if  the 
injury  was  committed  in  the  street  It  is  the  act  of  a  person  done 
in  the  course  of  his  employment,  and  he  is  bound  to  obey  his 
own  master  and  not  the  employer  of  his  master:  otherwise,  if  a 
man,  employed  by  a  contractor  in  erecting  a  building,  carelessly 
lets  a  brick  fidl  on  the  head  of  a  person  passing  by,  the  owner 
of  the  building  is  liable,  and  not  the  contractor.  This,  I  think, 
could  never  be  held;  and  yet  it  would  be  the  legitimate  conse- 
quence of  the  position  that  a  man  is  answerable  for  every  damage 
which  arises  from  any  injurious  act  committed  on  his  premises. 

But)  in  the  present  case,  somq  evidence  was  introduced  at  the 
triiJ  at  least  tending  to  show  that  the  defendant  himself  undertook 
to  furnish  the  iron  pipe  to  be  connected  with  the  tin  pipe,  and 
that  the  accident  would  not  have  occurred  if  it  had  been  furnished 
in  time.  It  was  no  excuse  for  the  defendant  to  say  that  he  had 
contracted  for  the  iron  pipe  with  McKensie,  who  delayed  the 
work.  McKensie  is  not  answerable  to  the  plaintiff  for  this 
delay ;  and  it  was  the  defendant's  duty  either  to  procure  one  from 
some  one  else,  or  tc  make  some  temporary  arrangement  which 
would  protect  the  plaintiffs  from  damage.    K  he  modified  the 
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contract  with  Young  &  Vreeland  to  this  extent,  lie  should  not 
have  left  it  to  their  foreman  to  fix  the  wooden  trough,  which  he 
did  so  imperfectly  as  to  cause  the  injury. 
I  think,  therefore,  that  the  Judge  erred  at  the  trial. 

CoMSTOCK,  Ch.  J.,  Selden  and  Wright,  Js.,  (if  not  others,) 
dissented  from  that  part  of  the  preceding  opinion  which  denies 
the  liability  of  the  defendant,  on  the  broad  ground  of  his  owner- 
ship of  the  premises ;  but  all  the  Judges  concurred  that  the  judg- 
ment must  be  reversed,  on  the  special  ground  stated  by  Clerks, 
J.,  in  the  last  paragraph  of  the  preceding  opinion. 

(Copy.)  E.  PESHINE  SMITH,  State  Reporter. 


Joseph  Agate,  Plaintiff  and  Respondent,  v.  James  N.  Bich- 
ARDS,  Defendant  and  Appellant 

1.  Where,  in  an  action  on  contract  for  the  sale  of  goods,  wares  and  merchan- 
dise, a  former  recovery  upon  the  same  cause  of  action  in  a  suit  between  the 
same  parties  is  set  up  as  a  defense ;  a  record  of  a  recovery  in  a  former  suit 
in  &vor  of  a  plaintiff  and  against  a  defendant  of  the  same  names,  where 
the  complaint  in  each  suit  alleges,  as  the  only  cause  of  action  stated,  the 
sale  of  goods,  wares  and  merchandise  by  the  plaintiff  to  the  defendant 
daring  periods  ending  on  the  same  day,  and  claims  the  same  sum  to  be 
due,  furnishes  prima  facU  evidence  of  the  truth  of  the  defense. 

2.  Identity  of  names  in  connection  with  the  same  or  the  like  subject  matter 
is  presumptive  evidence  of  identity  of  person. 

(Before  Hoffman  and  Woodruff,  J.  J.) 

Heard,  November  10th;  decided,  December  10th,  1859. 

This  is  an  appeal  by  James  N.  Bichards,  the  defendant,  firom 
a  judgment,  in  favor  of  Joseph  Agate  the  plaintiff,  rendered  on 
a  trial  had  before  Mr.  Justice  Pierrepont,  without  a  jury,  June 
27th,  1859. 

The  summons  is  dated  April  27th,  1858,  and  states  that  judg- 
ment will  be  taken  for  $72.50,  with  interest  from  January  Ist^ 
1858. 

The  complaint  alleges  a  sale  for  cash,  of  goods,  wares  and 
nierchandise,  by  the  plaintiff  to  the  defendant,  between  the  2Sd 
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of  May,  1855,  and  the  25th  of  December,  1856,  consisting  of 
"colored  linen  shirts,  silk  cravats,  suspenders,  &c.,"  of  the  value 
of  $72.50 ;  that  such  sum  is  due  with  interest  from  the  1st  of 
January,  1857,  and  prays  judgment  for  that  sum  and  such  in- 
terest, with  costs. 

Tho  answer  avers  a  former  suit  in  this  Cqurt,  by  the  plaintiff 
against  the  defendant,  for  tbe  same  cause  of  action,  and  a  recovery 
by  the  plaintiff  therein  on  the  29th  of  December,  1857,  on  said 
cause  of  action  for  $90.48  and  that  such  judgment  is  in  full  force. 

At  the  trial,  the  defendant,  to  prove  such  defense,  introduced 
the  record  of  a  judgment  in  this  Court,  in  favor  of  Joseph  Agate 
as  plaintiff  against  James  N.  Richards  as  defendant.  The  sum- 
mons in  it  was  dated  November  21st,  1857 ;  was  served  on  the 
24:th  of  said  November,  .and  states  that  judgment  will  be  taken 
for  $72.50,  with  interest  from  the  1st  of  January,  1857.  Tho 
complaint  in  it,  states  a  sale  by  plaintiif  to  defendant  of  goods  and 
merchandise,  consisting  '^of  shirts,  hose,  suspenders,  &c.,"  between 
the  9th  of  November,  1854,  and  the  24th  of  December,  1856,  of 
the  value  of  $122.50 ;  that  $72.50,  with  interest  from  January 
1st,  1857,  is  due,  and  prays  judgment  for  that  sum  and  such 
interest,  with  costs.  Judgment  in  it,  was  perfected,  for  want  of 
an  answer,  December  29th,  1857,  for  amount  claimed, . .  $72  60 

Interest, 4  88 

CJosts, 18  00 

Total, $90  48 

The  Judge  held,  that  there  was  not  sufficient  proof  given  of 
the  identity  of  the  parties  and  of  the  cause  of  action  in  the  two 
Boits,  and  gave  judgment  for  the  plaintiff  for  $85.18,  (the  amount 
claimed,  with  interest ;)  the  defendant  excepted  to  the  decision 
and  appealed  from  the  judgment. 

C.  Bainbridge  Smith,  for  appellant 

L  It  appears  by  the  judgment  roll  in  the  former  action,  and 
the  complaint  in  this,  that  the  causes  of  action  were  between  the 
same  parties,  for  the  recovery  of  the  same  kind  of  merchandise ; 
that  they  accrued  during  the  same  periods,  and  that  judgments 
irere  demanded  for  the  same  amounts.  This  constituted  a  de- 
Bosw.— Vol.  V.  68 
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fense,  and  judgment  should  have  been  rendered  for  the  defend- 
ant. {Marston  v.  Lawrence,  1  Johns.  C,  397 ;  Beab  v.  Oameranj 
8  How.  Pr.,  414;  AvertU  v.  PaUerson,  10  id.,  85;  Swart  y.  Bortt^ 
17  id.,  69.) 

II.  The  former  judgment  was  conclusive  upon  the  parties,  not 
only  as  to  the  matter  actually  determined,  but  as  to  every  other 
matter  which  might  have^  been  litigated  therein.  {Bendemagle  t. 
Cocks,  19  Wend.,  207;  Embury  v.  Qmner,  8  Comst,  511,  522; 
Doty  V.  Brown,  4  id.,  71 ;  Sheldon  v.  Carpenter,  id.,  579.) 

III.  The  &ct  of  the  names  of  the  plaintiff  and  defendant  being 
identical  in  both  suits,  was  prima  facie  evidence  that  they  were 
the  same  persons  in  both  actions.  {Hatcher  v.  Bocheleau^  18  N.  Y. 
R,  87.) 

The  judgment  should  be  reversed. 

Wm.  M.  Niks,  for  respondent 

L  The  appellant  does  not  allege  any  other  defense  than  a  prior 
judgment  for  the  same  identical  cause  of  action.  We  suppose 
that  in  a  city  of  eight  hundred  thousand  inhabitants,  the  mere 
production  of  a  judgment  roll  against  a  defendant  of  the  same 
name,  is  not  sufficient  evidence  that  it  is  the  same  defendant, 
especially  if  the  name  be  John  Smith. 

II.  Even  if  that  were  not  so,  the  case  in  judgment  is  not 
'identical "  in  a  single  particular  with  that  in  suit 

One  is  for  sales  between  May  28d,  1855,  and  December  25th, 
1856 ;  the  other  is  for  sales  between  November  9th,  1854,  and 
December  24th,  1856.  One  is  for  colored  linen  shirts,  cravats,  kcj; 
the  other  is  for  colored  linen  shirts,  hose,  &c.  One  is  for  sales  to 
amount  of  $72.50;  the  other  for  sales  to  amount  of  $122.50. 
One  is  alleged  to  have  been  sold  for  cash ;  the  other  is  not  allied 
to  have  matured  before  January  lst>  1857. 

One  claims  judgment  for  $72.50.  The  answer  sets  up  a  judg- 
ment for  $90.48,  and  no  attempt  to  identify  parties,  goods,  times 
or  anything  else,  except  by  throwing  up  to  the  judge  a  paper 
purporting  to  be  a  judgment  roll,  and  asking  him  to  deprive  the 
plaintiff  of  a  claim  sworn  to  as  now  existing,  and  admitted  by 
defendant 

ni.  The  "  answer  is  controverted  as  upon  a  direct  deniaL" 
That  is,  we  deny  that  any  judgment  was  recovered  against  this 
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defendant,  and  we  deny  that  any  judgment  of  this  Court  is  for 
this  identical  cause  of  action.  (Code,  §  168.)  Both  then  must 
be  proved  by  the  defendant,  (1  Phil,  on  Ev.,  2  ed.,  p.  6,)  and  the 
papers  prove  nothing  on  either  of  those  points.  Besides,  the 
judgment  roll  produced  is  a  mere  nullity  on  its  face.  It  does 
not  sbow  any  appearance  by  defendant,  and  does  not  show  a 
senrioe  within  the  j  urisdiction.  Perhaps  the  summons  was  handed 
to  Kichards  in  Australia,  and  then,  he  not  appearing,  the  Court 
had  no  jurisdiction.  (Code,  §§  33,  188.)  And  lastly,  if  all  this 
were  not  so,  the  judgment  is  not  properly  pleaded.  Defendant 
allies  a  public  record  on  information  and  belief. 
The  judgment  should  therefore  be  affirmed. 

By  the  Court— Hoffman,  J.  The  defendant  set  up  in  his 
answer  a  former  judgment  recovered  against  him  for  the  same 
demand  by  the  same  plaintiff.  The  whole  question  is  as  to  the 
identity  of  person,  and  cause  of  action. 

The  parties,  plaintiff  and  defendant,  have  the  same  names  in 
each  suit,  and  not  names  of  very  ordinary  occurrence.  The 
complaint  in  the  first  action  asks  for  judgment  in  the  sum  of 
$72.50,  with  interest  from  the  1st  of  January,  1857.  The  com- 
plaint in  the  second  action  is  in  this  respect  iJie  same.  The  sum- 
mens  in  each  action  is,  in  this  particular,  also  alike. 

The  complaint  in  the  present  sxiit  states  sales  of  linen  shirts, 
silk  cravats,  suspenders,  &c.,  between  the  23d  of  May,  1855,  and 
the  25th  of  December,  1856.  The  complaint,  in  the  former 
action,  states  sales  between  the  9th  of  November,  1854)  and  the 
24th  of  December,  1856,  of  shirts,  hose,  suspenders,  &c.,  to  the 
amount  of  $122.50,  and  then  avers  that  the  defendant  remains 
indebted  to  the  plaintiff  in  the  sum  of  $72.50,' with  interest  from 
the  1st  January,  1857,  on  account  of  said  goods  and  merchan- 
dise. 

We  think  that  there  was  enough  presented  to  raise  a  presump- 
tion of  identity  and  support  the  answer.  The  plaintiff  should 
have  been  driven  to  repel  this  presumption.  (18  N.  Y.  R.,  89.) 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. 
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John  Kinsman,  Plaintiff  and  Respondent,  v.  The  New  York 
Mutual  Insurance  Company,  Defendants  and  Appellants. 

1.  Although  a  plaintiff  establifihes  by  his  evidence  a  prima  facie  cause  of  action, 
80  that  when  he  rests  his  case  a  refusal  to  order  a  nonsuit  is  proper,  yet  if 
the  evidence  on  the  part  of  the  defendant  is  very  greatly  preponderating, 
and  especially  where  that  preponderance  arises  from  facts  and  circumstances 
not  controverted,  the  Court  will  set  aside  a  verdict  for  the  plaintiff  as  against 
evidence. 

2.  The  fact  that  a  vessel,  after  very  slight  repairs,  does  actually  perform  many 
voyages,  and  with  repairs  greatly  less  than  would  justify  her  sale  and  an 
abandonment  to  an  insurer,  does  actually  continue  in  service  ibr  many 
years,  being  pronounced  seaworthy  and  ci^ble  of  performing  voyages  to 
any  part  of  the  world,  greatly  outweighs  the  opinion  of  her  master,  and 
surveyors,  making  an  examination  by  his  request,  that  repairs  are  necessary, 
exceeding  half  her  value ;  and  this  is  especially  true  when,  after  such  sale 
and  abandonment,  the  cause  of  the  leakage,  ascribed  by  such  surveyors  to 
injury  by  perils  of  the  sea,  is  found  to  be  two  auger  holes  bored  in  her  side 
which  may  be  stopped  at  a  trifling  expense. 

3  Where  freight  is  insured  and  the  ship  is  disabled  after  her  service  is  in  psit 
perfordied,  it  is  the  duty  of  the  master  to  earn  freight  if  he  can,  by  foi^ 
warding  the  cargo  by  another  vessel,  and  where,  in  such  case,  he  volunta- 
rily gave  up  the  cargo  to  its  owners,  and  they  sent  it  on  by  another  vessel, 
a  finding  that  there  was  no  evidence  that  he  could  have  earned  freight,  (in 
the  absence  of  any  proof  of  the  cost  of  the  shipment  by  such  other  vesEd^ 

•  cannot  be  sustained.  The  service  having  been  in  part  performed,  it  is  to 
be  presumed  that  freight  is  earned,  unless  the  plaintiff  proves  that  the  cost 
of  forwarding  exceeded  the  freight  payable  by  the  owner. 

4.  Where  the  service  has  been  in  part  performed,  and  tlie  owner  vohintarily 
accepts  the  goods,  Sceight  pro  rata  ilineria  is  earned,  and  may  be  demanded. 

&  Where  a  charter-party  stipulated  on  the  part  of  the  diarterers,  that  the 
master  should  be  supplied  by  them  with  a  sum  not  exceeding  one-third  of 
the  freight ''  firee  of  interest  and  commission,  which  is  to  be  in  part  pay- 
ment of  the  freight  at  the  exchange  of  twelve  per  cent  premium,  together 
with  the  cost  of  insurance  on  such  advance,"  and  by  furdier  provisions  any 
other  advances  they  thought  fit  to  make  on  the  credit  of  the  freight  should, 
with  premium,  interest,  commission  and  insurance,  be  considered  in  part 
payment  of  fi^ight  Advances  made  under  the  first  stipalation,  where  tha 
voyage  is  in  part  performed,  are  at  the  risk  of  the  charterers,  voluntarily 
placed  by  them  at  the  hazard  of  the  voyage,  and  are  to  be  deemed  freight 
earned,  and  not  liable  to  be  refunded,  though  the  vessel  is  afterwards  lost 
(Before  Bosworth,  Gh.  J.,  and  Woodruff  and  Moncrief,  J.  J.) 
Heard,  June  17th;  decided,  December  10th,  1859. 
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Action  to  recover  for  a  total  loss  upon  two  policies  of  insu- 
rance, one  for  14,000  on  the  ship,  and  one  for  $4,000  on  the 
freight  of  the  "Ozark." 

In  September,  1862,  the  ship  Ozark,  of  three  hundred  and 
ninety-eight  tons,  being  in  New  York,  bound  for  San  Francisco, 
a  charter-party  was  entered  into  by  her  master  with  Barreda  & 
Brother,  as  agents  for  the  Peruvian  Government,  that  she  should 
go  to  Callao  from  San  Francisco,  and  being  tight,  strong,  and 
every  way  fitted  for  the  voyage,  should  proceed  to  the  Chincha 
Islands  and  take  in  a  full  cargo  of  guano,  return  for  her  final 
clearance  to  Callao,  and  proceed  to  Hampton  Eoads  to  receive 
orders  from  Barreda  &  Brother,  to  discharge  in  any  safe  port  not 
north  of  Cape  Ann,  nor  south  of  Hampton  Roads ;  freight  to  be 
paid  $15  per  ton ;  *Hhe  master  to  be  supplied  at  Callao  with  a 
sum  not  exceeding  one-third  of  the  freight  which  was  to  be  in 
part  payment  of  freight,  at  the  exchange  of  twelve  per  cent  pre- 
mium, together  with  the  cost  of  insurance  on  such  advance, 
and  to  be  free  of  interest  and  commission ;"  *  *  ♦  "  and 
should  the  charterers  think  fit  to  advance  any  further  sum  on 
the  credit  of  the  freight  for  repairs,  stores  and  disbursements, 
such  sums,  with  premium,  interest,  commission  and  insurance,  to 
be  considered  in  part  payment  of  freight,"  another  third  to  be 
paid  in  cash  on  arrival  at  the  port  of  discharge,  and  the  balance 
to  be  paid  on  the  delivery  of  the  cargo. 

The  ship  sailed  from  New  York  in  December,  1852,  and 
arrived  at  San  Francisco  in  November,  1858. 

In  November,  1858,  the  plaintiff  insured  at  the  office  of  the 
defendants,  $4,000  on  the  vessel,  valued  at  $16,000,  and  $4,000 
on  her  freight,  valued  at  $9,000,  at  and  from  San  Francisco  to 
Chincha  Islands,  and  at  and  from  thence  to  an  Atlantic  port  in 
the  United  States,  touching  at  Hampton  Boads  for  ordera.  Loss, 
if  any,  payable  to  him  or  order. 

In  December,  1858,  she  sailed  from  San  Francisco  for  Callao, 
where  she  arrived  in  February,  1854,  and  proceeded  from  thence 
in  the  same  month  to  the  Chincha  Islands,  and  there  took  in  a 
cargo  of  guano,  and  returned  to  Callao  in  April,  1854. 

in  pursuance  of  the  stipulation  in  the  charter-party,  the  char- 
terers (Barreda  k  Brother)  advanced  to  the  Captain  upwards  of. 
$4,000  in  part  payment  of  freight 
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On  the  26th  April,  1854,  she  sailed  from  Callao  with  her  cargo, 
bound  for  Hampton  Boads :  on  the  9th  of  May  following  she 
had  returned  and  anchored  again  in  Callao,  and  the  Captain's 
protest  was  noted,  stating  ^*  that,  having  sprung  a  leak  at  sea,  he 
put  back  for  the  benefit  of  all  concerned." 

On  the  10th  May  a  survey  was  had  by  two  shipmasters  and  a 
shipwright,  and  they  reported  that  they  found  the  ship  in  a  sink- 
ing condition,  and  advised  that  the  cargo  be  discharged. 

On  the  6th  of  June  a  second  survey  was  had  by  two  ship- 
masters, (one  of  whom  made  the  first  survey,)  and  the  same 
shipwright,  and  they  recommended  extensive  repairs.  The  same 
shipwright  then  estimated  the  cost  of  the  repairs,  which  were  so 
recommended,  to  be  $15,180.60. 

The  Captain  stated  in  his  testimony  that  he  had  no  funds  with 
which  to  make  the  repairs ;  that  the  owners  had  no  agents  in 
Callao ;  that  he  went  to  several  persons  to  borrow  money  to  make 
the  repairs,  and  could  get  none ;  that  he  advertised  for  funds  on 
bottomry,  and  offered  as  security  the  ship's  cargo  and  freight^ 
and  could  not  obtain  funds  in  any  way. 

The  Captain  thereupon  gave  up  a  portion  of  the  cargo  of  guano 
to  Barreda  k  Brother,  and  they  sent  it  on  by  the  ship  Parana. 

And  the  Captain  then  advertised  the  ship  for  sale  at  auction, 
and,  as  he  testified,  the  surveyors  and  the  United  States  Consul 
concurred  in  advising  the  sale.  On  the  20th  of  June  she  was 
sold  at  auction  to  Captain  James  Pederson  for  the  sum  of  $8,100 
— producing,  after  deducting  the  expenses  of  sale,  the  net  sum 
of  $7,679.96. 

Barreda  &  Brother  then  demanded  of  the  Captain  the  amount 
of  their  advances  above  mentioned,  "  on  the  ground  that  the 
voyage  was  not  completed ;"  and  the  Captain  repaid  it  to  them 
out  of  the  proceeds  of  the  sale  of  the  ship. 

On  the  26th  of  July  the  plaintiff,  having  been  advised  of  the 
sale,  and  claiming  that  the  ship  had  sustained  so  great  damage  on 
her  attempted  passage  home  that  she  could  not  be  repaired  with- 
out an  expenditure  not  justified  by  her  value,  abandoned  both 
vessel  and  freight  to  the  underwriters. 

The  action  was  tried  on  the  8d  day  of  June,  1857,  before  Mr. 
Justice  Slosson  and  a  jury,  and  on  the  trial  the  defendants  moved 
for  a  nonsuit^  which  was  denied,  and  the  defendants  excepted. 
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A  verdict  was  rendered  for  the  plaintiff  for  the  whole  stun 
insured  on  both  policies,  {%.  e.,  on  vessel  and  on  freight,)  as  for  a 
total  loss. 

And,  by  direction  of  the  Presiding  Justice,  the  jury  also  found 
specially  upon  numerous  questions  submitted  to  them.  The  find- 
ings material  to  state  here  were :  That  the  vessel  was*  seaworthy 
when  she  left  San  Francisco,  and  also  when  she  left  Callao  with 
her  cargo ;  that  her  subsequent  leakage  was  caused  by  a  peril  of 
the  sea  of  an  extraordinary  character ;  that  the  necessary  expense 
of  repairing  her  at  Callao  would  have  been  $18,000,  and  the 
expense  of  raising  the  funds  twenty  per  cent,  or  $2,600;  that 
there  was  a  necessity  to  sell  the  vessel,  arising  from  the  inability 
of  the  Captain  to  raise  funds  at  Callao  for  the  repairs ;  that  her 
detention  at  Callao,  while  waiting  for  funds  from  home  to  make 
the  repairs,  would  have  materially  injured  both  vessel  and  cargo ; 
that  one-half  the  cargo  was  so  damaged  as  to  be  unfit  for  reship- 
ment ;  that»  from  any  evidence  submitted  to  the  jury,  the  Captain 
could  not  have  sent  the  residue  of  the  cargo  to  the  United  States 
by  any  vessel,  the  use  of  which  he  could  procure  at  Callao ;  and 
that  no  freight  was  earned  before  the  sale  of  the  vessel. 

The  opinion  of  the  Court  recites  a  considerable  portion  of  the 
evidence,  in  connection  with  the  reasons  given  for  regarding 
the  verdict  as  against  evidence,  and  it  also  mentions  requests  for 
spedsl  instructions,  and  portions  of  the  charge ;  and  it  is  not 
necessary  here  to  repeat  them.  Exceptions  were  taken  on  the 
trial  wbicb  raise  the  questions  of  law  considered  by  the  Court; 
and  the  other  exceptions  to  the  admissibility  of  evidence,  &a, 
which  were  taken  on  the  trial,  were  waived  on  the  argument 

On  the  coming  in  of  the  verdict,  the  Judge  directed  that  the 
exceptions  be  heard  in  the  first  instance  at  the  General  Term,  and 
that  the  judgment  be  in  the  meantime  suspended,  but  with  leave 
also  to  the  defendants  to  first  move  at  Special  Term  for  a  new  trial 
on  a  case  to  be  made.  The  motion  for  a  new  trial  was  made  and 
denied,  and  the  defendants  appealed. 

That  appeal,  and  the  exceptions  so  ordered  to  be  heard  at 
Special  Term,  were  thereupon  brought  on  together  and  argued. 

J.  M.  Van  Cb«,  for  plaintiff. 

L  The  facts  specially  found  are  according  to  the  evidence,  and 
the  loss  of  the  ship  w<is,  constructively,  total. 
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1.  The  damage  was  caused  by  a  peril  of  the  sea. 

2.  The  cost  of  repairs,  (deducting  one-third  new  for  old,)  greatly 
exceeded  half  her  value. 

8.  There  was  an  absolute  inability  to  procure  funds  to  make 
the  repairs. 

4.  The  sale  of  the  ship  was  justified  by  its  necessity. 

5.  No  freight  was,  or  could  be,  earned.  The  advance  by  the  char- 
terers on  account  of  freight  was,  therefore,  subject  to  repayment. 

The  loss  of  freight  was,  therefore,  actually  total.  {Am,  Ins,  Co, 
V.  Center,  4  Wend.,  45 ;  Ogd^  v.  The  Oen.  MvL  Ins,  Co.,  2  Daer, 
204;  Buckman  v.  Merck,  Louisvilh  Ins.  Co.,  5  id.,  342.) 

II.  The  refusal  to  nonsuit,  and  the  submission  of  the  questions, 
whether  the  ship  was  seaworthy  and  was  damaged  by  a  peril  of 
the  sea,  were  not  erroneous. 

All  damages  at  sea  are  to  be  deemed  caused  by  "  perils  of  the 
seas,"  when  not  appearing  to  result  fn)m  the  inherent  weakness 
of  the  ship.  {Shenvood  v.  Buggies,  2  Sandf.  S.  C.  R.,  55 ;  Btdlard 
V.  The  Boger  WiUiams  Ins.  Co.,  1  Curtis  C.  C.  R,  148, 155 ;  PoUer 
V.  StiffoUc  Ins.  Co.,  2  Sumn.,  197 ;  Patrick  v-  HaileU,  1  J.  R,  241 ; 
Ihlcot  V.  Com.  Ins.  Co.,  2  id.,  129.) 

A  loss  by  perils  of  the  sea  was  abundantly  proved 

B.  S.  Mnmet,  for  defendants,  (passing  over  some  points,  argued, 
among  others,  the  following :) 

I.  The  findings  of  the  jury  upon  the  first  question,  viz.,  whether 
the  vessel  was  seaworthy  when  she  left  San  Francisco ;  upon  the 
second  question,  viz.,  whether  she  was  seaworthy  when  she  left 
Callao ;  and  upon  the  fourth  question,  viz.,  whether  the  subse- 
quent leakage  was  caused  by  a  peril  of  the  sea  of  an  extraordi- 
nary character;  are  against  law  and  evidence. 

1.  If,  the  ship  being  unseaworthy  at  Callao,  the  master  neg* 
lected  to  have  her  repaired,  and  the  subsequent  damage  was  the 
direct  consequence  of  such  unseaworthiness,  the  warranty  was 
not  satisfied,  and  the  underwriters  are  discharged.  (Phillips  on 
Ins.,  §§  700,  781 ;  Arnould  on  Ins.,  §§  669,  677 ;  Kent  Com.,  5th 
ed.,§288;  Am.  Ins.  Cb.  v.  Ogden,  20  Wend.,  287;  Oopelandyr. 
N.  M  Ins.  Co.,  2  Mete.,  432 ;  JSarbuck  v.  N.  E.  Ins.  Co.,  19  Kdc^ 
198 ;  Heytvard  v.  Ins.  Co.,  1  Sumn.,  218 ;  2  Mete.,  482 ;  4  MasoB, 
441 ;   Warren  v.  U.  &  Ins.  Co.,  2  Johns.  Ca.,  281.) 
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2.  The  Bhip  was  unseaworthy  when  she  left  Callao,  and  the 
damage  complained  of  was  the  direct  consequence  of  sach  unsea- 
worthiness. 

(a.)  She  became  leaky  within  two  days  after  sailing  without 
having  encountered  any  peril  other  than  strong  breezes  and 
cloudy  weather,  and  the  wind  at  no  time  prevented  her  carrying 
all  sail.  The  presumption  is,  therefore,  that  she  was  unseaworthy. 
{Waison  V.  Clerk,  1  Dow.,  844;  Packer  t.  Potts,  8  id.,  28 ;  Doug- 
lass yr.  Scougai,  4:  id.,  269;  1  Amould,  689;  Phil.,  725;  Park., 
842,  469 ;  Talcot  v.  Com.  Ins.  Cb.,  2  J.  R,  124 ;  Paddock  v.  Frank- 
Un  Ins.  Co.,  11  Pick.,  227.) 

(6.)  The  auger-holes  subsequently  discovered  in  her  side 
were  a  sufficient  cause  for  her  leakiness,  and  rendered  her  unsea- 
worthy. 

n.  The  finding  of  the  jury,  that  the  necessary  repairs  would 
have  cost  $18,000,  is  against  evidence. 

1.  If  all  the  repairs  mentioned  in  the  estimate  were  necessary 
to  make  the  ship  navigable,  it  is  conclusive  evidence,  in  view  of 
the  slight  perils  to  which  she  was  exposed,  that  she  was  unsea- 
worthy when  she  left  Callao. 

2.  The  ship  was  actually  repaired  for  less  than  $1,000,  so  as  to 
render  her  navigable  and  seaworthy,  and  in  better  condition  for 
all  purposes  than  she  was  in  before  sailing  from  Callao. 

nL  The  inability  of  the  master  to  procure  funds  for  repairs 
did  not  justify  the  sale  of  the  vessel,  as  found  by  the  jury  in 
answer  to  the  tenth  question. 

1.  Such  inability  arose  from  the  neglect  of  the  owner  to  pro- 
vide the  master  with  the  means  of  raising  funds  to  meet  such 
exigency.  Callao  was  a  port  of  destination  contemplated  by  the 
policy,  and  the  owner  was  bound  to  make  the  necessary  provisions 
for  funds  at  that  port  {Am,  Ins.  Co.  v.  Ogden,  20  Wend.,  287; 
Rudcman  v.  Merdu  Louisville  Ins.  Oo.^  5  Duer,  842.) 

2.  For  anything  that  appears  from  the  evidence,  the  master 
might  have  communicated  with  the  owner  at  home  without  the 
vessel  or  cargo  suffering  iiq'ury  from  detention.  {S.  C.) 

TV.  The  finding  of  the  jury  upon  the  nineteenth  question, 

viz.,  that  no  freight  was  earned,  is  against  evidence.     The  vessel 

was  chartered  to  Barreda  Bros.    By  the  charter-party,  part  of 

the  freight  was  payable  in  advance,  and  was  paid.    After  the 

Bosw.— you  V.  69 
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vessel  returned  to  Callao,  in  a  damaged  condition,  the  adyanoe 
payment  was  voluntarily  repaid  to  the  charterers. 

1.  It  is  well  settled  that,  where  freight  is  paid  in  advance,  in 
pursuance  of  the  contract  of  affreightment,  and  the  vessel  is  lost 
by  a  peril  of  the  sea  before  the  whole  freight  is  earned,  the  pay- 
ment in  advance  cannot  be  recovered  back,  unless  the  contract 
expressly  provides  for  its  repayment  (Abb.  on  Ship.,  Sto.  & 
Perk.  Notes,  528 ;  De  Sllvah  v.  Kendall,  4  M.  &  S.,  87;  Manfidi  v. 
MaiUand,  4  Bam.  &  Aid.,  585 ;  Watson  v.  Duyhink,  8  John.,  885.) 

That  the  payment  here  was  to  be  by  way  of  freight  is  ex- 
pressly provided  in  the  charter-party,  and  is  proved  by  the  fact 
that  the  money  so  paid  was  to  be  free  of  interest  and  commission, 
as  distinguished  from  money  advanced  by  way  of  loan.  The 
charter-party  does  provide  for  other  payments  which  were  to  be 
made  by  way  of  loan,  and  to  bear  interest  and  commission.  {De 
SUvale  V.  Kendall,  {sujyra.) 

The  charter-party  does  not  provide  for  repayment  in  case  of 
loss  of  vessel.  {S.  C,  opinion  of  Batley,  J.) 

2.  If  freight  was  not  earned,  it  was  because  the  vessel  was 
unseaworthy :  the  finding  of  the  jury  can  only  be  supported  on 
that  ground. 

8.  It  was  the  duty  of  the  master  to  have  procured  another 
vessel  at  Callao  to  carry  on  the  cargo,  and  the  burden  of  proving 
that  a  vessel  could  not  be  obtained  is  upon  the  owner.  {SchieffeUn 
V.  N.  Y.  Ins.  Co.,  9  John.,  21.) 

V.  In  any  aspect  of  the  case,  assuming  the  vessel  to  have  been 
seaworthy,  the  plain  tiff*  was  only  entitled  to  a  verdict  for  a  par- 
tial loss  for  such  damage  as  was  proved  to  be  the  immediate 
consequence  of  the  perils  insured  against  The  vessel  might 
have  been  repaired,  so  as  to  enable  her  to  transport  her  carga 
The  plaintiff  was, bound  so  to  repair  her,  or  to  procure  another 
vessel :  having  neglected  to  do  so,  the  defendants  are  not  liable 
for  the  loss  of  any  piart  of  the  freight 

By  the  Court— Woodbuff,  J.  On  the  trial  of  this  action 
various  exceptions  were  taken  by  the  defendants  to  the  rulings 
of  the  Court,  admitting  and  rejecting  evidence,  but  on  the  hear- 
ing before  us  the  defendants'  counsel  disavowed  any  intention  to 
insist  upon  any  of  those  exceptions. 
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And  although  he  placed  upon  his  printed  points  the  suggestion 
that  the  Judge  erred  in  charging  the  jury  that  '^  the  fact  that  the 
vessel  sprung  a  leak  so  soon  after  leaving  the  harbor  of  Callao, 
did  not  raise  a  presumption  that  she  was  unseaworthy  when  she 
left^"  yet  as  no  exception  was  taken  on  the  trial  to  this  part  of 
the  cbaige,  this  point  he  also  passed  over  on  the  argument. 

Indeed,  the  express  finding  that  the  leakage  which  rendered  it 
necessary  for  the  vessel  to  return  to  Callao  was  caused  by  a  peril 
of  the  sea  of  an  extraordinary  character,  and  the  evidence  tend- 
ing to  prove  that  fact^  if  they  do  not  justify  the  charge  in  this 
particular,  probably  render  it  of  no  importance. 

If  it  had  appeared  clearly  that  after  the  vessel  left  Callao  she 
encountered  no  storm  nor  other  extraordinary  peril  which  could 
be  reasonably  deemed  sufficient  to  cause  the  leak,  then  there  would 
have  been  a  pr&sumption  that  the  vessel  was  unseaworthy  when  she 
sailed.  {Van  VaUcenburghv.  TheAstnrMut.  Ins,  C5>.,  1  Bosw.,  62.) 

The  proposition  as  stated  in  the  charge  was  obviously  given  in 
view  of  the  testimony  of  the  Captain,  that  he  encountered  heavy 
seas,  very  hard,  stiff  breezes  for  two  or  three  days,  and  wind 
heavy  enough  to  carry  away  her  main  top-gallant  sails. 

As  no  qualification  of  the  proposition  was  asked  by  the 
defendants'  counsel,  and  no  exception  was  taken  thereto,  we  do 
not  think  it  necessary  to  consider  it  further. 

The  arguments  addressed  to  us  were  that  the  findings  of  the 
jury  are  against  the  law  and  the  evidence,  both  as  to  the  cause 
of  the  loss  and  its  extent 

•  The  vessel  left  Callao  on  the  26th  of  April,  1855,  on  her  voy- 
age around  Cape  Horn,  having  a  cargo  of  guano  on  board.  She 
returned  to  Callao  on  the  9th  of  May  following,  and  (as  alleged 
by  the  plaintiff)  in  a  sinking  condition. 

1.  The  first  great  question  was  whether  she  was  seaworthy 
when  she  sailed  from  Callao.  That  question  was  fairly  sub- 
mitted to  the  jury  upon  the  evidence,  to  which  there  was  no  contra- 
diction in  terms,  and  the  jury  found  that  she  was  seaworthy. 

The  testimony  of  the  Captain  to  the  fact  of  seaworthiness,  and 
to  the  perils  which  he  encountered,  made  out,  we  think,  ^  prima 
facie  case  for  the  plaintiff  both  in  respect  to  the  seaworthiness  of 
the  vessel  at  the  time  of  her  departure,  and  in  respect  to  actual 
injury  by  the  causes  already  above  mentioned. 
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We  do  not  think  that  a  very  strong  or  convincing  case  was 
made  out  in  these  respects,  but  it  was  quite  su£5cient  to  render 
it  proper  to  submit  these  questions  to  the  jury. 

So  in  regard  to  the  other  important  questions ;  what  was  the 
extent  of  the  damage,  and  what  would  it  have  cost  to  repair  the 
vessel  ? 

Under  the  direction  of  the  United  States  Consul,  two  succes- 
sive surveys  were  had  by  shipmasters  and  a  shipwright  These 
surveys  and  the  estimate  made  by  the  shipwright  of  the  cost  of 
repairing  the  vessel  were  not  only  read  in  evidence  by  the  plain- 
tiff without  objection  from  the  defendant,  but  the  Captain  by  his 
testimony  on  the  trial  affirmed  their  correctness. 

If  these  surveys  and  estimate  were  correct  in  fact,  then  the 
finding  of  the  jury  that  the  vessel  was  so  injured  that  the  cost 
of  repairs  after  deducting  "  one-third  new  for  old  "  would  have 
exceeded  half  her  value,  was  also  correct  We  cannot  say 
that  these  proofe  in  connection  with  the  protest  (read  in  like 
manner  on  the  trial)  did  not  prima  faoA  establish  the  facts  ao 
found. 

So  that  upon  the  plaintiff's  case  as  thus  jmina  facie  established, 
if  there  was  no  contradiction  there  could  be  no  reasonable  claim 
that  the  verdict  was  not  warranted  by  the  proofs. 

And  it  is  proper  to  observe  here  that  upon  the  findings  of  the 
jury  on  these  points  it  became  entirely  unnecessary  to  consider 
the  point  raised  on  the  argument,  whether  the  jury  were  war- 
ranted in  finding  the  amount  which  it  would  cost  to  unload  and 
reload  the  cargo,  for  if  the  loss  was  constructively  total  that  find- 
ing is  wholly  immaterial. 

So  also  it  becomes  unnecessary  to  consider  the  question  also 
discussed  in  the  defendants'  points  whether  the  inability  of  the 
master  to  procure  funds  for  repairs  justified  the  sale  of  the  vesseL 
It  being  found  that  the  cost  of  repairs,  after  the  proper  deduction, 
would  have  exceeded  a  moiety  of  her  value,  the  loss  was  con- 
structively total,  and  if  those  findings  can  be  sustained  her  aban- 
donment was  justified,  whether  funds  could  or  could  not  have 
been  procured  with  which  to  make  the  repairs. 

The  question  therefore  recurs,  whether  we  can  say  that  the 
findings  of  the  jury  that  the  vessel  was  seaworthy  when  she 
sailed  from  Callao,  and  that  she  was  injured  by  extraordinaiy 
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perils  to  an  extent  amounting  to  a  constructive  total  loss  are 
against  evidence. 

As  already  said,  these  facts  were  prima  facte  proved,  and 
although  we  cannot  say  that  the  plaintiff's  proo6  are  quite  satis- 
factory to  our  own  minds,  still  the  jury  might  conscientiously 
and  sincerely  credit  the  evidence,  and  we  incline  to  the  opinion 
that  in  the  absence  of  contradiction  they  were  bound  to  give  it 
credit 

The  Courts  therefore,  properly  refused  to  grant  the  motion  for 
a  nonsuit 

We  are,  however,  constrained  to  say  that  not  only  is  very  great 
doubt  of  the  correctness  of  the  verdict  created  by  the  evidence 
given  on  the  part  of  the  defendants,  but  the  preponderance  of  the 
evidence  is  greafly  against  the  verdict 

James  Pederson  was  examined  by  the  defendants.  He  was  in 
no  wise  impeached,  and  his  testimony  seems  to  us,  (by  establish- 
ing facts  which  clearly  outweigh  the  opinion  of  the  plaintiff's 
witnesses,)  to  prove  that  the  ship  had  not  sustained  any  such 
damage  by  the  perils  of  the  sea  as  is  claimed  by  the  plaintiff,  and 
that  no  such  amount  of  repairs  was  necessary  to  make  the  ship 
in  all  respects  seaworthy  and  capable  of  taking  her  cargo  of 
guano  to  the  port  of  destination. 

According  to  his  testimony,  he  was  in  Callao  about  the  Ist  of 
June,  1854,  three  weeks  before  the  ship  was  sold.  His  business 
there  was  the  purchase  of  a  vessel.  He  examined  the  ship  a 
number  of  times  before  the  sale,  with  a  view  to  becoming  the 
purchaser.  Sometimes  he  was  on  boards  alone,  and  sometimes 
he  took  with  him  friends.  His  object  was  to  ascertain  the  con- 
dition of  the  vessel,  and  he  made  the  examination  '^  as  full  as 
could  be  made  by  anybody."  He  found  her  in  such  condition 
that  he  determined  to  buy  her,  and  he  did  purchase  her  at  the 
sale  for  the  sum  of  $8,100. 

After  his  purchase  he  again  examined  her,  assisted  by  two 
ship  carpenters,  (one  of  them  being  the  same  who  had  united  in 
the  previous  survey  above  referred  to,  Mr.  A.  J.  Shute.)  The 
result  of  Pederson's  repeated  examinations,  as  stated  by  him,  are 
in  direct  and  irreconcilable  conflict  with  the  testimony  of  the 
plaintiff's  captain  and  the  surveys  he  caused  to  be  made,  as  to 
ihe  extent  of  the  injuries  to  the  ship  and  the  necessity  of  repairs. 
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He  then  had  the  ship  repaired,  and  had  everything  done  which 
he  considered  necessary  to  make  her  seaworthy,  and  the  whole 
expense  was  only  $958.06 ;  and  it  is  .to  be  observed  that  the 
witness  giving  this  testimony  is  a  ship  master  and  ship  owner, 
who  has  commanded  a  vessel  for  twenty-one  years  and  has  been 
a  mariner  for  thirty-four  years,  and  he  cannot  be  conceived  to 
have  had  any  interest  or  motive  to  testify  untruly  in  this  matter. 
His  conduct  in  actually  making  the  purchase,  and  his  subsequent 
use  of  the  vessel  confirm  his  testimony. 

Having  completed  these  repairs,  he  also  caused  a  survey  to  be 
made,  by  requesting  the  agents  of  Lloyd's  to  have  it  done,  and 
those  agents  appointed  three  English  ship  captains,  then  in  port, 
to  make  the  survey,  which  they  did  on  the  7th  of  July,  and  they 
declared  that  she  made  no  water  while  they  were  on  board, 
(though  she  had  about  400  tons  of  guatio  still  remaining  on 
board-,)  that  she  appeared  a  sound,  well  fastened,  efficient  ship, 
newly  caulked,  well  found  in  boats  and  sails,  and  every  material 
of  all  kinds ;  and  they  add  that  they  think  her  capable  of  taking 
a  cargo  of  guano  to  any  part  of  the  world. 

There  is  nothing  in  the  case  to  justify  a  belief  that  this  sur- 
vey was  not  made  and  certified  with  impartiality  and  truthful- 
ness. 

Pedersoil  then  took  the  command  of  the  vessel,  she  still  having 
a  part  of  her  original  cargo  of  guano  on  board.  He  took  in 
about  250  tons  more,  and  sailed  to  Costa  Bica,  thence  to  Paita  in 
Peru ;  there  filled  up  the  ship  with  cotton  on  the  top  of  the 
guano,  and  sailed  thence  to  San  Bias  in  Mexico,  where  he  landed 
the  cotton  in  perfect  order,  and  on  the  17th  of  December,  1864, 
sailed  thence  for  China  with  the  guano,  reached  Hong  Kong 
March  8d,  1855,  and  thence  to  Whampoa,  where  he  landed  the 
guano,  and  although  at  least  160  tons  of  the  guano  was  the  same 
which  was  on  board  when  the  ship  is  said  by  the  plaintifi^'s  wit- 
ness to  have  leaked  so  that  there  was  ten  feet  of  water  in  her 
pumps,  and  the  same  which  he  testified  was  so  wet  that  it  was 
good  for  nothing  when  he  gave  up  the  other  portion  to  the  char- 
terers, Barreda  &  Brothers;  yetPederson  testifies  that  the  guano 
was  delivered  at  Whampoa  in  good  order,  with  the  exception  of 
25  or  30  tons,  which  was  partially  damnged.  At  Whampoa  he 
had  the  vessel  put  on  the  dry  dock,  and  made  a  thorough  exami- 
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nation ;  had  her  stripped  of  all  her  copper,  caulked  and  recop- 
pered,  and  afterwards  the  seams  and  the  whole  sides  of  the  vessel, 
from  the  copper  to  the  covering  board,  scraped  white,  and  found 
the  vessel  sound,  with  the  exception  of  one  plank  that  was  a  lit.tle 
injured  by  worms.  She  was  repaired  under  the  inspection  of 
Lloyd's  agents,  and  his  expenses,  including  some  new  sails,  were 
ahout  $4,500.  With  a  cargo  of  500  tons  and  200  China- 
men  he  returned  to  California  and  delivered  his  cargo  in  good 
order.  The  vessel  has  been  in  good  condition  ever  since,  and 
has  been  in  service  ever  since;  and  on  the  voyages  so  testified 
to,  no  unusual  leakage  occurred,  except  perhaps  some  which  was 
caused  by  a  small  auger  hole,  which  will  be  presently  mentioned. 

This  history  is  wholly  inconsistent  with  the  plaintiff  ^s  case, 
incredible  if  that  case  is  proved,  and  seems  to  require  some 
explanation  of  the  error  into  which  the  surveyors,  appointed  by 
the  United  States  Consul  before  the  sale,  must  have  fallen  if  the 
testimony  of  Captain  Pederson  is  believed. 

That  explanation  is  found  in  the  fact  that  there  were  two 
auger  holes  bored  through  the  sides  of  the  ship,  one  of  a  diame- 
ter of  one  and  one-half  inches,  and  the  other  of  one-half  or 
three-quarters  of  an  inch,  (the  latter  partially  stopped  at  one 
time  with  paint  or  putty,  and  the  former  partially  stopped  with 
a  slack  plug,)  and  having  the  appearance  of  having  been  bored 
from  the  inside  of  the  ship,  and  so  near  the  water  line  that  when 
the  ship  was  loaded  they  were  some  four  feet  under  water. 

The  first  of  these  holes  Captain  Pederson  discovered  before  he 
purchased  the  ship,  and  it  being  repaired,  no  considerable  leak- 
age occurred  afterwards,  except  from  the  small  hole,  which  he 
found  on  his  voyage  to  China  or  after  he  arrived. 

The  existence  of  these  holes,  together  with  another  which  had 
been  bored  near  one  of  them,  but  not  through  the  side,  was  very 
strong  evidence  that  at  some  time  they  were  voluntarily  made 
in  order  to  admit  water,  and  probably  with  a  view  to  sink  the 
ship. 

No  evidence  was  given  showing  when  these  holes  were  made. 
K  they  were  fraudulently  made  aft;er  the  ship  sailed  from  Callao 
for  the  United  States,  that  might  not  have  defeated  the  Policy 
which  covered  barratry  of  the  master  and  mariners ;  and  if  made 
before,  it  may  not  have  established  such  negligence  in  not  dis- 
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covering  and  repairing  the  injury  as  would  defeat  the  Policy. 
But  the  testimony  does  tend  very  strongly  to  show  that  the  leak- 
age on  that  voyage  did  not  arise  from  the  causes  assigned,  and 
that  the  repairs  necessary  to  make  the  ship  seaworthy  were  not 
at  all  such  as  were  estimated  before  the  sale. 

The  existence  of  these  holes  seems  to  us,  in  connection  with 
Pederson's  uncontradicted  and  unimpeached  testimony,  to  explain 
and  in  a  great  degree  remove  from  the  surveys  made  by  the  sur- 
veyors appointed  at  the  instance  of  the  captain,  the  force  and 
effect  which  might  otherwise  be  claimed  for  them.  Those  sur- 
veyors finding  that  the  water  had  actually  entered  the  ship,  and 
not  discovering  these  holes,  could  not  easily  avoid  the  conclusion 
that  the  leakage  was  caused  by  the  straining  of  the  vessel  and 
opening  of  her  seams,  which  of  course  they  imputed  to  the 
action  of  the  wind  and  waves.  It  is  not,  therefore,  any  imputa- 
tion upon  their  integrity  to  say  that  they  were  mistaken.  And 
the  like  suggestions  may  explain  the  testimony  of  the  captain,  in 
the  absence  of  evidence  that  he  acted  fraudulently. 

The  facts  stand  prominently  before  us  that  the  ship  was 
repaired  for  comparatively  a  small  sum ;  that  she  was  pronounced 
seaworthy  for  the  carriage  of  guano  to  any  part  of  the  world ; 
that  she  made  three  voyages  with  nearly  as  much  guano  on 
board  as  she  had  when  she  put  back  to  Callao ;  and  she  is  still 
in  good  condition,  and  all  repairs  since  those  voyages,  added  to 
those  made  at  Callao,  have  cost  far  less  than  the  amount  required 
to  justify  her  abandonment.  True,  she  has  not  been  around 
Cape  Horn ;  but  it  is  also  true  that,  at  the  time  she  put  back  to 
Callao,  she  had  only  been  a  few  days  on  her  voyage  in  that 
direction,  and  the  evidence  of  violence  from  wind  or  waves  is 
very  slight 

We  think  that  we  ought  not  to  be,  and  consistently  with  just 
regard  to  the  rights  of  the  parties  cannot  be,  satisfied  with  the 
verdict  in  this  respect. 

2.  In  relation  to  the  freight,  however,  the  verdict  is  even  less 
satisfactory,  for  notwithstanding  it  be  found  that  there  was  a 
constructive  total  loss  of  the  ship,  it  was  the  duty  of  the  master 
to  earn  freight  if  he  could  by  forwarding  the  cargo  by  another 
vessel.  {ATnerican  Ins.  Co,  v.  Center,  4  Wend.,  45 ;  Schteffdin  v. 
New  York  Ins.  Co.,  9  J.  R,  21.) 
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His  service  had  been  in  part  performed :  the  vessel  had  been 
from  San  Francisco  to  the  Islands,  and  had  taken  her  cargo  of 
guano  on  board  at  the  expense  of  the  ship  owner,  and  returned 
to  Callao  for  her  final  clearance.  This  service  cannot  be  regarded 
as  entirely  without  value  if  a  vessel  could  there  be  found  to  take 
the  cargo  forward.  There  the  Captain  voluntarily  gave  up  what 
he  deemed  the  dry  part  of  the  cargo  to  the  charterers,  (Barreda 
&  Brother,)  and  they  sent  it  on  by  the  Parana. 

These  facts  are  uncontradicted ;  'they  are  proved  by  the  plain- 
tiflF's  witness,  the  Captain  himself;  and  yet  the  jury  have  found 
that,  "  from  any  evidence  submitted  to  them,  the  Master  could 
not  have  sent  that  part  of  the  cargo  to  the  United  States  by  any 
vessel,  the  use  of  which  he  could  have  procured  at  Callao." 

And  in  consequence  of  that  finding  they  have  omitted  to 
answer  the  questions,  what  would  have  been  the  expense  of 
transhipment,  and  whether  any  freight  would  have  been  earned 
thereby,  and  whether  the  extra  expense  would  have  exceeded 
the  moiety  of  the  freight  ? 

We  do  not  find  in  the  case  any  evidence  showing  what  the 
expense  would  have  been,  nor  what  it  would  have  cost  if  the 
Captain  had  forwarded  the  guano  himself. 

But  the  finding  that  no  vessel  could  be  procured  is  in  palpa- 
ble conflict  with  the  fact  that  a  vessel  was  procured,  and  the 
Captain  voluntanly  gave  up  the  guano  to  the  freighters,  and  they 
sent  it  on. 

What  has  already  been  detailed  respecting  the  subsequent  his- 
tory of  the  residue  of  the  cargo,  and  that  it  was  in  fact  taken  to 
China,  and  there  delivered  in  good  order,  excepting  from  25  to 
80  tons,  bears  also  on  this  same  question  of  duty  on  the  part  of 
the  Captain  to  procure  another  vessel  and  send  that  also. 

To  this  is  to  be  added  that  the  burden  of  proof  that  no  other 
vessel  could  be  had,  is  held  in  Schieffdin  v.  New  York  Insurance 
Company  to  be  on  the  plaintiff,  and  that  to  entitle  himself  to 
recover  on  the  ground  of  the  loss  of  the  voyage,  he  must  show 
that  another  vessel  could  not  be  obtained.  (3  Kent  Com.,  210, 
213 ;  2  Am.  on  Ins.,  §  347,  pp.  1139-1144 ;  Shipton  v.  Thornton, 
9  Ad.  &  El.,  314.) 

We  cannot,  it  is  true,  say  that,  had  the  cargo  been  forwarded 
by  another  vessel,  the  loss  of  freight  would  not  have  exceeded  a 

i;o.s\v.— Vol.  V.  60 
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moiety  thereof,  or  that  abandoament  within  the  case  of  the  Ame- 
rican Insurance  Company  v.  Ceniery  (above  cited,)  would  not  have 
been  justified.  But  the  verdict  of  the  jury  is  palpably  wrong 
upon  the  main  fact,  that  no  vessel  could  be  procured ;  or  if  its 
somewhat  ambiguous  language  be  taken  to  import  only  that  no 
evidence  had  been  given  that  a  vessel  could  be  procured,  thea 
the  plaintiff  failed  in  establishing  this  main  fact,  and  no  means 
are  supplied  of  determining  whether  the  loss  was  or  was  not 
constructively  total.  It  may  be  very  probable  that  it  would  have 
cost  nearly  as  much  to  send  the  guano  by  another  vessd  as  the 
plaintiff  would  have  received,  but  that  is  not  proved. 

Besides,  when  the  owners  of  the  cargo  accepted  the  undamaged 
portion  of  the  cargo  at  Callao,  the  Master  might  have  required 
the  payment  of  freight  pro  rata  itineris,  if  their  acceptance  was 
voluntary ;  and  if  they  took  it  because  the  Master  declined  to 
take  it  forward,  or  to  send  it  on  by  another  vessel,  then  also  it 
was  the  fault  of  the  Master,  and  does  not  entitle  the  owners  to 
say  that  no  freight  was  earned  as  between  them  and  the  defend- 
ants. (2  Bosw.,  195 ;  2  Duer,  204.)  It  cannot  be  that  nothing 
was  earned  which  would  have  been  properly  assigned  by  way 
of  apportionment  to  the  service  rendered  in  going  to  the  Islands 
and  lading  the  guano,  and  bringing  it  to  Callao.  How  much  was 
so  earned  the  Court  cannot  say,  but  the  finding  of  the  jury  that 
no  freight  was  earned,  if  it  imports  that  this  service  was  of  no 
value  or  formed  no  aliquot  part  of  the  whole  service  which  the 
plaintiff  was  to  perform  for  the  freight  stipulated,  was  not  war- 
ranted by  the  evidence.  As  the  case  stands,  it  seems  to  us  that 
only  a  partial  loss  of  freight  was  proved,  and  that  enough  is  not 
shown  to  determine  its  extent  or  amount. 

The  finding  of  the  jury  that  no  freight  was  earned,  is  also  in 
conflict  with  one  of  the  instructions  given  by  the  Judge  at  the 
trial  upon  admitted  facts. 

The  charter-party,  after  providing  that  the  vessel  should  go 
from  San  Francisco,  in  California,  to  the  Chincha  Islands,  and 
there  load  at  the  ship's  expense— carrying  any  specie  necessary 
to  pay  for  the  guano— any  tools  and  bags  for  dunnage,  free 
of  freight,  and  deliver  water  required  at  guano  ports  free  of 
charge ;  the  crew  to  sew  up  the  mouths  of  the  sacks,  and  the 
owners  of  the  vessel  to  pay  all  port  charges,  and  that  the  vessel 
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should  return,  when  all  this  was  done,  to  Callao  for  final  clear- 
ance for  the  United  States;  and  after,  also,  stipulating  that  the 
fireight  to  be  paid  shall  be  $15  per  ton,  then  proceeds : 

**  The  Master  to  be  supplied  at  Callao  with  a  sam  not  exceeding 
one-third  of  the  freight,  frtt  of  interest  and  commission^  which  is 
to  be  in  part  payment  of  the  freight,  at  the  exchange  of  twelve 
per  cent  premium,  together  with  the  cost  of  insurance  on  such  • 
advance.  And  should  the  charterers  or  their  agents  think  fit  to 
advance  any  further  sum  on  the  credit  of  the  freight  for  repairs, 
stores  and  disbursements,  such  sums,  with  premium,  interest,  com- 
mission and  insurance,  to  be  considered  in  part  payment  of 
freight" 

In  pursuance  of  these  provisions,  the  Master  received  from  the 
charterers  over  $4,000.  Whether  this  was  equal  to  or  exceeded 
Ae  one-third  of  the  freight  above  firstly  mentioned,  we  have  no 
data  by  which  to  determine.  Out  of  the  proceeds  of  the  sale  of 
the  vessel  the  Master  repaid  this  sum,  on  the  claim  of  Barreda  & 
Brother  that,  as  the  voyage  was  broken  up,  they  were  entitled  to 
have  it  repaid  as  freight  not  earned. 

On  the  trial,  the  Judge  charged  that  the  defendants  would  be 
entitled  to  have  deducted  from  the  amount  of  loss  on  freight  "  a 
ratable  proportion  of  the  value  made  by  Barreda  &  Brother  to 
the  Captain,  as  so  much  freight  earned  by  way  of  salvage."  This 
language,  though  not  very  clear,  we  suppose  imports  that  the 
sum  of  $4,000  so  received  was  to  be  regarded  as  freight  earned, 
and  that  the  Captain  had  no  right  to  refund  it,  and  the  charterers 
were  not  entitled  to  have  it  repaid. 

This  ruling  is  in  conformity  with  the  decision  in  De  SilvaU  v. 
Kendall^  (4  M.  k  S.,  87,)  in  which  the  provision  for  part  pay- 
ment of  the  freight  before  the  voyage  was  completed,  was  singu- 
larly like  the  present.  If  there  is  any  difference,  the  present 
case  is  even  stronger ;  for  here,  by  charging  the  plaintiff  with  the 
premium  of  insurance,  the  charterers  have,  in  the  most  decisive 
manner,  indicated  an  intent  to  pay  the  freight  to  that  extent 
absolutely,  place  that  amount  at  the  risk  of  the  voyage,  and  so 
acquire  an  insurable  interest  therein.  And  every  other  reason 
assigned  in  De  Silvale  v.  Kendall  applies  with  equal  force  in  this 
case.  To  the  extent  of  one-third  of  the  freight,  the  charterers  were 
bound  to  regard  it  as  a  payment    They  were  neither  to  charge 
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interest  nor  commissions  thereon.  Whether  an  advance  under 
the  farther  clause  beyond  one-third  would  stand  on  a  different 
footing,  it  is  not  necessary  to  say.  That  is  called  an  advance  on 
the  credit  of  the  freight,  and  is  to  be  allowed,  both  interest  and 
commissions — ^in  that  respect  having  more  the  appearance  of  a 
loan  to  the  owners. 

It  is  not,  in  strictness,  a  payment  in  advance  of  the  whole 
service  to  be  rendered,  in  which  nothing  has  been  done  by  the 
ship-owner  that  entitles  him  to  be  regarded  as  meritorious. 
Although  freight  is  not  regularly  payable  till  the  cargo  is 
delivered,  no  rule  of  law  forbids  that  the  parties  should  stipulate 
to  pay  at  successive  stages  of  the  voyage  as  the  service  is  in  part 
performed,  and  so  each  become  sharer  in  the  subsequent  risk 
of  the  final  completion  of  the  voyage. 

Indeed,  under  special  terms  used  in  the  contract,  a  payment  in 
advance  has  been  held  to  be  in  consideration  that  the  goods  were 
received  on  board,  and  so  not  to  be  recoverable  back,  though  the 
vovage  was  broken  up. 

Here,  for  aught  that  we  can  say,  the  service  performed  by  the 
plaintiff,  down  to  the  time  the  ship  left  Callao,  was  justly  equal 
to  the  sum  advanced.  The  payment  then  made  was,  according 
to  the  contract,  to  be  payment,  and  not  a  loan ;  and  the  contract 
fiiirly  imports  that,  to  that  extent,  the  risk  of  loss  of  freight  was 
assumed  by  the  charterers  from  that  time.  (See,  on  this  subject, 
Andrew  v.  Moorhouse^  5  Taunt,  435 ;  Saunders  v.  Drew^  3  Bam. 
k  Ad,  445 ;  Winier  v.  HcMimand,  2  id.,  649 ;  Manfieli  v.  Mait- 
land,  4  Bam  &  Aid.,  582;  Watson  v.  Duykinck,  8  J.  R,  335; 
Phdps  V.  WiUiarnson^  5  Sandf.,  578 ;  Ogden  v.  The  Gen.  MuL  Ins. 
Co.,  2  Duer,  204.) 

It  is  true  that  the  jury  have  not  attempted  to  find  the  amount 
to  be  recovered ;  but  they  have  disregarded  the  instructions  of 
the  Court,  and,  in  answer  to  a  question  which  assumes  that  the 
advance  by  the  charterers  must  be  taken  as  payment  on  account 
of  freight,  have,  nevertheless,  found  that  no  freight  was  earned. 

The  amount  to  be  recovered,  the  Judge  reserved  for  adjust* 
ment;  but,  without  disregarding  this  finding,  no  allowance  could 
be  made  for  the  freight  so  received. 

Indeed,  the  whole  verdict  proceeds  upon  the  idea  of  a  total  loes 
of  both  vessel  and  freight :  and  the  necessary  details  to  render 
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an  adjastment  of  the  amount  due  on  the  policy  on  freight  treated 
as  a  partial  loss  are  not  ascertained.  And  without  some  proof 
of  the  cost  of  forwarding  the  cargo  by  another  vessel,  they  can- 
not be  ascertained. 

We  think  a  new  trial  is  necessary  to  the  proper  determination 
of  the  rights  of  the  parties. 

New  trial  ordered,  costs  to  abide  the  event 


McCuLLOUGH,  Plaintiff  and  Appellant,  v,  Colby  et  al,  Defend- 
ants and  Bespondents. 

1.  It  13  essential  to  the  right  of  plaintifi^  in  a  judgment  to  maintain  an  action 
to  set  aside  a  deed  of  real  estate  made  by  the  defendant  in  such  judgment, 
as  having  been  made  with  intent  to  defraud  creditors,  that  an  execution 
should  have  been  issued  on  such  judgment  to  the  Sheriff  before  suit 
brought 

2.  Unless  the  complaint  avers  the  fact  of  issuing  such  execution,  it  will  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

3.  Although  such  an  execution  be  issued  after  suit  brought,  that  fact  cannot 
be  made  a  part  of  the  plaintiff's  case,  either  by  amendment  of  his  complaint 
or  by  supplemental  complaint. 

(Before  Hoffmak,  Slosson  and  WoonRuir,  J.  J.) 

Heard,  November  9 ;  decided,  December  10,  1859. 

This  is  an  appeal  by  Charles  H.  McCullough,  the  plaintiff,  from 
a  judgment  dismissing  his  complaint.  The  action  was  tried  before 
Mr.  Justice  Hoffman,  without  a  jury,  on  the  21st  of  June,  1859. 

The  action  was  brought  against  John  L.  Colby  and  Mary  Ann 
Colby,  to  set  aside  a  conveyance  flrom  the  former  to  the  latter,  as 
firaudulent  and  void  as  against  the  plaintiffs,  who  were  judgment 
creditors  of  John  L.  Colby.  Other  persons,  holding  mortgages 
on  the  property,  so  conveyed,  were  made  parties,  but  no  personal 
daim  was  made  against  them,  and  no  question  arises  in  respect 
to  them. 

The  Judge's  conclusions  of  &ct  and  of  law  are  as  follows : 

"  1.  That  the  action  was  brought  to  set  aside  a  conveyance  of 
real  estate  made  by  the  defendant,  John  L.  Colby,  to  the  defend- 
ant,  Mary  Ann  Colby. 
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''2.  The  plaintiff  recovered  judgment  against  the  said  John 
L.  Colby,  on  the  27th  day  of  March,  1867. 

'^  8.  The  defendant,  John  L.  Colby,  was  served  with  a  sammons 
in  this  action  on  the  4th  of  April,  1867.  The  defendant,  Mary 
Ann  Colby,  was  served  with  a  summons  out  of  the  State  on  the 
6th  of  May,  1867,  and  on  the  23d  of  May  she  voluntarily 
appeared  and  answered.  An  order  had  been  made  on  the  Sdi 
of  April,  1867,  for  commencing  the  suit  by  publication  as  against 
her;  but  no  publication  was  made  under  the  same. 

^'4.  An  execution  upon  the  judgment  in  favor  of  the  plaintiff 
was  issued  on  the  11th  of  April,  1867. 

"The  complaint,  as  served,  not  stating  the  issuing  of  an 
execution  on  the  judgment,  and  such  fact  not  being  admissible 
to  be  put  upon  die  record  in  the  case,  I  find,  as  a  conclusion 
of  law,  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  order  judgment  dismissing  the 
same." 

The  plaintiff  excepted  to  the  decision,  and  from  the  judgment 
entered  thereon  the  present  appeal  is  taken. 

F.  H,  Upton,  for  plaintiff,  (appellant) 

J.  This  action  is  not,  in  any  sense,  a  creditor's  bill ;  it  ia  an 
action  by  a  judgment  creditor  for  the  removal  of  a  fraudulent 
obstruction  to  the  satisfaction  of  his  judgment,  out  of  specific 
real  estate  of  the  debtor;  and'in  such  an  action  it  is  not  neces- 
sary to  aver  the  issuing  of  an  execution  upon  the  judginent| 
because  the  issuing  of  an  execution  is  not  an  essential  preliminary 
to  its  commencement 

The  case  in  6th  Sandford  stands  alone,  in  apparent  conflict  with 
this  position.  In  a  review  of  that  decision  it  will  be  found  that 
all  the  authorities,  precedent  and  subsequent,  concur  in  establish- 
ing the  following  general  principles: 

1.  When  a  judgment  creditor  files  his  bill  to  set  aside  a  fraud- 
ulent transfer  of  personalty,  he  must  aver  the  issuing  of  an  exe- 
cution upon  his  judgment,  because  he  can  obtain  a  lien  upon  the 
personalty  of  his  debtor  only  by  virtue  of  his  execution  in  the 
sheriff's  hands. 

2.  When  a  judgment  creditor  files  his  bill  to  reach  the  choses 
in  action  of  his  debtor,  or  property  not  susceptible  of  being  levied 
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upon,  he  mast  aver  the  issue  and  return  of  an  execution  unsatis- 
fied, because  upon  such  property  he  can  only  acquire  a  lien  by 
filing  his'  bill  after  the  issue  and  return  of  an  execution;  and 

8.  When  a  judgment  creditor  seeks  only  to  set  aside  a  fraudu- 
lent conveyance  of  real  estate,  he  need  not  aver  the  issuing  of  an 
execution,  because  his  lien  is  perfect  by  the  docketing  of  his 
judgment,  and  the  action  is  brought  to  remove  a  fraudulent  ob- 
struction to  its  enforcement. 

IL  The  case  in  5th  Sandfoni  was  that  of  a  bill  filed  not  only  to 
set  aside  fraudulent  conveyances  of  real  estate,  but  also  of  personal 
property,  and  to  reach  choses  in  action.  It  was,  and  by  the 
Court  was  declared  to  be,  analogous  to  the  judgment  creditor's 
bill,  strictly  so  called.  It  follows  that  the  only  portion  of  that 
decision  which  can  be  regarded  in  any  sense  as  authoritative,  is 
that  which  is  applicable  to  the  case  then  before  the  Court,  namely, 
to  a  bill  "analogous  to  a  judgment  creditor's  bill,  strictly  so 
called."  The  complaint  in  this  case  has  no  analogy  to  a  judg- 
ment creditor's,  and  thei-efore  the  decision  in  the  case  in  5th  Sand- 
ford  (as  distinguished  from  the  dicta  contained  it)  cannot  be  applied 
to  this  cjaae. 

III.  The  case  in  the  5th  Sandford,  (apart  from  its  decisions 
applicable  to  a  judgment  creditor's  bill,)  is  in  conflict  with  all  the 
previous  decisions  upon  the  subject  in  our  own  Courts.  {Hen- 
dricks V.  Rcbiiison^  2  Johns.  Ch.,  284 ;  Baydrd  v.  Hoffman^  4  id., 
450 ;  Brinckerhoff  v.  Brown^  4  id.,  671 ;  Spader  v.  Hodden,  5  id., 
280 ;  McElwain  v.  Willis,  9  Wend.,  548 ;  Beck  v.  BirdeU,  1  Paige, 
808;  Clarkson  v.  De  Peyster,  8  id.,  820;  Dix  v.  Briggs,  9  id., 
596;   Coe  v.WhiAeck,  11  id.,  42.) 

IV.  The  opinion  of  the  Court,  in  oth  Sandford,  as  applicable 
to  any  other  than  a  judgment  creditor's  bill,  is  not  sustained  by 
the  authorities  cited  in  its  support. 

The  authorities  cited  by  Mr.  Justice  Campbell,  in  giving  the 
opinion  of  the  Court,  are  the  English  authorities  exclusively. 
They  are  cited  by  Chancellor  Kent  as  sustaining  the  decisions  in 
Johnson,  and  by  Chancellor  Walworth  and  Chief  Justice  Nel- 
sox,  and  others,  in  the  subsequent  decisions. 

][  will  be  seen  that  Chancellor  Kent,  as  well  as  the  other 
eriii  !  nt  Judges,  in  their  seveni I  decisions,  state  the  reasons  for 
til        iiiciples  estiibli^hcd  (as  set  forth  under  the  1st  i)oint)  vith 
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much  elaborate  discussion  and  reasoning,  as  well  aa  citation  of 
the  English  authorities ;  but  Mr.  Justice  Campbell  says,  in  alia* 
sion  to  these  cases,  '^  they  are  mere  dicta^  and  no  reasons  are  given 
in  any  of  these  cases  in  our  Courts  for  the  doctrines  which  thej 
declare." 

Mr.  Justice  Campbell  was  led  into  a  total  misapprehension  of 
the  doctrine  announced  by  the  English  authorities,  by  reason  of 
his  erroneous  supposition  of  the  existence  of  analogies  where  no 
^analogy  exists. 

The  doctrine  is  simply  this,  that  the  Chancery  jurisdiction,  in 
aid  of  a  creditor  seeking  to  reach  the  property  of  his  debtor  to 
satisfy  his  judgment,  depends  altogether  upon  the  creditors  hay- 
ing proceeded  to  the  extent  requisite  to  acquire  a  lien  upon  the 
property  designated,  by  taking  the  last  step  available  to  that  end, 
at  law.  Now,  each  English  case,  without  exception,  referred  to 
by  Chancellor  Kent,  and  with  one  exception,  by  Judge  Camp- 
bell, was  where  the  property  sought  was  either  personal  or 
equitable  interests;  and  inasmuch  as  a  lien  by  a  judgment  credi- 
tor could  only  be  acquired  upon  this  character  of  property  in 
the  one  case  by  the  issuing  of  an  execution  upon  the  judgment 
and  placing  it  in  the  SheriflF's  hands,  and  in  the  other  by  the 
issuing  and  returning  an  execution  unsatisfied,  and  the  filing  of 
a  bill ;  it  follows,  that  in  such  cases,  unless  this  is  averred  to  be 
done,  there  is  no  jurisdiction  in  Chancery.  As  a  necessary  con- 
sequence of  this  doctrine,  (as  to  property  other  than  real,)  in  a 
case  where  the  property  sought  to  be  reached  is  real  estate  only, 
inasmuch  as  the  lien  of  the  j  udgment  creditor  upon  this,  under  our 
statute,  becomes  absolute  by  the  mere  docketing  of  the  judgment, 
and  is  not  made  more  absolute,  more  perfect,  or  more  specific,  by 
the  issuing  of  an  execution,  it  was  considered,  by  Chancellor  Kent, 
as  an  irresistible  logical  deduction,  that  in  such  a  case,  in  which 
the  judgment  creditor  seeks  the  aid  of  a  Court  of  Chancery  solely 
to  reach  the  real  property  of  his  debtor,  the  jurisdiction  attaches 
upon  the  docketing  of  the  judgment,  because  that  act  is  the  last 
available  step  which  the  creditor  can  take  at  law  for  the  perfect- 
ing his  lien  and  completing  his  title. 

Mr.  Justice  Campbell,  in  addition  to  the  English  authorities 
cited  by  Chancellor  Kent,  cites  and  relies  upon  one  recent  deci- 
sion in  England.    It  will  be  seen,  under  the  next  point,  how 
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entirely  he  has  misapprehended  the  authority  of  that  case,  and 
how  completely  it  sustains  the  dicta  of  Chancellor  Kent. 

V.  The  opinion  in  the  case  in  6th  Sandford,  so  far  as  it  is  appli* 
cable  to  other  than  creditor's  bills,  strictly  so  called,  is  based  upon 
clearly  erroneous  assumptions  of  facts  and  analogies 

Ist  Mr.  Justice  Campbell  says:  "The  statutes  of  this  State 
make  judgments,  when  docketed,  liens  on  the  real  estate  of  the 
debtor;  bxd  theee  liens  are  general,  not  specificy  On  the  contrary, 
they  are  both  general  and  specific.  No  lawyer  will  pretend  that 
tibte  lien  of  a  judgment  creditor  upon  his  debtor's  real  estate  can 
be  made  more  specific,  more  absolute  or  more  perfect  by  the  iasu- 
ing  of  an  execution  upon  the  judgment 

2d.  Mr.  Justice  Campbell  says:  "In  England,  by  force  of 
ancient  statutes,  as  under  our  laws,  the  judgment  becomes,  from 
the  time  of  its  docket,  a  lien  upon  the  freehold  estate  of  the 
debtor,"  This  is  not  so.  On  the  contrary,  in  England,  as  in 
some  of  our  own  States,  Kentucky,  Mississippi  and  North  Caro- 
lina, judgments  do  not  become  liens  upon  their  being  docketed^ 
but  only  upon  the  delivery  into  the  hands  of  the  Sheriff  of  an 
execution  or  elegit    And  this  leads  to  the 

8d.  Erroneous  assumption  in  the  case  in  6th  Sandford.  Mr. 
Justice  Campbell  says  that ''  the  el^t  in  England  is  analogous 
to  our  writ  of  JL  fa^  This  is  not  so.  On  the  contrary,  the 
issuing  of  the  elegit  on  the  judgment,  in  England,  is  essential  to 
the  acquisition  of  a  lien  upon  the  real  estate  of  the  debtor.  The 
fi,  foL  under  our  law  performs  no  suc&  office.  The  lien  is  per- 
fect, specific  and  absolute  when  the  judgment  is  docketed,  and 
before  the  fi.  fa.  is  issued. 

4tlu  These  several  erroneous  assumptions  are  at  the  basis  of  the 
misinterpretation,  by  Mr.  Justice  Campbell,  of  the  authority  of 
the  case  of  ^^Neate  v.  The  Duke  of  Marlhorough^^^  which  is  relied 
upon  as  the  support  of  the  decision  in  5th  Sandford.  For  if  it  bo 
not  true  that  "  the  elegit  in  England  is  analogous  to  our  writ  of 
jt  /a.,"  and  if  it  be  not  true  that  "  in  England,  by  force  of 
ancient  statutes,  as  under  our  laws,  the  judgment  becomes  a  lien 
upon  the  freehold  estate  of  the  debtor  fVom  the  time  of  its  docket," 
and  if  it  be  true  that  in  England  the  issiting<>f  the  elegit  upon  the 
jadgment  is  essential  to  the  acquisition  of  the  lien,  then  it  fol- 
lows that  Lord  Cottenham  in  giving  the  qpinicmof  the  Court 
Bosw.— Vol.  V.  61 
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in  NecUe  y.  The  Duke  of  Marlborough^  that  a  judgment  creditor 
cannot  come  into  Chancery  for  aid,  to  reach  the  realty  of  his 
debtor,  without  first  suing  out  his  elegit,  in  truth  announces  the 
very  doctrine  promulgated  by  Chancellor  Kent,  and  by  all  the 
early  decisions  in  our  own  Courts.  It  is  only  necessary  to  read 
the  opinion  of  Lord  Cottenham,  in  the  case  cited,  a  little  further 
than  the  language  of  it,  as  quoted  by  Mr.  Justice  Campbell,  to 
demonstrate  the  erroneous  assumptions  of  the  case  in  5th  Sand- 
ford,  and  to  show  how  completely  the  authority  of  the  English 
cases  is  perverted  by  reason  of  these  errors. 

YI.  The  opinion  in  the  case  in  5th  Sandford,  so  far  as  it  is  appli- 
cable to  cases  other  than  those  analogous  to  judgment  creditor's 
bills,  strictly  so  called,  is  not  only  unsupported  by  the  English 
decisions,  cited  to  sustain  it,  and  in  conflict  with  all  the  previous 
decisions  in  our  own  Courts,  but  it  is  repudiated  by  every  sub- 
sequent decision  in  our  own  Courts  of  concurrent  jurisdiction 
and  authority,  in  which  the  question  has  arisen.  {Cooper  y.  C las- 
son,  1  Code  Rep.,  N.  S.,  847;  ParshaU  v.  TiUoxi,  18  How.  P.  R, 
7 ;  Oreenioood  v.  Brodhead,  8  Barb.,  598.) 

In  the  case  last  cited,  the  principle,  as  evolved  from  all 
the  authorities,  is  briefly  and  very  clearly  stated,  and  acquires 
an  importance,  because,  as  stated,  it  is  subsequently  cited 
with  approval  by  our  Court  of  Appeals.  The  principle  is  thus 
stated: 

"  I  think  the  true  rule  is  this :  To  authorisse  any  person  to 
demand  the  aid  of  this  Court  in  directing  the  appropriation  of 
partnership  property,  he  must  have  a  lien,  either  legal  or  equitable^ 
upon  it,  or  must  be  in  a  situation  to  assert  such  Ken.  A  creditor 
must  obtain  such  a  lien  on  the  property  before  he  can  control  it 
If  it  be  real  estate,  he  obtains  this  lien  by  judgment,  docketed. 
If  personal  property  liable  to  execution,  by  the  issue  of  an  exe- 
cution and  levy;  and  if  choses  in  action,  by  the  return  of  the 
execution  unsatisfied,  and  the  filing  his  complaint" 

VII.  The  opinion  in  the  case  in  5th  Sandford,  so  far  as  it  is  appli- 
cable to  the  case  of  a  judgment  creditor  seeking  merely  to  set 
aside  a  fraudulent  conveyance  of  real  estate,  which  operates  as 
an  obstruction  to  the  satisfaction  of  his  judgment,  by  the  enforce- 
ment of  its  Hen,  is  repudiated  by  the  clearest  expression  of 
opinion,  if  not  by  the  authoritative  decisions  of  the  Court  of 
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Appeala  {The  Chautauque  Bank  v.  White,  2  SelcL,  286 ;  Crip- 
pen  V.  Hudson,  8  Kern.,  161.) 

VllL  The  provisions  of  sections  127,  135,  (5th  subd.  of  the 
last  clause,)  136  and  139  of  the  Code,  applied  to  the  facts  of  the 
case,  show  that  the  execution  had  in  truth  been  issued  upon  the 
plaintiff's  judgment,  (April  11th,  1857,)  nearly  a  month  before 
this  action  was,  in  judgment  of  law,,  commenced — which  was 
certainly  not  before  service  upon  the  fraudulent  grantee  out  of 
the  State,  namely,  May  6th,  1857. 

She  is  the  only  party  against  whom  any  relief  is  sought 

Without  service  upon  her,  no  proceeding  could  be  taken  in 
the  action  by  the  plaintiiF  of  any  kind  whatever. 

The  lis  pendens,  although  filed  at  the  time  of  service  on  the 
other  defendants,  had  no  operation  at  all  until  May  6th,  1857, 
when  the  holder  of  the  fraudulent  title  was  served. 

A  purchaser  for  value,  between  the  time  of  service  on  the 
other  defendants  and  on  tlie  fraudulent  grantee,  would,  unques- 
tionably, have  been  protected,  notwithstanding  the  lis  pendens, 

IX.  K  an  execution  had  in  fact  been  issued  before  the  action 
was  commenced,  and  if  the  issuing  of  an  execution  is  a  fact 
necessary  to  constitute  the  cause  of  an  action  like  this,  then  the 
equities,  as  disclosed  by  the  case,  clearly  require  that  the  plaintiff 
have  leave  to  supply  the  averment  by  amendment 

1.  The  objection  is  purely  technical  and  formal. 

2.  It  might  have  been  raised,  at  the  commencement  of  the 
action,  by  demurrer. 

8.  If  sustained,  it  operates  to  defeat  another  action.    . 

4.  If  sustained,  and  the  plaintiff  is  com(>elled  to  bring  another 
action,  his  rights  are  lost;  the  property  is  sold,  and  the  principal 
defendant  is  beyond  the  reach  of  process. 

J.  M.  Robertson,  for  defendants,  (respondents.) 

L  This  action  cannot  be  maintained  against  the  defendants, 
John  L-  Colby  or  Mary  Ann  Colby,  because  no  execution  had 
been  issued  on  the  judgment,  which  is  the  foundation  of  this 
action,  at  the  time  it  was  commenced.  {N.  A.  Fire  Ins.  Co,  v. 
Graham,  5  Sand.  R,  198.) 

The  case  in  5  Sandford,  above  referred  to,  so  far  as  it  concerns 
this  point,  is  entirely  analogous  to  tlie  present     There  the  com- 
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plainants  had  obtaiaed  a  decree  for  a  deficiency  on  a  sale  of 
mortgaged  premises,  and  the  bill  charged  that  at  the  time  of 
'contracting  the  original  obligation,  and  for  a  long  time  subse- 
quently, the  defendants  were  the  owners  of  certain  real  estate 
described  in  the  bill,  and  that  the  same  was  conveyed  away, 
fraudulently,  prior  to  the  docketing  of  the  decree;  the  prayer  of 
the  bill  is  (among  other  things)  that  the  conveyance  made  by 
them  be  set  aside ;  that,  hindrances  and  incumbrances  being 
removed,  the  complainants  may  issue  execution.  In  the  present 
case,  the  plaintiff  had  obtained  a  judgment  against  J.  L.  Colby, 
and  the  complaint  charged  that  he  had,  fraudulently,  prior  to  the 
docketing  of  his  judgment,  conveyed  the  real  estate  described 
in  the  complaint  to  Mary  Ann  Colby,  and  prays  that  said  con- 
veyance be  declared  void  and  canceled  of  record. 

The  object  of  the  action  in  both  cases  is  to  remove  an  obstruc- 
tion to  the  enforcement  of  the  lien  of  a  judgment. 
■  II.  The  law,  as  announced  in  the  North  American  jFYre  Insii" 
ranee  Cdmpany  v.  Graham,  is  founded  in  principle,  and  is  in 
accordance  with  the  well  established  rule  in  England,  as  well  as 
the  general  understanding  and  practice  of  this  State.  {Neaie  v. 
Duke  of  Marlhorovgh,  8  Myl.  &  Craigh.,  407;  9  Simons,  60;  Mitt 
on  PI.,  114,  Dublin  ed.;  Story's  Eq.  Juris.,  §1216;  Wiggins  ▼. 
Armstrong,  2  J.  Ch.  R.,  144 ;  Bennett  v.  MzLsgrave,  2  Ves.  Sen.,  51 ; 
8  Atk.,  200 ;  Cooper's  Eq.  PI.,  149.) 

It  will  be  seen  by  the  above  cases  that  it  is  well  established  in 
England  that  a  bill  in  equity  cannot  be  filed  to  remove  obstruc- 
tions upon  a  freehold  estate  without  having  first  issued  an  elegit 

There  is  a  perfect  analogy  between  an  execution  in  this  State 
and  an  elegit  in  England.  A  judgment  in  this  State  binds  the 
real  property  from  the  time  it  is  docketed  ;  in  England  it  binds 
the  land  from  the  time  it  is  signed.  (Statute  of  Frauds,  29 ;  Car. 
II,  ch.  8,  and  statute  1  and  5  Vict.,  ch.  110,  §19;  Blackstone'a 
Com.  by  Chitty,  vol.  2,  p.  826.) 

But  a  judgment  in  England  or  in  this  State,  does  not  give  a 
lien  within  the  proper  sense  of  that  term,  for  it  gives  no  posses- 
sion or  right  to  possession  of  the  property  -,  the  judgment  merely 
binds  the  property,  it  is  merely  an  obstruction  to  the  conveyance 
•of  the  property,  and  the  effect  of  the  execution  is  to  give  the 
creditor  a  legal  tide.    The  objecft  of  the  elegit  in  England  is  to 
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put  the  creditor  into  possession  of  the  property,  and  of  the  execu- 
tion in  this  State  to  put  him  in  possession  of  the  property  or  its 
proceeds,  and  thus  perfect  his  lien  or  title ;  and  having  done  all 
he  can  do  to  perfect  his  title,  if  he  finds  an  obstruction  to  his 
execution,  he  is  then  in  a  condition  to  ask  the  aid  of  a  Court  of 
Equity  to  have  it  removed.  But  if  he  never  asserts  the  lien  of 
his  judgment  by  execution,  is  this  Court  to  give  him  the  benefit* 
of  a  lien  to  which  he  has  never  asserted  his  right  ? 

It  is  a  well  established  rule  that  the  aid  of  a  Court  of  Equity 
cannot  be  sought  until  every  remedy  at  law  has  been  exhausted. 
The  law  has  given  a  remedy  by  writ  of  execution,  and  this  writ 
is  the  only  means  provided  by  law  for  the  enforcement  of  a  judg- 
ment; a  judgment  itself  never  satisfies  a  demand;  it  is  merely  a 
final  declaration  of  rights  between  the  parties,  declaring  his  right 
to  enforce  payment  by  execution.  The  plaintiff  in  this  case  has 
not  availed  himself  of  a  remedy  with  which  the  law  has  armed 
him ;  he  has  left  untried  the  only  remedy  which  could  have  given 
him  satisfaction ;  and  he  is  asking  the  aid  of  a  Court  of  Equity, 
without  having  first  exhausted  his  remedy  at  law. 

It  is  against  the  policy  of  the  common  law,  as  well  as  the 
express  statutes  of  this  State,  to  sell  real  property  for  debt,  except 
upon  a  certain  contingency,  namely,  the  want  of  sufficient  per^ 
Bonal  property  to  satisfy  the  demand.  There  must  be  a  complete 
exhaustion  of  all  remedies  against  personal  property;  the  writ 
oommands  that  the  judgment  first  be  satisfied  out  of  the  personal 
property,  and  failing  in  this,  then  be  may  resort  to  real  estate ; 
and  until  it  has  been  ascertained  that  the  debtor  has  no  personal 
piopeity,  you  cannot  touch  a  single  inch  of  the  land.  A  fortiori^. 
you  cannot  move  in  a  Court  of  Equity  to  remove  incunibrances 
on  the  land  until  that  fstct  has  been  ascertained.  But  how  is 
this  Court  to  know  that  this  contingency  has  ever  happened? 
How  is  the  Court  to  know  that  any  remedy  has  been  sought 
against  personal  property,  except  by  the  issuing  of  an  execution, 
which  is  the  only  way  the  law  has  provided — the  highest  and 
best  evidence,  which  is  the  kind  of  evidence  the  law  requires? 
It  is  not  the  party  who  is  to  be  the  judge  of  whether  there  is 
personal  property  or  not;  that  is  the  prerogative  of  the  Sheriff 
alone.  The  law,  for  wise  purposes,  has  taken  it  out  of  the  hands 
of  the  party. 
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But  suppose,  immediately  after  judgment  is  obtained,  a  bill  is 
filed  to  remove  incumbrances,  with  an  averment  that  there  is  no 
personal  property,  and  after  a  protracted  litigation  the  incum- 
brance is  removed;  but  in  the  meantime,  in  the  mutations  of 
fortune,  the  debtor  has  acquired  ample  personal  property  to  satisfy 
the  judgment;  then  when  an  execution  would  be  issued,  the 
Sheriff  would  satisfy  the  judgment  out  of  the  personal  property, 
and  the  protracted  proceedings  to  remove  the  incumbrance  would 
be  nugatory  and  of  no  practical  effect ;  but  if  execution  has  been 
issued  befbre  suit  brought,  and  the  incumbrance  removed,  the 
creditor  may  proceed  against  the  real  estate  without  reference  to 
the  question  whether  or  not,  in  the  meantime,  the  debtor  may 
have  become  possessed  of  sufficient  personal  property  to  satisfy 
the  judgment  His  right  to  proceed  solely  against  the  real  pro- 
perty has  been  J)erfected  by  his  execution. 

In  every  case  found  in  the  reports  of  this  State,  where  a  decree 
has  been  made  setting  aside  a  conveyance  of  real  estate  for  fraud, 
an  execution  had  first  been  issued.  {Hendricks  v.  Hobinstm,  2 
John.  Ch.  R.,  284 ;  Clarksan  v.  De  Peyster,  3  Paige,  820 ;  Bedc  v. 
BurdeU,  1  id.,  805.) 

In  Brinkerhoff  y.  Browrij  (4  John.  Ch.  R,  671,)  the  con^plainant 
filed  his  bill  before  he  had  recovered  judgment ;  and  Chancellor 
Kent  says :  "  The  legal  remedy  by  execution  must  first  be  tried'* 
''This  Court  is  not  to  knowbj  anticipation  that  it  will  be  ineffeCr 
tual."  And  he  adds :  *'  It  is  sufficient  to  observe  that  I  find  the 
rule  to  have  been  long  and  uniformly  established,  that  to  procure 
relief  in  equity  by  a  bill  brought  to  assist  the  execution  of  a 
judgment  at  law,  the  creditor  must  show  that  he  has  proceeded 
at  law  to  the  extent  necessary  to  give  him  a  complete  title." 
The  rule  referred  to  is  that  stated  in  Mitford's  Pleadings,  above 
referred  to. 

The  case  of  the  North  Ameiican  Fire  Insurance  Company  y. 
OraJianiy  is  the  only  case  to  be  met  with  in  the  reports  of  this 
State  where  the  question  has  been  argued  and  adjudicated.  The 
highest  tribunal  known  to  this  Court,  which  has  passed  on  the 
question,  has  solemnly  decided,  after  a  full  argument,  that  the 
actic  n  ( annot  be  maintsiined :  and  it  is  the  duty  of  the  Court  to 
sustain  the  decision  upon  the  principle  of  stare  deasis,  even  if  its 
soundnc^-s  should  be  doubted ;  for  the  correction  of  the  error 
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will  not  compensate  for  the  evil  of  shaking  the  stability  of  the 
decisions  of  this  Court  If  the  decision  were  wrong,  the  plain- 
tiff is  not  without  his  remedy.  The  Court  of  last  resort  is  the 
proper  tribunal  to  correct  the  error  if  it  existed.  {Ourtis  v.  Leavitt^ 
15  N.  Y.  R,  188.) 

By  the  Couet— Hoffman,  J.  It  is  admitted  that  the  only 
question  before  us  on  this  appeal  is,  whether  a  complaint  filed 
by  a  creditor  who  has  obtained  a  judgment  against  his  debtor, 
for  the  purpose  of  setting  aside  a  conveyance  as  fraudulent, 
must  not  allege  an  execution  issued  and  returned,  or  at  least 
that  an  execution  has  issued. 

The  case  of  The  North  American  Oompany  v.  Ordham^  (5  Sandf.,. 
S.  G.  K,  197,)  is  an  authority  which  ought  apparently  to  dis- 
pense with  any  examination  of  the  present  case,  and  to  call  upon 
US  to  rest  the  decision  of  this  appeal  upon  that  alone.  It  has 
been  commented  upon  with  industry  and  ability,  and  its  correct- 
ness disputed  upon  many  grounds,  of  more  or  less  weight.  In 
my  opinion,  it  can  be  supported,  as  the  true  exposition  of  the 
law;  and  we  are  at  liberty  and  may  be  usefully  employed  in 
sustaining  its  authority. 

Before-  the  statute  of  13  Edward  I,  cap.  18,  the  lands  of  a 
debtor  could  not  be  reached  in  any  mode  for  obtaining  satis&c* 
tion  of  the  debt,  except,  1st,  in  a  case  involving  the  King's  preroga- 
tive, and  2d,  against  the  heir  on  a  lien  created  by  his  ancestor, 
such  as  a  statute,  staple,  &c.  This,  Lord  Coke  observes,  seems 
Btrange ;  custom  and  usage  had  so  &r  encroached  on  the  common 
law.  {HarieH's  case,  8  R,  p.  12.) 

Th&  levari  facias  was,  as  far  as  I  can  understand,  used  only  in 
three  cases.  The  first  was  upon  the  process  of  outlawry,  when 
after  the  capias  iLtlagatum  there  could  issue  a  venditioni  exponas 
to  sell  the  goods ;  a  scire  facias  to  collect  the  debts ;  and  a  levari 
Jitcias  to  levy  the  issues  and  profits  of  the  land.  (Watson  on 
Office  and  Duty  of  Sheriflfe,  pp.,  160,  161,  163 ;  Law  Library, 
vol.  7,  p.  115,  &c.) 

The  second  was  upon  a  recognizance  binding  lands  being  for- 
feited (Tenny  de  la  Ley,  479 ;  Fitzherbert  Natara  Brevium^ 
foL  265,  D.) 
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The  rents  and  profits  were  alone  taken.  Possession  was  not 
delivered,  and  the  third  case  was  of  proceedings  against  clerics. 

The  statute  of  13  Edward  I,  cap.  18,  provided  as  follows : 
"When  debt  is  recovered  or  knowledged  in  the  King's  Coart^ 
or  damages  awarded,  it  shall  be  from  henceforth  in  the  election 
of  him  that  sueth  for  such  debt  or  damages  to  have  a  writ  of 
fieri  facias  unto  the  Sheriff  for  to  levy  the  debt  of  the  lands  and 
goods;  or  that  the  Sheriff  shall  deliver  to  him  all  the  chattels  of 
the  debtor  (saving  only  his  oxen  and  beasts  of  his  plough)  and 
the  one-half  of  his  land,  until  the  debt  be  levied  upon  a  reason- 
able price  or  extent  And  if  he  be  put  out  of  that  tenement,  ho 
shall  recover  by  a  writ  of  novel  disseisin^  and  after  by  .a  writ  of 
redisseisin  if  n^  be."  (Statutes  at  large,  vol.  1,  p.  98.) 

The  form  of  the  elegit  was  this :  commanding  the  Sheriff  ^Hhal 
of  all  the  goods  and  chattels  t>f  the  defendant  in  his  bailiwiek 
(except  his  oxen  and  beasts  of  the  plough)  and  also  a  moiety  of 
the  lands  and  tenements  in  the  Sheriff's  bailiwick,  of  which  the 
defendant,  on  the  day  the  judgment  was  obtained  or  at  any  time 
afterwards,  was  seized,  he  should  cause  without  delay  to  be  deli- 
vered to  the  plaintiff,  by  reasonable  price  and  extent^  to  h<Ad  the 
said  goods  and  chattels  as  his  own  proper  goods  and  chattels^ 
and  to  hold  the  moiety  of  the  said  lands  and  tenements,  as  his 
freehold,  Jto  him  and  his  assigns,  according  to  the  form  of  the 
statute,  until  the  debt  and  damages  should  be  thereof  levied.** 
(Brownlow's  Brevia  Judiciala,  p.  77 ;  Watson,  Office,  Ac,  of 
Sheriff,  p.  207;  Law  Library,  vol.  7,  p.  149;  Moyles'  Book  of 
Entries,  87 ;  Curzon's  Law  of  Executions,  160.) 

Some  points  of  moment  were  well  established  under  tbis  sta- 
tute.  First,  all  the  goods  were  delivered  at  a  price  found  by  a 
jury  in  a  manner  which  was  afterwards  prescribed.  The  goods 
were  not  sold  as  upon  afi.  fa.  Second,  the  word  ^* price"  was 
referred  to  the  goods,  and  the  word  "extent"  to  the  lands. 
Each  was  to  be  appraised  through  a  jury.  The  goods  were  deli- 
vered at  such  appraisement,  and  the  moiety  of  the  lands,  at  the 
annual  value  so  found.  Third,  if  the  chattels  taken  were  suffi- 
cient to  satisfy  the  debt,  the  Sheriff  was  not  to  extend  the  land. 
(2  Inst.,  895.)  Fourth,  we  see  that  the  form  of  tbe  writ  imports 
that  the  judgment  had  at  least  this  effect,  that  when  the  dtgil 
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was  sued  out,  the  land  owned  at  the  day  of  obtaining  the  judg- 
ment oould  be  delivered. 

The  statute  of  29  Car.  II,  cap.  8,  §  10,  was  intended  to  enable 
a  judgment  creditor  to  reach  the  land  of  a  cestui  que  trust  It 
was  adopted  in  our  former  statute.  (1  R.  L.  of  1818,  p.  74.)  But 
it  was  that  the  land  could  be  reached  where  a  party  was  seized 
in  trust  for  the  debtor  at  the  time  of  the  execution  sued.  'Kiis 
was  held  to  refer  to  the  seisin  of  the  trustee,  and  therefore  where 
he  had  conveyed  with  assent  of  the  cestui  que  trust  before  execu- 
tion, thoagh  after  judgment,  the  land  could  not  be  taken.  {Hunt 
V.  doles,  Comyn  R.,  226.) 

It  was  a  fixed  principle  of  the  law,  that  a  judgment  operated  by 
relation  as  of  the  first  day  of  the  term  in  which  it  was  obtained. 
"If  judgment  for  debt  or  damages  was  given  in  banco  upon 
a  trial  at  nisi  prius,  the  plaintiff  shall  have  execution  of  the  land 
which  the  defendant  had  at  the  day  of  the  nisiprius,  for  this  and 
the  day  in  banco  are  but  one  day  in  law."   (Dyer's  R.,  149.) 

"  So  he  shall  have  execution  of  the  land  the  day  the  inquest 
is  taken ;  but  he  shall  not  have  execution  of  the  lands  that  the 
party  had  on  the  day  of  the  writ  purchased."  (Year  Book,  29 
Ed.  Ill,  27.)  Again,  "  if  a  man  recover  debt,  he  may  sue  execu- 
tion of  any  land  the  party  had  at  the  time  of  the  judgment^ 
though  he  had  aliened  it  before  execution.  So  of  any  land  that 
he  had  purchased  after  the  judgment,  although  he  had  aliened  it 
before  execution."  (Year  Book,  80  Ed,  III,  24.) 

The  statute  of  29  Car.  II,  cap.  8,  §§13,  14,  16,  (Statutes  at 
large,  vol.  3,  p.  886,)  has  this  remarkable  preamble :  "  And 
whereas  it  hath  been  found  mischievous  that  judgments  in  the 
King's  Courts  at  Westminster  do  many  times  relate  to  the  first 
day  of  the  term  whereof  they  are  entered,  or  to  the  day  of  the 
return  of  the  original,  or  filing  the  bail,  and  bind  the  defendant's 
lands  from  that  time,  although  in  truth  they  were  acknowledged 
or  suffered  and  signed  in  the  vacation  time,  after  the  said  term, 
whereby  many  times  purchasers  find  themselves  aggrieved." 
Then  the  act  directed  the  day  of  signing  to  be  entered  on  the 
margent  of  the  roll,  and  the  paper  book  or  record  signed  by  the 
Judge.  They  were  to  be  judgments  from  thht  time,  and  not  from 
the  first  day  of  the  term  as  to  purchasers.  (See  also  the  Statute 
4,  5,  William  and  Mary,  cap.  20,  3  Statutes  at  large,  526.) 
Bosw.— Vol.  V.  62 
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It  was  held  under  the  statute  of  elegit  that  if  there  were  goods 
and  chattels  to  the  value  of  the  debt^  the  land  should  not  be 
extended.  (45  Ed.  Ill,  22,  b;  2  Inst.,  59,  895.)  We  are  to  notice 
that  under  the  first  clause  of  the  ekgit,  whatever  goods  and  chattels 
could  be  taken  upon  the  old  writ  ot  fen  facias  might  be  taken 
under  the  elegit  (Watson  on  SheriflFs,  207.) 

In  Virginia  the  statute  giving  any  right  to  lands  under  a  jadg- 
ment  is  almost  a  transcript  of  the  statute  of  Westminster,  the 
second.  18  Edw.  I.  {Burton  v.  Smith,  18  Peters  R,  480.)  And 
Chief  Justice  Maeshall,  in  The  United  Statesv.Marrison^  (4  Peters, 
124,)  says :  "  There  is  no  statute  in  Virginia  which,  in  express 
.  terms,  makes  a  judgment  a  lien  upon  the  lands  of  the  debtor. 
As  in  England,  the  lien  is  the  consequence  of  a  right  to  take  out 
an  elegit  During  the  existence  of  this  right^  the  lien  is  univer- 
sally acknowledged." 

In  that  case  the  point  decided  was,  that  the  right  to  take  out 
an  elegit  was  not  suspended  by  suing  out  a  feri  facias^  and,  con- 
sequently, that  the  lien  of  the  judgment  continued  pending  the 
proceedings  on  that  writ  The  decision  proceeded  upon  that  of 
the  Court  of  Appeals  in  Virginia,  which,  no  doubt,  was  the  case 
of  Chleman  v.  Oook.  (6  Randolph's  R.,  618.) 

In  the  last  case,  writs  of  f,  fa,  had  been  issued.  The  Sheriff 
had  made  some  part  of  the  judgment  creditor's  debt  upon  them, 
and  had  not  returned  nvlla  bona  as  to  the  rest  of  the  demand. 
No  other  execution  had  been  taken  out  The  bill  in  Chancery 
to  reach  property  was  sustained. 

In  Burton  v.  Smith,  (18  Peters,  464,)  a  case  arising  in  Virginia^ 
a  judgment  was  obtained  and  an  elegit  issued  upon  it  The  judg- 
ment was  had  in  June,  1827,  the  elegit  issued  in  October,  and  a 
deed,  under  which  the  questions  arose,  was  made  in  August  of 
the  same  year.  The  question  was,  whether  a  reversion  expectant 
on  an  estate  for  life  was  bound,  and  could  be  reached  in  a  Court 
of  Chancery  and  be  sold  under  its  decree.  The  Court  say :  "In 
relation  to  lands  of  which  the  debtor  has  the  actual  seisin,  there 
is  no  doubt  but  that  the  judgment  creates  a  lien."  The  language 
in  The  United  States  v.  Morrison,  {supra,)  is  then  quoted ;  and, 
afker  examining  authorities,  the  Court  proceed :  "  We  are,  there* 
fore,  satisfied  that  the  judgment  of  the  appellees  bound  the  rever- 
sionary interest  in  the  land  in  question."    The  contest  was  betweea 
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the  judgment  creditors  and  a  purchaser  under  the  deed  of 
August 

In  The  Bomk  of  the  United  States  v.  Winston,  (2  Brock.,  262,) 
Chief  Justice  Marshall  says :  *^  The  lien  depends  on  the  right 
to  sue  out  an  degiL^^  In  MassingiU  y.  Dotvns,  (7-  How.  U.  S.  R., 
760-768,)  it  is  observed :  "  The  lien,  if  not  an  eflfect  of  the  judg- 
ment, is  inseparably  connected  with  it  And  this  is  the  case 
whether  the  lien  was  created  by  the  judgment  and  execution  or 
by  statute." 

In  (huUs  V.  Walker,  (2  Leigh's  R.,  268,)  Walker  recovered 
judgments  against  Patrick  Coutts,  son  of  Reuben  Coutts,  on  the 
2d  of  March,  1821,  and  sued  out  executions  thereupon.  Two 
deeds  were  executed  by  Patrick  between  the  first  day  of  the  term 
and  the  day  of  the  actual  rendition  of  the  judgment  These 
deeds  were  alleged  to  be  fraudulent  No  proof  of  this  was 
given ;  but  the  question  arose,  whether  a  certain  equitable  inte- 
rest of  the  judgment  debtor,  which  was  in  him  on  the  first  day 
of  the  term,  could  not  be  reached  by  a  bill  in  Chancery  of  the 
creditor.  It  was  held  that  this  could  be  done.  Two  points 
were  declared :  1st  A  judgment  creditor  obtains  a  lien  in  equity 
on  an  equitable  estate,  as  he  acquires  a  lien  at  law  on  a  legal 
estate ;  2d.  Judgments  related  to  the  first  day  of  the  term  in 
which  they  were  rendered,  except,  in  England,  ns  to  purchasers 
under  29  Car.  II,  ch.  8,  §  14.  That  act  was  not  part  of  the  law 
of  Vii^nia. 

It  deserves  notice  that  the  most  accurate  English  writers  speak 
of  the  judgment  forming  a  lien  upon,  or  binding,  the  lands. 

Thus,  Baron  Gilbert,  (on  Executions,  p.  88,)  says:  "The 
judgment  binds,  not  only  the  lands  and  tenements  of  which  the 
defendant  is  actually  seised,  but  also  the  reversions  on  leases  for 
lives,  as  well  as  for  years." 

So  in  2d  Wm.  Saunders,  68 :  "  Judgments  bind,  not  only  lands 
of  which  the  defendant  is  actually  seised,  but  also  reversions ; 
and,  therefore,  a  moiety  of  a  reversion  may  be  extended." 

Watkins  on  Descents,  (p.  40,)  uses  similar  language:  "It  is 
upon  these  principles  that  the  authorities  lay  down  the  doctrine 
that  a  judgment  binds  a  reversion  after  an  estate  for  life." 

These  expressions  of  elementary  writers  are  referred  to,  by 
Babboub,  J.,  in  the  case  of  Burtm  v.  Smith,  above  cited. 
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Mr.  BiDgham,  (on  Judgments  and  Executions,  Law  Librarj, 
vol.  18,  p.  40,)  says :  ''  As  against  the  defendant  and  his  heirSy 
the  judgment  binds  a  moiety  of  all  the  freehold  lands  and  tene- 
ments which  he,  or  any  person  in  trust  for  him,  were  seised  of  at 
or  after  the  time  to  which  the  judgment  relates." 

So,  Chancellor  Walworth,  after  noticing  that  the  Statute  of 
Westminster  does  not,  in  terms,  create  a  lien  so  as  to  prevent  a 
sale  before  execution,  observes  that  the  uniform  construction 
of  the  statute  has  been  to  give  such  a  lien  upon  all  lands 
which  could  be  reached  by  the  process  of  the  Court,  firom  the 
entry  of  the  judgment.  {Manhattan  Co.  v.  Sva-tson,  6  Paige,  467 
-467.) 

It  deserves  notice,  also,  that  the  judgments  of  the  United 
States  Courts  become  liens  solely  by  force  of  the  process  act  of 
1792  and  1789,  making  the  forms  of  writs  and  executions  the 
same  as  those  used  in  the  Supreme  Courts  of  the  respective 
States.  Where  the  execution  can  take  real  estate  held  at  the 
time  of  the  judgment,  the  lien  prevails.  {Kanig  v.  Bayard^  1  Paine 
&  Duer's  Pr.,  289;  Mcmhattan  Co.  v.  JEvertscnij  supra;  Tayloe 
V.  ITiompsanj  5  Peters'  R,  858.)  The  line  of  reasoning  of  Mr. 
Justice  Thompson  in  Kofiig  v.  Bayard  is  quite  pertinent  to  the 
present  question. 

It  seems  to  me  quite  illogical,  and  inconsistent  with  the  form 
of  the  writ  and  the  admitted  operation  of  the  statute,  to  say  that 
the  degit  created  the  lien  on  lands.  If  it  did,  the  lien  could  not 
have  existed  before  the  writ  issued,  and  the  statute  could  not  have 
warranted  the  taking  of  lands  aliened  after  the  judgment^  and 
before  the  elegit  was  issued. 

On  the  other  side,  the  statute  did  not,  in  express  words,  declare 
the  judgment  a  lien,  as  has  been  done  in  statutes  in  many  of  our 
States — for  example,  in  our  old  act  of  1818.  It  may,  then,  not 
be  logical  and  precise  to  say  that  the  judgment  created  the  lien. 

Yet  the  statute  does,  practically  and  substantively,  amount  to 
this.  The  judgment  shall  operate  to  give  to  the  judgment  credi- 
tor a  power  to  take  lands  held  at  its  date,  whenever  he  shall  take 
out  a  writ  of  ekgit  to  enforce  such  power.  This  is  a  right  to  take 
the  moiety  of  the  land.  What  is  this  but  a  right  to  do  something 
with  the  land? — to  subject  it  to  payment  of  his  demand?  The 
general  use  of  language  authorizes  us  to  Ciill  this  a  lien. 
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These  views  aid  in  the  estimation  of  the  authority  of  Neate  v. 
The  Duhe  of  Marlborough,  (3  Mylne  &  Craig,  407.)  As  a  decision 
it  is  explicit  that  an  degit  must  be  issued,  although  it  need  not 
be  returned.  It  is  shown  that  the  case  of  Manningham  v.  Lord 
Bolinhroke  was  a  case  of  a  demurrer  overruled,  because  it  was  not 
necessary  to  state  the  i^tum  of  the  writ,  although  it  was  so  as  to 
its  having  been  issued. 

The  language  of  Lord  Cottenham  imports  merely  that  the 
judgment  per  se  gives  no  title  to  the  land,  and  therefore  does  not 
authorize  an  application  to  the  Court  of  Equity.  It  is  the  act  of 
Parliament  which  gives  the  legal  title  upon  taking  out  the  writ — 
that  legal  title  or  right  being  to  bring  ejectment.  If  obstructed 
in  this,  the  Court  gives  its  aid.  In  other  words,  it  is  not  because 
there  was  nothing  of  lien,  but  because  the  creditor  had  not  asserted 
such  lien  by  the  usual  process — ^in  truth,  had  not  shown  a  remedy 
at  law  ineffectual. 

The  view,  which  I  consider  as  entirely  satisfiactory  upon  this 
point,  is  this :  I  have  before  shown  that  it  was  an  ancient  *rule, 
that  if  there  were  goods  and  chattels  sufficient  to  pay  the  debt, 
lands  should  not  be  extended.  The  elegit  comprised  in  one  writ 
the  direction  to  make  the  debt  out  of  goods  and  chattels,  and  out 
of  a  moiety  of  the  lands.  The  construction  and  rule  which 
required  that  the  goods  should  be  first  resorted  to,  has  been 
adopted  in  terms  in  all  the  executions  known  in  our  State  since 
the  year  1787. 

Thus,  in  the  law  of  the  19th  of  March  of  that  year,  (1  Greenl., 
407.)  section  7,  the  execution  to  be  issued  against  lands  and  tene- 
ments is  to  command  the  Sheriff  that  of  the  goods  and  chattels 
he  make  the  debt,  &c,  and  if  sufficient  goods  and  chattels  cannot 
be  found,  then  he  cause  the  debt  to  be  made  of  the  lands,  &a 
Section  9  of  the  revised  act  of  1813,  (1  R.  L.,  502,)  is  exactly  to 
the  same  effect  The  provision  of  the  Revised  Statutes  of  1880 
is  substantially  the  same.  (2  R.  S.,  367,  §  24.)  And  the  Code  is, 
that  if  the  execution  is  against  the  property  of  the  judgment 
debtor,  it  shall  require  the  officer  to  satisfy  the  judgment  out  of 
the  personal  property,  and  if  sufficient  personal  property  cannot 
be  found,  out  of  the  real  property  belonging  to  the  debtor  on  the 
day  when  the  judgment  was  docketed. 
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In  all  this  there  is  the  plain  principle  found  that  personal 
property  is  the  primary  fund  for  payment  of  the  judgment  debt^ 
and  an  execution  to  reach  such  property  is  the  r^ular  and 
known  method  of  ascertaining  whether  it  exists  or  not  It  is 
presumed  that  the  Sheriff  does  his  duty  and  will  levy  upon  per- 
sonal property  if  it  can  be  found;  but  to  raise  this  presumption 
the  writ  must^  of  course,  be  in  his  hands. 

This  line  of  reasoning  tends  to  support  the  right  to  file  such  a 
bill  as  the  present,  after  execution  issued,  and  before  its  return, 
upon  allegations  of  the  inability  of  the  Sheriff  to  find  personal 
property,  and  of  the  interposition  of  the  fraudulent  transfer  of 
real  estate;  and  for  this  we  shall  find  considerable  authority  in 
the  cases  hereafter  mentioned. 

It  is  insisted  by  the  defendants'  counsel  that  no  case  can  be 
found  distinctly  holding  that  a  fraudulent  transfer  of  real  estate 
may  be  set  aside  without  an  execution  issued. 

The  following  arc  the  leading  authorities  in  our  Ck>urt8  con- 
nected with  a  fraudulent  conveyance  of  real  estate: 

In  Brinckerkoff  v.  Broum,  (4  Johns.  Ch.  R,  671,)  there  is 
nothing  but  the  general  language  of  Chancellor  Kent,  which 
the  counsel  has  referred  to,  which  tends  to  support  the  propor- 
tion that  an  execution  is  not  necessary.  The  property  in  ques- 
tion was  personal.  No  execution  had  been  taken  out,  nor  judg- 
ment recovered,  when  the  bill  was  filed,  but  a  judgment  was 
obtained  during  the  pendency  of  the  suit  The  case  offered  no 
ground  as  to  real  estate,  as  the  legal  remedy  was  plain  and  open. 
In  Hendricks  v.  Robinson^  (2  Johns.  Ch.  R.,  28{$,)  the  bill  was  by  a 
judgment  creditor,  and  after  execution  issued.  It  was  to  set 
aside  conveyances  of  real  estate,  as  well  as  transfers  of  personal 
property.  The  Chancellor  held  that  the  conveyances  of  the  real 
estate  were  void,  ^.nd  should  be  declared  fraudulent  The  bill 
was  filed  in  June,  1809.  The  execution  had  been  issued  on  the 
6th  of  February,  1809,  upon  judgments  recovered  in  the  month 
of  January,  1808.  The  conveyances  were  made  in  March,  1 808. 
There  is  nothing  to  show  that  the  executions  had  been  returned ; 
but  there  was  an  allegation  in  the  bill,  after  the  statement  of  the 
issuing  of  the  executions,  that  by  reason  of  the  said  fraudulent 
transfers  (above  stated)  the  plaintiff  could  obtain  no  satisfaction 
of  his  judgments.    This  case,  then,  involves  the  proposition. 
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that  after  execation  on  a  jadgment  a  transfer  of  real  estate  may 
beset  aside  in  eqnity.  It  involves  also,  as  I  think,  the  proposition 
that  such  execution  need  not  be  returned.  It  tends  to  negative 
the  pn>po8ition  that  a  jadgment  witliout  execution  is  sufficient 
And  when  the  language  of  Chancellor  Kent  is  considered,  (see 
p.  296,)  used  when  he  is  treating  of  the  transfer  of  the  real  estate, 
we  are  almost  authorized  to  say  that  he  deemed  the  issuing  of 
an  execution  essential. 

In  Brincherfioff  v.  Brown^  (6  Johns.  Ch.  R,  189,)  the  execu- 
tions of  all  the  co-plaintiffs,  (judgment  creditors,)  had  been 
returned.  The  bill  was  to  reach  many  things  besides  real 
property. 

The  decisions  of  Chancellor  Walwobth,  upon  questions  of 
fraudulent  conveyances  and  transfers,  are  very  numerous.  I 
select  that  of  King  v.  Wilcox^  (11  Paige,  589,)  ns  pertinent  to  the 
present  inquiry.  The  complainants  had  obtained  a  judgment, 
and  bad  issued  an  execution.  It  is  not  stated  that  the  execution 
had  been  returned,  only  that  Wilcox  had  no  property  on  which 
the  execution  could  be  levied,  except  the  premises  specified  in 
the  deed  assailed.  It  was  real  estate  conveyed,  and  cue  convey. 
anee  was  set  aside. 

The  Bank  of  Orange  County  v.  Fink^  (7  Paige,  87,)  was  a  case 
of  an  execution  taken  out,  and  real  estate  alone  in  questicm.  In 
The  Bafik  of  the  United  States  v.  Ebusman,  (6  Paige,  527,)  the 
executions  had  been  returned.  ' 

It  is  true  that  in  Clarkson  v.  Depeyster^  (8  Paige,  820,)  the 
C*^ancellor  doe&  say:  "That  for  the  purpose  of  obtaining  the 
relief  sought  it  was  not  necessary  for  the  judgment  creditor  even 
to  sue  out  execution ;  that  he  might  have  filed  his  bill  in  respect  of 
the  lien,  and  to  clear  the  real  estate  from  an  incumbrance  impro- 
perly or  fraudulently  interposed  at  any  time  after  the  docketing 
of  his  judgment."  Yet,  in  the  case,  the  judgment  creditor  had 
issued  and  had  an  execution  returned,  and  the  creditor  bv  decree 
had  the  execution  in  the  hands  of  the  Sheriff.  The  latter  was  a 
lien  from  the  time  of  issuing  the  execution. 

Tht*  Chancellor  refers  to  1  Paige,  305,  and  4  Johns.  Ch.  R,  677. 
The  former  case  {Btck  v.  Btirdett)  cannot  give  support  to  the 
prop>sition;  I  think  its  language  is  hostile  to  it.  The  other 
ca«4-  {Knnckerhoff  v.  Bronm)  does  not  sustain  it. 
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In  The  Mohawk  Bank  v.  Atwater^  (2  Paige,  64,)  the  complidii. 
ants  had  taken  out  executions  on  their  judgments,  under  which 
a  sale  had  been  made,  and  they  had  purchased  the  property. 
They  then  filed  a  bill  to  set  aside  fraudulent  conveyances.  The 
Chancellor  does  indeed  repeat  the  proposition  stated  by  him  in 
Qarkson  v.  Depeyster. 

With  the  exception  of  these  dicta  of  the  very  learned  Chan- 
cellors  I  have  mentioned,  and  the  dictum  of  Assistant  Yioe- 
Chancellor  Sakdford  in  jSform  v.  Waddell,  (2  Sandf.  Ch.  R. 
610,)  there  is  not,  I  believe,  to  be  found  the  least  authority 
warranting  the  proposition  that  an  execution  need  not  be  issued, 
down  to  the  period  of  the  close  of  the  Court  of  Chancery  in  cor 
State. 

I  have  gone  over  numerous  cases  decided  since  that  time.  In 
the  following  a  conveyance  of  real  estate  comes  in  question, 
generally  connected  with  transfers  of  personalty :  NicJwlsan  v. 
Leavitt,  (4  Sandf  S.  C.  B.,  253;  2  Seld.,510,)  The  Chautauque  Baftk 
V.  White,  (2  Seld.,  286,)  Brigham  v.  Tillinghast,  (8  Kern.,  215,) 
aUomby.  Caldwell,  (16  N.  Y.  E.,  484,)  Barney  v.  Griffin,  (2  Comst, 
865,)  a  case  limited  to  real  estate,  and  of  a  bill  after  execation 
returned  unsatisfied ;  Crippen  v.  Hudson,  (3  Kern.,  161,)  Oreen- 
wood  V.  Brodhmd,  (8  Barb.,  593,)  Bishop  v.  Halsey,  (3  Abh,  400,) 
Wilson  V.  Forsyth.  (24  Barb.,  106.)  There  is  nothing  in  either 
of  these  cases  that  approaches  to  a  decision  of  the  point  oon* 
tended  for  by  the  plaintiff's  counsel.  There  are  a  few  general 
expressions  scattered  through  the  opinions  in  its  favor,  and 
nothing  more. 

My  conclusion  is,  that  the  North  American  Company  ▼.  0n»* 
ham  is  not  affected  by  any  decisive  authority,  previous  or  subse- 
quent, nor  by  any  sound  line  of  legal  reasoning ;  that  it  announoefl 
the  true  rule;  and  that  the  judgment  in  the  present  caae  moat 
be  affirmed. 

Judgment  affirmed.,  with  costs. 
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John  Gaiibison,  Plaintiff;  v.  The  Mayor,  &c.,  of  the  Citjr 
of  New  York,  Defendanta. 

L  Proof  that  a  coach  driven  upon  one  of  the  piers  owned  by  the  corporation 
of  the  dty  of  New  York  at  the  foot  of  one  of  the  streets,  break?  through 
a  plank  that  is  decayed,  by  means  of  which  the  pluntifT's  trunk  is  thrown 
into  the  river,  and  its  contents  damaged,  is  not  sufficient  to  sustain  an 
action  i^inst  the  city  for  the  injury,  nor  to  put  the  defendants  to  proof  of 
reasonable  and  proper  care  and  diligence  in  keeping  such  pier  in  repair. 
(WooDBDTP,  J.,  dissented.) 

2.  In  order  to  establish,  even  prima  fade^  a  right  of  action  the  plaintiff  must 
show  affirmatively  on  his  part  not  only  that  the  plank  was  decayed,  but 
that  the  proper  officers  of  the  corporation  had  notice  that  it  was  decayed, 
or  show  that  it  was  obvious  to  the  eye  without  any  particular  examination. 
(Woodruff,  J.,  dissented.) 

(Before  Woodruff,  Pierrepont  and  Monorikf,  J.  J.) 
Heard,  Febroary  8;  decided,  December  10,  I859L 

AcnoN  to  recover  damages  alleged  to  have  beai  sustained  bj 
the  plaintiff  by  reason  of  the  carelessness  and  negligence  of  the 
defendants  in  not  keeping  in^repair  a  certain  public  wharf  and 
pier  owned  by  the  defendants,  and  in  their  care  and  control,  and 
which  they  were  bound  to  keep  in  a  good  and  safe  condition,  at 
Ae  foot  of  a  street  on  the  North  or  Hudson  river. 

The  answer  denied  all  the  allegations  of  the  plaintiff 

The  action  was  tried  on  the  28d  day  of  November,  1868, 
before  Hr.  Justice  Pisrrepont  and  a  jury. 

On  the  trial  it  was  expressly  admitted  that  the  defendants  are 
and  were  in  the  month  of  August,  1856,  owners  of  the  pier,  in 
question,  at  the  foot  of  Spring  street,  on  the  North  river,  and 
thereupon  the  plaintiff  proved  by  the  driver  of  a  coach,  that 
he  drove  his  coach,  in  which  was  the  plaintifl^  having  also 
the  plaintiff's  trunk  thereon,  from  the  hotel  to  the  pier  in 
question  to  carry  them  to  a  steamboat  lying  at  the  pier;  that  two 
steamboats  were  lying  there  and  he  had  passengers  for  each ;  that 
after  delivering  passengers  and  th^r  baggage  to  one  he  turned  to 
drive  to  the  other;  that  in  turning  he  got  bis  coach  crosswise  of 
the  pier  when  one  of  the  planks  gave  way,  the  wheel  of  .the 
Bosw,— Vol.  V.  63 
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coach  went  through  and  the  coach  swung  over,  and  the  plaintiff's 
trunk  was  thereby  thrown  into  the  water  with  seyeral  others; 
that  he  had  driven  over  that  part  of  the  dock  in  going  to  the 
boat  and  saw  no  crack  or  hole  in  it,  but  that,  in  turning,  the  wheel 
had  become  lengthwise  of  the  plank ;  that  his  coach  was  muck 
heavier  than  an  ordinary  carriage,  but  that  the  weight  upon  the 
coach  when  it  broke  through  was  not  one-twentieth  part  of  what 
it  was  when  he  drove  on  to  the  dock. 

Another  witness  gave  evidence  tending  to  show  that  the  plank 
was  unsound,  and  in  part  black  when  it  broke  and  in  some  part 
light-colored  or  "  fresh."  That  he  could  see  the  plank  before  it 
was  broken ;  it  was  not  covered  with  dirt  but  was  dirty ;  he  saw 
no  hole  or  crack  till  it  broke. 

Other  evidence  was  given  to  show  that  the  trunk  was  properly 
stowed  on  the  coach,  the  driver  stated  that  the  trunk  had  sup- 
port enough  by  the  rail  around  the  top  of  the  coach,  and  he  had 
never  known  a  trunk  fiiU  off. 

Another  witness  said  the  trunks  were  put  on  as  is  usual. 
That  in  carrying  trunks  in  the  manner  stated  one  trunk  binds 
another,  and'  that  the  mode  is  perfectly  safe,  and  instanced  his 
own  experience  of  many  years  in  confirmation  of  his  opinion. 

No  witness  stated  any  contrary  opinion.  Proof  was  also  given 
o(  the  contents  of  the  trunk,  and  that  they  were  damaged  by 
being  wet,  to  the  extent  or  amount  of  $850. 

Upon  these  proofs  the  plaintiff  rested  his  case,  and  on  the 
defendants'  motion  the  Judge  ordered  a  nonsuit  To  which  the 
plaintiff  excepted,  and  the  exception  was  ordered  to  be  heard  in 
the  first  instance  at  the  Greneral  Term,  and  the  judgment  to  be 
in  the  meantime  suspended. 

George  C.  Gfoddardj  for  the  plaintiff. 

I.  The  defendants  being  owners  of  the  pier,  receiving  a  oom- 
pensatioA  lor  its  use  by  the  public,  are  under  the  same  obliga- 
tions to  keep  it  in  a  safe  condition,  and  subject  to  the  same 
liabilities  as  an  individual  owner. 

"  Municipal  corporations  in  their  private  character,  as  owners 
and  occupiers  of  lands  and  houses,  are  regarded  in  the  same  Ught 
as  individual  owners  and  ooeupiers,  and  dealt  with  accordingly." 
{Baileg  v.  The  Mayor,  Jkc,  8  Hill^  pw  541,  affirmed  2  Denio, 
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484 ;  and  see  Bocheater  W.  Lead  Co.  v.  City  of  Rochester^  8  Comst, 
468.) 

IL  It  was  then  the  duty  of  the  defendants  to  keep*  the  pier  in 
a  safe  condition,  and  they  are  liable  for  losses  arising  from  negr 
lect  of  that  duty.  {Hutacn  v.  The  Mayor ^  ^c,  6  Sand.,.  289;  5 
Sdd.,  168.) 

An  implied  contract  to  this  effect  exists  between  those  who 
use  the  bridge  or  pier,  and  the  owner. 

in.  The  plank  broke  because  it  was  rotten,  and  with  a  light 
weight  upon  it,  and  this  caused  the  loss. 

This  raises  a  presumption  of  negligence,  either  in  the  building 
of  the  bridge,  or  in  keeping  it  in  repair ;  casting  the  burden  of 
proof  on  the  defendants,. if  it  admitted  of  explanation,  consistent 
with  due  care.  And  the  question  should  have  been  submitted  to 
the  jury.  {Warty.  Oay,  11  Pick.,  106;  Chester  v.  Origgs^  2 
Camp.,  79 ;  Stokes  v.  Salstonstall,  18  Pfeters,  181 ;  ffolbyvok  v. 
The  Utica  and  Schenectady  B.  5.,  2  Kern.,  286;  Foot  v. 
WimjoaU,  14  Johns,  804.) 

lY.  In  this  case,  however,  the  negligence  is  not  left  to  pre- 
sumption— it  was  proved. 

An  examination  of  the  pier,  such  as  waa  defendants'  duty, 
where  life  and  property  are  at  risk,  would  have  disclosed  the 
rotten  timber.  {Bailey  v.  Mayor^  dc,  2  Denio,  440.) 

y.  It  was  claimed  on  the  trial,,  and  made  one  of  the  grounds 
of  the  application  to  dismiss  the  complaint^  that  the  owner  of  the 
coach  was  guilty  of  negligence,,  and  that,  therefore,  the  plaintiff 
could  not  recover. 

1.  K  such  was  the  rule  of  law,  it  would  be  a  question  for  the 
jury  whether  there  was  negligence  or  not 

2.  The  negligence  of  the  owner  of  the  coach,  if  any,  could  not 
be  visited  on  those  carried  in  it,  either  by  an  action  against  them, 
or  by  depriving  them  of  a  right  of  action  they  would  otherwise 
have. 

A  new  trial  should  be  granted,  costs  to  abide  the  eyent 

R,  Busteedj  for  defendants. 

L  The  corporation  is  not  liable,  except  for  such  negligence  on 
the  part  of  its  agents  as  occasions  injury  to  those  who  have  a 
light  to  be  where  the  injury  occurs. 


500  CASES  IN  THE  SUPERIOR  COURT. 

Oarriflon  ▼.  The  Mayor,  Ac.,  of  tbe  Gicj  of  New  York. 

n.  The  city  is  not  liable  at  all  for  accidents  which  cannot  be 
prevented  by  the  use  or  exercise  of  ordinary  skill  in  the  con- 
struction of  its  piers  and  streets,  and  ordinary  care  and  prudence 
in  their  management 

IIL  Assuming  that  the  plank  which  was  broken  by  the  wheel 
of  the  coach  was  rotten,  the  corporation  would  not  be  liable 
unless  it  was  proven  that  the  timber  was  unsound  and  not  St  for 
use  when  the  pier  was  built,  or  that  having  become  so  the  dtj 
had  neglected  to  replace  it  after  notice  of  its  defective  condition, 
or  upon  the  lapse  of  reasonable  time  after  the  condition  of  the 
plank  had  become  patent. 

IV.  This  accident  was  clearly  a  case  of  the  vis  major;  was 
produced  by  the  accumulation'  of  weight  upon  a  single  pointy 
occasioned  by  the  turning  of  the  coach,  and  was  inevitable. 
Neither  an  individual  nor  a  corporate  body  is  liable  for  such  an 
accident^  in  the  absence  of  fraud  or  deceit,  unless  there  has  been 
an  express  stipulation  to  be  so.  The  liability  of  the  corporation 
in  a  case  like  this  arises  only  from  default  to  repair  after  the  acci- 
dent. {Keighley's  Oast,  10  Coke's  R,  189.) 

V.  Negligence  cannot  be  inferred.  The  law  disfavors  such  a 
presumption.  In  this  case  the  fiicts  contradict  the  theory  of 
negligence  or  defeult  on  the  part  of  the  corporation.  The  break- 
ing of  the  plank  and  the  loss  to  the  plaintiff  were  simultaneous. 
It  is  not  attempted  to  be  shown  that  the  plank  was  unsound 
when  the  pier  was  built^  and  it  cannot  be  held  that  it  is  the 
duty  of  the  corporation  to  inspect  every  stone  in  all  of  its 
sewers,  and  evei^  post  or  plank  in  its  piers,  to  ascertain  their 
condition. 

VI.  There  is  no  evidence  to  support  the  proposition  that  the 
plank  was  in  fact  unsound  before  the  accident  Cantril  merely 
says  it  "  was  rotten  where  it  broke."  He  did  not  examine  it 
He  had  just  driven  over  that  part  of  it,  and  saw  no  "crtfci"  or 
hole  in  it.  The  witness  Baldwin  says  it  looked  to  him-unsound; 
but  he  also  testifies  that  'Mt  looked  fresh  in  some  places'^ 
where  it  was  broken. 

VII.  There  was  no  evidence  in  the  case  at  all  as  to  the  amount 
of  damages,  upon  which  the  jury  could  estimate  the  extent  of 
the  injury.  The  only  testimony  on  the  subject  was  hearsay,  and 
wholly  uncertain  at  that 
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Vin.  All  the  cases  cited  by  the  appellant  as  to  the  presump- 
tion of  negligence,  refer  to  a  different  class  of  responsibilities 
than  those  by  which  a  municipal  corporation  are  bound.  They 
are  applicable  to  common  carriers,  as  such,  and  are  only  valuable 
as  adjudications  in  reference  to  them. 

By  the  Cottrt — ^Monoriep,  J.  This  action  was  based  solely 
upon  a  claim  for  damages  caused  by  the  alleged  carelessness  and 
negligence  of  the  defendants,  in  not  keeping  in  repair  the  wharf 
and  pier  upon  which  the  accident  happened. 

There  is  no  allegation  or  proof  that  the  wharf  was  not  properly 
constructed ;  on  the  contrary,  there  is  evidence  tending  to  show  that 
the  original  structure  was  good,  and  proper  for  the  uses  intended. 

The  plaintiff  in  such  a  case,  before  he  can  recover,  must 
introduce  evidence  from  which  it  may  distinctly  appear: 

1.  That  the  plaintiff  did  not  essentially  contribute  towards  the 
accident  by  his  own  carelessness,  negligence  and  want  of  reason- 
able skill. 

2.  That  the  defendants  were  guilty  of  negligence  in  not  repair- 
ing the  wharf  before  the  accident  happened. 

The  law  recognizes  'lacddental  injuries,"  for  which  there  is 
BO  redress,  and  it  is  a  mistake  to  suppose  that  every  one  who 
suffers  damage  by  accident,  can,  as  a  matter  of  course,  make  some- 
body pay  for  it  (2  Greenl.  on  Ev.,  9  ed.,  §§  222,  248.) 

If  the  defendants  are  liable  in  this  case,  it  is  only  on  the 
ground  of  negligence  in  not  repairing  the  wharf  prior  to  the 
accident,  and  not  unless  upon  affirmative  proof  of  such  negli* 
gence  as  ordinary  and  reasonable  care  would  have  avoided. 

The  corporation  of  this  city  are  not  to  be  held  to  such  miracu- 
lous foresight,  nor  superhuman  prudence,  as  will  enable  it  to  dis- 
cover the  earliest  moment  that  the  sun  and  rain  began  to  weaken 
one  plank,  by  decay  in  its  numerous  docks,  nor  to  know  which 
plank  of  its  many  thousand  that  one  may  be.  That  need  of  repairs, 
(if  such  it  can  be  called,)  which  reasonable  diligence  and  care 
cannot  discover,  it  will  not  be  called  negligence  to  overlook. 

The  defendants  offered  np  evidence ;  but  the  plaintiff  showed 
that  the  coach  was  the  very  laige  one  used  by  the  St.  Nicholas 
Hotel,  far  heavier  than  the  ordinary  hack ;  that  it  had  some  pas- 
sengers and  trunks,  and  that  the  trunks  in  que^on,  with  others, 
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were  upon  the  top  of  the  coach  without  any  fastening  whatever; 
that  they  were  two  or  three  feet  high,  protected  only  by  a  slight 
railing  some  six  inches  high ;  that  the  coach  drove  over  the  plank 
to  the  boat,  let  out  some  six  or  eight  passengers  with  their  trunks, 
and  then,  in  attempting  to  turn  its  wheels,  which  could  not  pass 
under  it,  became  cramped  and  got  straight  across  the  dock,  and 
in  backing  in  this  cramped  condition  the  hind  wheel  was  pressed 
lengthwise  upon  a  plank,  and  went  through  it ;  as  the  coach 
swung  the  trunks  "  went  off"  into  the  water ;  that  the  coachman 
had  just  driven  over  the  very  same  part  of  the  wharf  with  a 
much  heavier  load,  and  saw  no  crack  or  hole  in  it ;  that  a  police- 
man was  stationed  there  that  morning  and  three  or  four  days 
previously,  and  was  there  often  before  the  accident,  and  knew  of 
no  defect ;  that  the  plank  was  not  concealed  by  dirt,  and  that  there 
was  neither  crack  nor  hole  to  warn  the  most  cautious  until  it  broke ; 
that  no  accident  had  happened  there,  and  no  warning  whatever 
had  been  given ;  that  the  plank  was  some  eight  inches  wide, 
two  and  half  or  three  inches  thick,  and  when  taken  up  after  the 
accident  presented  some  indications  of  rottenness  or  decay ;  and 
it  clearly  appears  that,  until  the  moment  of  the  accident,  there 
never  bad  been  anything  to  advise  the  most  vigilant  of  necessity 
to  repair. 

The  accident,  notice  of  decay  and  the  occasion  to  repair,  were 
simultaneous  facts. 

No  practicable  degree  of  skill  or  care  could  have  foreseen  or 
discovered  that  the  plank  had  decayed  until  the  happening  of 
the  accident.  At  what  time  should  an  examination  take  place, 
and  how  frequently  shall  it  be  renewed?  Must  the  watch  and 
examination  of  each  plank  and  every  stone  laid  upon  the  piers 
and  in  the  streets  of  the  city  of  New  York  be  constant  and  unie* 
mitting?  (18  N.  Y.  R.,  636,  537.) 

Many  of  the  cases  cited  by  the  counsel  for  the  appellant  were 
against  common  carriers,  and'  are  not  applicable  to  this  action, 
except  in  some  instances  to  furnish  reasoning  against  the  proposi- 
tion urged  by  him.  In  Christie  v.  Origgs^  (2  Camp.,  80,)  Mans- 
field, Ch.  J.,  says:  ^' If  the  axle-tree  was  sound  as  far  as  human 
eye  could  discover,  the  defendant  was  not  liable." 

In  9  Bingham,  457,  a  coach  proprietor,  a  common  carrier,  is  held 
liable  for  all  defects  in  his  vehicle  which  can  be  seen  (and  should 
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be  avoided)  at  the  time  of  the  constraction,  as  well  as  for  such 
as  may  be  found  afterwards  on  investigation.  The  axle-tree 
oontaiaed  a  defect  which  could  be  seen  at  the  time  it  was  used  in 
making  the  coach,  and  could  have  been  detected  by  taking  off 
the  wood  work. 

1  Carrington  &  Payne,  636,  lays  down  the  rule  "  that  a  count 
upon  an  undertaking  to  carry  a  passenger  safely  cannot  be  sup- 
ported without  proof  of  actual  negligence  of  the  defendant  (Inr 
gaUs  V.  BOla  et  al.,  9  Met,  1-16.) 

In  Bailey  v.  The  Mayor,  (3  Hill,  641 ;  affirmed,  2  Denio,  433,)  the 
action  was  for  want  of  proper  care  and  skill  in  the  construction 
of  the  dam.  Abundant  evidence  was  given  tending  to  show 
that  it  was  not  properly  constructed  for  the  uses  intended. 

In  6  Sandford,  289,  the  action  was  for  negligence  of  the  defend- 
ants in  not  repairing  a  public  street  It  appeared  in  evidence  that 
there  had  been  an  excavation  made  in  the  street;  that  it  was  not 
protected  or  indicated  by  a  light  to  warn  passers-by.  The  plaintiff 
at  night  met  with  the  accident  Proof  of  negligence  was  given, 
though  the  case  turned  upon  the  question  of  liability  of  agents  of 
the  defendants,  and  was  defended  mainly  upon  that  ground. 

In  3  Comstock,  464,  the  action  was  for  negligence  in  construct- 
ing a  culvert  Evidence  was  given,  and  the  Beferee  found  that 
the  construction  was  insufficient 

In  3  Hill,  612,  notice  of  the  insufficiency  of  the  sewer  and  of 
the  necessity  to  repair,  was  given  before  the  injury. 

In  28  Wendell,  446,  the  defendant  had  constructed  a  bridge  over 
which,  as  a  part  of  the  public  highway,  the  public  had  the  right  to 
pass,  and  were  constantly  passing,  and  the  bridge  was  held  to  be 
a  nuisance,  and  the  defendant  to  be  liable  for  any  damage  result- 
ing firom  accidents  happening  by  reason  of  the  defendant's  neglect 
at  all  times  to  keep  that  part  of  the  road  as  free  from  liability  to 
accident  as  if  such  bridge  had  not  been  constructed.  The  defend- 
ant was  a  wrong-doer,  and  became  an  insurer  to  the  public  that 
ihe  bridge  should  at  all  times  be  safe  and  free  from  liability  to 
occasion  damage.  In  such  a  case,  therefore,  proof  of  the  acci- 
dent throws  the  onus  upon  the  defendant  to  excuse  his  prima 
Jaeic  negligence.  The  same  principle  was  properly  held  in  this 
Court,  (afi&rmed,  18  N.  Y.  R,  84,)  in  the  case  of  Qmgrem  v. 
Morgan.  (5  Duer,  495.) 
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The  defendants  in  the  case  under  consideration  were  engaged, 
in  the  legal  use  of  their  own  property,  and  no  nuisance  existed. 
The  wharf  was  not  shown  to  be  out  of  repair  or  unfit  for  use^ 
and  no  inference  of  omission  or  n^lect  of  duty  could  arise. 

If  a  tenant  covenant  to  keep  the  house  in  repair,  and  it  be* 
comes  ruinous  by  accident,  the  covenant  will  not  become  broken 
till  after  a  convenient  time  for  its  repair  has  elapsed.  (2  Shep. 
Touch.,  173,  ch.  7.)  In  the  case  of  Mayor  of  Lyme  Regis  y. 
Eetxlyj  cited  by  the  counsel  for  the  appellant,  (plaintiff,)  it  was 
distinctly  held,  that  in  order  to  make  the  corporation  liable,  four 
things  must  appear,  and  among  them,  3d.  That  the  place  in 
question  was  out  of  repair.  (5  Sandf.,  316, 21,  3.) 

There  was  no  conflict  of  evidence.  The  facts  were  indisputa* 
ble.  An  accident  happpcued  by  which  it  was  discovered  that  a 
plank  bad  previously  in  part  become  decayed  and  rotten.  The 
plaintiff  claimed  that  the  &ct  of  decay  was  prima  facie  evidence 
of  negligence  of  the  defendants.  In  my  opinion  the  evidence 
would  not  have  warranted  the  jury  in  finding  the  defendants 
guilty  of  negligence  or  carelessness;  the  action,  therefore,  could 
not  be  sustained,  and  the  Court  properly  dismissed  the  complaint 
Judgment  should  be  entered  for  the  defendants,  with  costs^  &a 

PiEBREPONT,  J.,  concurred. 

Woodruff,  J.  (Dissenting.)  It  is  conceded  that  the  defend- 
ants are  the  owners  of  the  pier  and  whaif  at  the  foot  of  Spring 
street.  That  wharf  forms  the  lower  extremity  or  terminus  of 
Spring  street  on  the  North  river;  it  forms  the  landing  place 
where  the  street  or  highway  meets  the  river.  The  proof  showed 
that  the  coach,  with  the  plaintiff  and  his  trunk,  was  driven  to 
tliat  wharf,  in  due  course  of  business,  to  deliver  some  passengers 
to  a  steamboat  there  lying ;  that  on  turning  the  coach  one  <^  the 
planks  forming  the  covering  of  the  wharf  broke  by  reason  of 
its  being  rotten,  the  wheel  of  the  coach  went  down  and  the 
coach  was  partidly  overturned,  the  plaintiff's  trunk  was  thrown 
into  the  water,  and  his  goods  were  damaged.  It  further  appeared 
that  there  was  dirt  on  the  surface  of  the  wharf,  so  that  the 
defect  in  the  plank  was  not  apparent  from  mere  observatioa 
while  walking  or  traveling  over  it. 
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I  think  that  apon  these  £acts  alone  the  plaintiff  should  not 
have  been  nonsuited. 

The  defendants  are  charged  with  the  duty  of  seeing  that  the 
streets  and  highways  of  the  city  are  kept  in  proper  repair  and 
Bsfe  condition  for  use  by  the  public.  {Htitaon  v.  The  Mayors  Jtc.^ 
5  SelA,  163;  5  Sandf,  289;  Starrs  v.  The  City  of  Utica,  17  N. 
Y.  R,  104.)  This  is  not  denied;  nor  is  it  claimed  that  their 
duty  in  regard  to  the  public  wharves  at  the  foot  of  the  streets, 
open  and  used  as  public  landing  places,  is  any  less  stringent. 
Nor  can  such  a  claim  be  made,  especially  when  they  are  not 
only  so  used,  but  they  are  for  the  puipose  of  collecting  wharf* 
age  and  deriving  profits  therefrom,  regarded  as  being  the  very 
property  of  the  corporation. 

If^  then,  the  duty  exists,  it  carries  with  it  the  incidental  duty 
to  use  some  diligence  to  see  that  the  wharves  do  not,  by  tha 
operation  of  ordinary  and  natural  causes,  get  out  of  repair  or  go 
to  decay,  and  so  endanger  the  live9  or  property  of  those  who  in 
die  lawful  pursuit  of  their  business  have  occasion  to  use  them. 
(See  the  above  cases  and  Henly  v.  The  Mayor  of  Lyme  Begisy  5 
Bing.,  91.)  The  doctrine  contended  for  by  the  defendants  seems 
to  me  to  be,  that^  having  built  a  wharf,  the  defendants  may  rest 
without  subjecting  it  to  any  examination  for  an  unlimited  time, 
and  until  some  one  gives  them  notice  that  repairs  are  necessary^  or 
until  the  want  of  repairs  becomes  so  apparent  to  a  merely  super- 
ficial observation  that  they  must  be  deemed  chargeable  with 
notice.  This  view  of  their  duty  will  often  result  as  in  this  case ; 
the  surfiioe  of  the  wharves  are  of  course  in  some  degree  covered 
with  dirt,  and  knowledge  of  the  defect  will  only  be  gained  when 
an  accident  happens. 

In  the  present  case,  the  question  is,  whether  enough  was  not 
proved  by  the  plaintiff  to  cast  upon  the  defendants  the  burden 
of  showing  due  diligence  in  the  performance  of  their  duty. 
They  are  not  insurers  against  accidents.  They  are  not  bound  to 
anticipate  every  cause  of  defect  in  the  streets,  or  liable  for  not 
remedying  every  defect,  when  it  is  not  shown  that  they  had 
notice,  or  by  reasonable  diligence  might  have  known  of  its 
existence.  {McOinily  v.  The  Mayor ^  5  Duer,  674.)  They  cannot 
anticipate  every  case  of  neglect  or  misconduct  of  individuals 
which  may,  for  the  time  being,  create  defects  in  the  street^  which 
Bosw.— Vol.  V.  64 
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however  it  will  become  their  duty  to  remedy  so  soon  as  notified, 
and  BO  soon  as  by  reasonable  diligence  they  might  know  it^ 
whether  notified  or  not 

The  wharf  in  this  instance  was  unsafe.  The  plank  broke 
because  it  was  a  rotten  or  decayed  plank.  No  evidence  was 
given  by  either  party  as  to  the  time  when  the  wharf  was  con- 
structed, or  under  what  precautions  to  secure  its  being  done 
.properly. 

At  the  time  of  the  accident  it  was  not  safe.  This  was  owing 
to  a  defect  in  its  construction,  or  to  its  being  suffered  to  remain 
until  by  the  operation  of  natural  causes  one  of  its  planks  had 
decayed. 

The  corporation  must  be  held  to  know  that  planks  are  liable 
to  decay ;  and,  knowing  this,  it  is  their  duty  to  use  at  least 
ordinary  diligence,  in  view  of  the  uses  to  which  wharves  are 
devoted,  to  inspect  them  and  see  that  they  are  in  a  proper  condi- 
tion ;  and  here  enough  was  done  to  devolve  upon  them  the  bur- 
den of  either  showing  that  such  diligence  was  used,  or  that  by 
such  diligence  the  defect  could  not  have  been  discovered  and 
remedied. 

I  think  the  nonsuit  should  be  set  aside  and  a  new  trial 
ordered,  costs  to  abide  the  event 

Judgment  ordered  for  the  defendant 


Seth  W.  Peceham  v.  Ejbtchuh,  Rogers  &  Bekent. 

1.  Where  a  broker  is  instructed  to  purchase,  as  such  broker,  for  the  plaintii!^  a 
specified  number  of  shares  of  the  stock  of  a  corporation  named,  and  he  aooord- 
ingly  contracts  to  buy  the  specified  number  and  reoeires  a  certificate  of  stodc 
regular  in  form  and  issued  by  the  proper  officer  of  the  corporation  for  the 
specified  number  of  shares,  receives  payment  therefor  irom  his  principal  and 
makes  payment  to  his  vendor,  and  such  certificate  proves  to  be  valueleflB 
and  not  to  represent  actual  stock,  such  broker,  where  he  has  acted  in  good 
faith  and  according  to  the  customary  course  of  business  among  brokers  in 
such  cases,  is  not  Uable  to  his  employer  for  any  damage  resulting  to  him 
firom  such  transaction  and  purchase. 
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%  It  will  not  affect  the  question  of  sach  broker's  liability  that  the  shares  he 
so  bought  were  transferred  to  him  bj  the  vendor  on  the  books  of  the  Ck>m- 
pany,  and  by  him  transferred  to  his  principal,  and  that  he  did  not  disclose 
to  the  vendor  his  agency  in  the  transaction — that  being  according  to  the 
established  and  customary  course  of  business  in  such  transactions. 
(Before  Hoffman  and  Monorief,  J.  J.) 

Heard,  October  21 ;  decided,  December  17, 1859.) 

This  action  comes  before  the  Court  upon  an  agreed  state  of 
fiicts,  submitted  pursuant  to  section  872  of  the  Code. 

On  the  14th  of  June,  1854,  the  plaintiff  called  at  the  office  of 
Ketchum,  Sogers  k  Bement,  bankers  and  stock  brokers,  and 
asked  them  if  they  had  any  shares  in  the  New  York  and  New 
Haven  Railroad  Company  for  sale.  They  said  they  had  not,  but 
would,  if  desired,  buy  some  for  him,  that  day,  at  the  Brokers' 
Board.  He  ordered  them  to  buy  for  him  ten  shares,  at  a  price 
not  exceeding  $87  per  share. 

The  same  day  they  sent  to  the  plaintiff  the  following  memo- 
randum: 

"June  14,  1854. 

« 10  shs.  N.  Y.  &  N.  H.  R.  R,  a  861, $865  00 

"Com's, 2  60 

"  Sbth  W.  Peckham.  $867  50" 

He  sent  them  his  check  that  day  for  the  $867.50,  and  they 
stated  that  they  would  transfer  the  stock  referred  to  in  the  memo- 
randum into  his  name  on  the  books  of  the  Company  that  day, 
but  the  certificate  would  not  be  ready  until  the  next  day.  The 
next  day  they  delivered  to  him  a  certificate  in  due  form  for  ten 
shares  of  said  stock,  signed  by  Robert  Schuyler,  the  Transfer 
Agent  of  said  Railroad  Company,  who  was  the  proper  officer  to 
issue  the  same. 

The  firm  of  Ketchum,  Rogers  &  Bement,  after  receiving  the 
plaintiff's  order,  and  on  the  same  day,  bought  ten  shares  of  one 
Charles  Graham,  who  in  fact  had  no  stock,  but  had,  in  good  faith, 
made  a  contract  with  Moses  Allen  for  the  delivery  of  ten  shares 
that  day. 

Graham,  on  making  the  contract  with  defendants'  firm,  went 
to  the  office  of  the  Railroad  Company,  and,  with  the  consent  of 
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its  officers,  transferred  ten  shares  on  its  books  to  defendants'  firm, 
who  were  thereupon  credited  on  said  books  with  ten  shares,  and 
ten  shares  were  charged  to  Graham's  account.  This  being  done, 
the  defendants,  with  the  like  consent  of  the  officers,  transferred 
ten  shares  to  the  plaintiff,  to  whose  account  they  were  credited 
on  the  books  of  the  Company,  and  the  certificate  which  the 
plaintiff  received  was  made  out  and  delivered  to  him. 

Graham  stood  debited  with  the  ten  shares  on  said  books  until 
June  22,  when  it  was  balanced  by  a  transfer  to  him,  by  Allen, 
of  ten  sharea 

The  certificate  issued  and  delivered  to  the  plaintiff  did  not 
represent  actual  stock,  and  was  valueless.  The  defendants'  firm, 
on  receiving  the  certificate  for  the  ten  shares  which  they  delivered 
to  the  plaintiff,  paid  Graham  for  the  ten  shares. 

In  purchasing  from  Graham  and  taking  a  transfer  of  the  ten 
shares  to  themselves,  and  on  receiving  the  plaintiff's  check,  the 
defendants'  firm  acted  in  good  faith  *'  in  the  mode  usual  and  cus- 
tomary among  stock  brokers  in  the  city  of  New  York,  among 
whom  it  is  not  usual  to  disclose  the  names  of  their  principals  to 
persons  with  whom  they  dealt" 

In  due  time,  after  discovering  that  the  certificate  received  by 
him  did  not  represent  actual  stock,  the  plaintiff  tendered  a  return 
thereof  to  the  defendants,  and  demanded  from  them  a  repayment 
of  the  money  he  had  paid  to  them  therefor;  with  which  demand 
they  refused  to  comply.  ^ 

The  question  submitted  was :  Is  the  plaintiff  entitled  to  recover 
anything,  and,  if  so,  how  much,  from  the  defendants  ?  If  entitled 
to  recover  nothing,  judgment  was  to  be  rendered  for  the  defend- 
ants,  witibt  costs ;  which  costs,  the  parties  by  agreement  inserted 
in  the  submission,  were  adjusted  at  $100.12. 

John  S,  Jenness,  for  plaintiff. 

I.  The  vendor  of  chattels  impliedly  warrants  that  the  article 
sold  is  substantially  what  it  purports  to  be,  where  the  vendee  had 
no  opportunity  for  inspection.  (Long  on  Sales,  204 ;  Jones  v. 
Bright,  5  Bing.,  533 ;  Shepherd  v.  Kdin^  5  B.  &  A.,  240 ;  Henshaw 
Y.  Bobbins^  9  Mete,  83;  1  Parsons  on  Contracts,  465,  and  note; 
Gallagher  v.  Waring,  9  Wend.,  20;  *Sl  C,  in  Error,  18  id.,  426; 
Lightbody  v.  Ontario  Bank,  11  id.,  9;  *S  C,  in  Error,  18  id.,  101.) 
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The  certificate  given  to  the  plaintiff  in  thia  case  turned  out  to 
have  been  issued  without  authority,  by  the  Transfer  Agent,  in 
excess  of  the  capital  stock  of  the  Company.  It  was,  therefoire, 
void  stock.  {Mech.  Bank  v.  N.  Y.  dk  N.  H.  R  R.  Co,,  8  Kern.,  599.) 

II.  The  defendants  were,  in  this  transaction,  the  plaintiffs 
vendors. 

L  Graham  cannot  be  held  to  be  plaintiff's  vendor.  No  privity 
whatever  existed  between  them;  he  sold  directly  to  the  defend- 
ants, and  cannot  be  deprived  of  any  defenses  or  counterclaims  he 
may  have  against  them. 

2.  Defendants  were  not  brokers  in  this  transaction. 

A  broker  is  a  mere  negotiator  between  other  parties.  (Pott  v. 
Turner,  6  Bing.,  702,  706.) 

He  never  acts  in  his  own  name,  but  in  the  names  of  those  who 
employ  him.  {Baring  v.  Corrie,  2  Bam.  k  Aid.,  143,  148,  149 ; 
Kembh  v.  Atkim,  7  Taunt  B.,  260.) 

He  is  not  intrusted  with  the  possession  of  goods,  and  is  not 
authorized  to  buy  or  sell  them  in  his  own  name.  {Baring  v*  Cbr- 
nic,  supra.) 

A  broker  becomes  a  factor  when  he  buys  or  sells  in  his  own 
name,  or  is  empowered  to  obtain  possession  of  what  he  buys. 
(Story  on  Agency,  §34,  and  note;  1  Bell  Com.,  386,  478;  Kilby 
V.  WH^n,  Ryan  &  Moody,  178 ;  Kemble  v.  AOcim,  supra  ;  Short  v. 
Spackman,  2  Barn,  k  AdoL,  962 ;  Waring  v.  Mason,  18  Wend., 
425;  Janes  v.  Littledak,  6  Adol.  &  Ellis,  486.) 

in.  An  agent,  who  really  is  employed  as  such,  and  is  known 
to  be  employed  and  acting  as  such,  is,  nevertheless,  liable  as  prin- 
cipal, unless  he  disclose  his  principal  at  the  time  of  his  contract. 
(Story  on  Agency,  §  267 ;  Waring  v.  Mason,  supra  ;  Mills  v.  Hunt, 
20  Wend.,  431 ;  2  Kent  Com.,  630,  631 ;  Franklyn  v.  Lamond, 
4  Com.  Bench,  637.) 

IV.  The  liability  of  defendants  has  been  affirmed  by  express 
adjudication  in  similar  cases.  {Jones  v.  Ryde,  5  Taunt,  488 ;  Lam- 
art  V.  Heath,  15  Mees.  &  Wclsf.,  486;  Mitchell  v.  Newark,  10  Jur., 
818;  Westropp  v.  Solomon,  8 Com.  Bench,  345 ;  Broum  v.  Boarman^ 
11  Clark  &  FLnnelly,  1 ;  Jones  v.  LitHedale,  supra.) 

y.  The  circumstance  that  such  worthless  stock  passed  current 
in  the  market  without  suspicion  is  only  material  upon  the  que9> 
tion  of  defendants'  care  and  diligence  as  agents. 
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YL  The  general  custom  of  stock  brokers  not  to  disclose  the 
names  of  their  principals,  even  if  established,  (which  it  is  not^) 
by  no  means  implies  a  custom  that  in  such  cases  stock  brokers 
are  not  subject  to  the  legal  liabilities  which  flow  from  their  assum- 
iug  to  act  in  their  own  name.  The  latter  custom  is  not  found, 
and  could  not  be  legally  sustained.  {Magee  v.  Atkinsoji,  2  Mee& 
&  Welsf,  440;  Mills  v.  Hunt,  mpia.) 

Francis  K  Bangs,  for  defendants. 

I.  The  foundation  of  this  suit  is  a  contract  by  which  plaintiff 
employed  defendants  as  brokers.  The  obligations  of  defendants 
under  this  contract  were  to  use  good  faith  and  due  diligence  and 
the  usual  methods  of  accomplishing  the  object  directed.  Unless 
the  case  states,  what  it  does  not  state  as  matter  of  fact^  bad  faith, 
fraud,  want  of  diligence  or  neglect  of  the  ordinary  mode  of  deal- 
ing, no  reason  for  a  recovery  is  shown. 

II.  The  use  by*  the  defendants  of  their  own  name  in  making 
the  purchase,  was  not  an  act  of  either  bad  faith  or  negligence, 
nor  did  it  convert  them  from  brokers  into  principals  as  against 
plaintiff. 

1.  This  was  the  usage  of  that  business.  Of  this  usage  plain- 
tiff was  bound  to  take  notice.  {Bayliffe  v.  BuUenoorth,  1  Exch. 
R,  425;  MiUMl  v.  KewhaU,  15  Mees.  &  Welsh.,  808.)  It  was 
therefore  one  of  the  terms  of  their  employment  that  they  should 
use  their  own  names.  {Sutton  v.  Tatham,  10  Adol.  k  Ellis,  27.) 
And  it  was  a  part  of  plaintiff's  contract  that  he  should  indem- 
nify them  against  any  liability  incurred  by  them  for  him  in  that 
employment  {Westropp  v.  Solomon,  8  Common  Bench,  845; 
Kembk  v.  Atkins,  7  Taunt,  260;  Child  v.  MarUt/,,8  Term 
R,  610.) 

2.  If  it  was  one  of  the  terms  of  the  employment  that  the 
defendants  should  make  such  a  contract  as  would  give  plaintiff  a 
remedy  against  the  vendor  for  any  defect  in  the  stock,  the  case 
does  not  show  that  such  remedy  against  Graham  is  impaired  or 
impeded  by  the  purchase  in  the  name  of  the  defendants. 

IIL  The  case  shows  nothing  else  which  the  Court  can  say,  as 
matter  of  law,  was  a  neglect  of  any  duty  incumbent  on  defoid- 
ants  as  brokers. 
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What  duty  can  the  Court  say  they  ought  to  have  performed 
before  paying  the  money  to  Graham  ?  They  could  do  no  more 
than  ascertain  Graham's  title.  They  could  ascertain  this  only  by 
evidence.  This  evidence  would  consist  of  acts,  declarations  and 
entries  of  the  Company's  oflBcers. 

If  the  Company  gave  eflFect  to  Graham's  act  of  transfer  by 
entering  the  defendants  as  stockholders  to  the  extent  of  the  stock 
transferred,  then  the  defendants  had  the  evidence  of  an  act^ 
declaration  and  entry  of  the  Company's  officers  and  agents.  This 
was  the  highest  and  best  evidence  they  could  obtain. 

It  is  submitted  that  the  Court  may  safely  say,  as  matter  of  law, 
that  these  brokers  were  justified  in  paying  over  the  money  to 
the  vendor  upon  finding  that  the  Company  acknowledged  his 
title  and  his  conveyance  as  valid. 

IV.  The  recovery  does  not  depend  npon  the  question  whether 
the  stock  was  or  was  not  genuine.  In  MitcheU  v.  Newhall^  (16 
Mees.  &  Welsh.,  808,)  the  broker  bought  a  letter  of  allotment, 
under  instructions  to  buy  shares ;  yet  in  that  case  and  in  Lavieri 
V.  H^aih^  (15  Mees.  k  Welsh.,  486,)  it  was  held  that  the  &ir  con- 
straction  of  the  order  was  for  the  jury ;  that  they  ought  to  say 
whether  the  principal  had  not  ordered  the  thing  which  the  broker 
bought 

V.  The  authorities  cited  by  the  plaintiff's  counsel  are  either  ^ 
inapplicable  or  sustain  the  defense.    But  few  of  them  present 
questions  between  a  broker  or  other  agent  and  the  person  employ- 
ing him. 

By  thb  Coubt— Hoffman,  J.  The  plaintiff  applied  to  the 
defendants  to  purchase  from  them  ten  shares  of  the  stock  in 
question.  Being  informed  that  they  had  none  to  sell,  the  plain- 
tiff then  distinctly  employed  them  as  brokers  to  purchase  for 
him  that  amount  of  shares. 

The  contract  between  the  plaintiff  and  defendants,  therefore, 
was,  that  they  were  to  buy  the  stock  from  some  third  party  for 
his  account.  He  gave  them  the  money  to  fulfill  this  contract, 
and  they,  in  effect,  paid  that  money  to  ihe  seller  of  the  stock. 

Tlie  plaintiff  dealt  with  the  defendants  as  stock  brokers,  and 
w&^  br>und  by  those  customs  which  prevailed  in  relation  to  that 
Bpe4?it!8  of  business.  {Florton  v.  Morgan^  6  Duer,  66;  affirmed  on 
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appeal,  1»  N.  Y.  R,  170.)  The  Court  above  say,  "  the  practice  at 
the  Stock  Board,  by  which  the  brokers  only,  and  not  their  cus- 
tomers, are  known  in  their  dealings  with  each  other,  was  not 
unreasonable,  and  the  plaintiff,  by  directing  this  purchase  to  be 
made,  must  be  understood  as  consenting  that  it  should  be  done 
in  the  usual  manner."  The  case  before  us  states,  that  in  making 
such  purchase  from  Graham,  and  in  causing  or  permitting  the 
ten  shares  to  be  transferred  to  them  before  calling  upon  the  plain- 
tiff to  pay,  and  in  receiving  said  check  from  plaintiff,  Ketchum, 
Bogers  &  Bement  acted  in  the  mode  usual  and  customary  among 
stock  brokers  in  the  city  of  New  York,  among  whom  it  was  not 
usual  or  customary  to  disclose  the  names  of  their  principals  to 
persons  with  whom  they  dealt 

This  is  sufficient  to  establish  a  special  custom,  although  it  is  in 
proof,  also,  that  some  brokers  make  use  of  what  is  called  "  pur- 
chase notes,"  in  which  the  purchasers  and  seller's  names  are  in- 
serted. 

This  custom,  then,  of  which  the  plaintiff  is  to  be  assumed  to 
have  had  notice,  puts  him,  I  think,  in  the  same  poeitioii,  as  in  the 
case  of  a  contract  made  distinctly  with  one  as  the  agent  of  a 
knbwn  or  disclosed  principal.  {Rathbon  v.  Budhmg^  15  John.  B-, 
1 ;  Mauri  v.  Heffeman,  18  id.,  68 ;  Ux  parte  Hartop,  12  Vee., 
862 ;  Lewis  v.  Nicholson^  18  Queen's  Bench  R,  603.) 

"No  rule  of  law,"  says  Lord  Eldon,  "is  better  ascertained, 
or  stands  upon  a  stronger  foundation  than  this,  that  where  an 
agent  names  a  principal,  the  principal  is  responsible,  not  the 
agent,  but,  for  the  application  of  that  rule  the  agent  must  name 
his  principal  as  the  person  to  be  responsible." 

A  party  who  deals  with  another,  or  employs  another  avowedly 
as  an  agent,  to  make  a  contract  with  some  one  who  he  consents 
shall  remain  unknown  at  the  time,  cannot  have  a  better  right 
against  the  agent  than  if  the  principal  had  then  been  disclosed. 
The  employment,  with  the  presumed  knowledge  of  the  custom, 
is  equivalent  to  a  consent. 

The  leading  case  of  Westropp  v.  SoJomorij  (8  CSommon  Bench 
R,  345,)  cited  by  the  plaintiff's  counsel,  appears  to  me  hostile  to 
his  claim.  The  plaintiffe  were  brokers,  and  were  employed  by 
the  defendant  to  sell  certain  scrip,  which  turned  out  to  be  invalid. 
The  certificates  were  such  as  to  deceive  everybody  who  dealt 
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with  them.  There  was  no  fraud  or  negligence  on  either  side. 
Still  they  were  invalid.  The  brokers  paid  the  purchase  money 
back  to  the  vendees,  as  also  a  certain  sum  which,  under  rules  of 
the  Stock  Exchange,  had  been  prescribed  to  be  paid  in  such 
cases.  They  then  sued  their  principal,  who  paid  into  Court  the 
purchase  money  but  contested  as  to  the  additional  sum.  The 
defense  was  sustained. 

The  Court  say :  "  It  seems  to  be  agreed  that  when  a  principal 
employs  an  agent,  the  former  is  bound  to  indemnify  the  latter, 
in  respect  of  all  payments  which  may  be  made  by  him  in  the 
due  course  of  his  employment  The  agent  may  recover  moneys 
80  paid  under  a  special  count  stating  a  promise  to  indemnify,  or 
under  a  count  for  money  paid.  The  vendees  were  entitled  to 
recover  back  the  money  paid  for  the  stock." 

I  do  not  think  that  the  employment  of  the  defendants,  in  this 
case,  can  justly  be  treated  as  an  employment  to  purchase  genuine 
stock,  to  the  extent  and  import  of  making  them  guarantors  of 
the  validity  of  that  which  they  should  purchase.  It  was  rather 
to  purchase  what  in  the  market  was  passing  as  stock  of  this  de- 
scription. {Lamerl  v.  HeaA,  15  Mees.  &  "Welsh.,  486.)  Then  the 
rule  of  indemnity  to  the  agent  when  the  principal  is  a  seller,  in- 
volves the  exemption  of  the  agent  from  responsibility,  when, 
under  similar  circumstances,  the  principal  is  the  purchaser. 

Again,  an  agent  employed  to  purchase  a  commodity  of  a  par- 
ticular character  or  quality,  is  only  bound  to  use  all  the  circum- 
spection and  diligence  which  a  prudent  purchaser  himself  would 
exercise.  The  nature  of  the  article,  the  opportunity  of  detecting 
the  defect  or  inferiority,  with  proper  diligence,  are  elements  in 
every  case  of  this  description.  {MainwariTig  v.  Brandon^  8  Taunt, 
202;  Van  Alenv.  Vanderpod,  6  John.  R.,  69;  Liotard  v.  Oravea^ 
8  Gaines'  R,  226.)  The  defendants  could  not  be  held  responsi- 
ble under  this  rule. 

Judgment  should  be  rendered  for  the  defendants  with  the  costs 
as  adjusted  in  the  submission,  vi2L,  $100.12. 

Judgment  ordered  accordingly 
Bosw.— Vol.  V.  65 
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William  Fish,  PlainttfT  and  Respondent,  v.  Isaac  Jacobsohk, 

Appellant 

1.  In  an  action  bj  the  payee  of  a  check  against  the  drawer,  it  is  no  defense 
that  it  was  given  bj  the  defendant  for  a  debt  owing  by  a-  third  person  to 
one  who  was  the  payee's  principal;  and  that  the  payee  accepted  it  aa  ^^enl 
for  the  debt  dae  to  bis  principal,  the  payee  being  expressly  authorized  to 
settle  such  debt  and  receive  payment  of  it. 

2.  Such  agent,  on  receipt  of  such  check,  having  credited  his  principal  with 
the  amount  of  it,  and  having- subsequently,  in  consequence  of  receiving  it 

,    and  before  it  was  protested,  paid  other  moneys  to  his  principal's  said  debtor 
which  otherwise  he  might  have  retained  and  ^){^ed  upon  the  debt  for  whidi 
the  check  was  given,  and  such  check  being  in  terms  payable  to  such  agent's 
order,  he  can  maintain  an  action  on  it,  in  bis  own  name. 
(Before  Hoffman,  Pierrepont  and  Moncrisf,  J.  J.) 
Heard,  November-3 ;  decided,  December  17,  1859. 

-  An  appeal  by  the  defendant  ftom  a  judgment  in  fiivor  of  tlie 
plaintiff,  entered  on  the  report  of  B.  W.  Bonnej,  Esq.,  as 
Referee. 

The  action  is  on  a  check,  or  bill  of  exchange,  in  these  wordsi 
viz.: 

**New  YoBK,  March  16,  1859. 
"  L.  S.  Lawrence  &  Co.,  Bankers,  pay  to  Mr.  William  Fish,  or 
order,  three  thousand  //^  dollars.  $8,000  ^/t- 

♦'Isaac  Jacobsohn." 


L.  S.  Lawrence  k  Co.  refused  to  pay  this  cheek,  and  it 
protested,  and  due  notice  was  giyen  to  the  defendant 

The  plaintiff  resides  in  London,  and  is  the  agent  of  Benjamin 
Lumley,  who  also  resides  there,  and  is  the  proprietor  of  a 
theatre.  The  plaintiff  came  to  New  York  in  February,  1659,  to 
receive,  as  such  agent^  all  moneys  coming  to  Lumley  as  faia 
share  of  the  proceeds  of  representations  and  concerts  given  and 
then  being  given  in  the  United  States,  by  Picolomini,  pursuant 
to  a  contract  in  that  behalf  between  Picolomini,  Lumley  k  B» 
Ullman^ 
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In  February  and  March,  1859,  several  such  representations 
and  concerts  were  given  in  New  York  and  in  other  parts  of  the 
United  States,  and  various  sums  of  money  were  paid  to  the 
plaintiflf  as  agent  of  Lumley,  on  account  of  Lumley's  portion  of 
the  proceeds  thereof.  The  defendant  was,  at  the  time,  acting  as 
Tillman's  agent  in  this  business  at  New  York ;  Ullman  being 
absent  at  the  south.  The  plaintiff  demanded  of  the  defendant^ 
as  Tillman's  agent^  a  full  settlement,  which  the  defendant  promised 
should  take  place. 

On  the  11th  o^  March,  1859,  there  was  a  representation  at 
New  Orleans.  The  plaintiff  being  then  in  that  city,  demanded 
of  Tillman,  who  was  also  there,  a  full  settlement.  On  the  12th 
of  said  March,  Tillman  promised  the  plaintiff  to  give  to  hinii 
before  noon  of  the  14th,  the  defendant's  check  for  the  whole 
sum  due  to  Lumley,  or  to  assign  the  whole  net  proceeds  of 
future  concerts,  until  Lumley  was  paid  the  whole  balance  due 
to  hioL  On  the  14th  of  March  he  made  such  an  assignment  to 
the  plaintiff,  and  on  the  16th  of  March  the  defendant,  at  New 
Orleans,  gave  to  the  plaintiff  the  check  in  question ;  which  chedc 
was  given  by  the  defendant,  and  received  by  the  plaintiff,  for 
$3,000.25,  that  being  the  aggregate  of  two  sums^  viz.:  $2,555.76 
for  the  balance  of  proceeds  of  concerts  prior  to  March  11,  1859, 
due  to  Lumley,  and  $444.50,  Lumley's  share  of  the  proceeds  of 
the  concert  of  March  11,  1859.  The  plaintiff  gave  a  receipt  for 
the  check,  specifying  for  what  it  had  been  given,  and  in  his 
account  with  Lumley,  credited  him  with  the  amount  of  the 
check. 

The  plaintiff  under  the  assignment  aforesaid,  received  the 
whole  net  proceeds  of  three  concerts  given  on  the  16th,  18th 
and  19th  of  said  March;  and  having  received  defendant's  said 
check  for  the  sums  and  cause  above  stated,,  paid  to  Tillman's 
agent,  Tillman's  portion  of  the  proceeds  of  the  said  three  concerts. 

The  defendant  defended  this  action,  brought  on  his  said  check, 
on  the  grounds  that  he  gave  the  check  without  consideration, 
and  that  no  action  would  lie  on  it  in  the  plaintiff's  name ;  and 
if  any  one  could  recover  upon  it,  Lumley  albne,  as  the  actual 
party  in  interest,  must  sue  as  plaintiffs 

The  Referee  decided  that  the  plaintiff  received  and  held  the 
check  for  a  good  and  suf&oient  consideration,  and  could  mo^n- 
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tain  an  action  upon  it  in  his  own  name,  and  was  entitled  to  a 
judgment  for  $3,068.49  (principal  and  interest)  and  his  costs. 
The  defendant  excepted  to.  these  conclusions  severally,  and 
appealed  to  the  general  term  from  the  judgment  entered  in 
accordance  with  the  Referee's  decision. 

John  Tovmshend^  for  defendant,  (appellant,) 

Insisted  (1st.)  that  the  consideration  of  the  check  was  open  to 
inquiry  between  the  parties  to  this  action;  (2d.)  the  presump- 
tion is  that  the  check  was  received  as  a  conditional,  and  not  as 
an  absolute  payment;  (3d.)  an  agent,  prima  facie,  has  no  right 
to  receive  payment  otherwise  than  in  money,  and  payment  by  a 
bill  will  be  treated  as  unauthorized;  (4th.)  the  promise  of  a 
third  person  to  pay  the  preexisting  debt  of  another,  for  which 
he  is  not  liable,  is  without  consideration  and  void. 

Also,  that  it  appears  the  plaintiff  is  suing  as  agent,  and  it  is 
not  alleged  he  had  authority  to  receive  the  check ;  he  was  not 
the  proper  party  to  sue.  The  check  was  given  to  Lumley,  and 
the  plaintiff  shows  no  authority  to  sue  in  his  behalf. 

T.  n.  Rodman,  for  plaintiff,  (respondent) 

I.  The  complaint  avers  that  the  check  was  given  in  settlement 
of  a  balance  due  by  Ullman  to  Lumley.  The  answer,  that  it 
was  given  to  pay  a  debt  claimed  to  be  due  by  Ullman  to  Lumley, 
but  that  in  fact  no  such  debt  was  then  and  there  due. 

On  tliis  answer,  on  which  the  cause  was  brought  to  trial,  the 
plaintiff  was  entitled  to  judgment. 

IL  The  amendment,  called  a  further  answer,  did  not  alter  the 
case  except  by  requiring  the  plaintiff  to  prove  the  presentment 
of  the  check,  which  he  did. 

IIL  In  addition  to  this,  he  proved  by  his  own  oath  the  whole 
transaction. 

Defendant  was  Ullman's  manager;  promised  plaintiff  a  settle- 
ment of  accounts,  on  his  arrival  in  New  York  from  England. 
Defendant  procrastinated,  and  evaded  a  settlement  in  New  York; 
paid  $1,500  on  account  in  Cincinnati,  and  promised  to  close  the 
whole  matter  when  the  party  reaelud  New  Orleans. 

There  Ullman  promised  to  settle  by  giving  defendant's  check, 
and  if  he  failed  to  do  so,  to  assign  to  him  the  net  receipts  of  the 
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theatre  at  New  Orleans,  until  the  balance  was  liquidated,  and 
did  so. 

Then  defendant  promised  his  check  and  gave  it,  and  took  a 
receipt  for  it  in  settlement  of  balance  of  concert  account,  and 
profits  of  performance  in  New  Orleans. 

Oa  the  faith  of  this  check,  plaintiff  paid  over  the  portion  of 
expenses  of  the  next  performance  in  New  Orleans,  and  UUman's 
share  of  profits  which  plaintiff  had  previously  received;  and 
did  the  same  as  to  three  subsequent  performances. 

Upon  these  facts,  the  conclusions  of  law  necessarily  follow. 

The  judgment  should  be  affirmed,  with  costs. 

By  the  Court — Hoffman,  J.  Two  of  the  propositions  of 
the  learned  counsel  of  the  defendants,  in  the  elaborate  points 
submitted,  may  be  conceded  to  be  law.  One,  that  the  conside- 
ration on  which  the  draft  was  given  could  be  inquired  into 
between  these  parties,  and  that  a  plea  of  no  consideration  made 
out  could  be  a  defense.  The  other  is,  that  the  giving  of  the 
draft  in  question  did  not  extinguish  Lumley's  demand  upon 
Ullman. 

The  case  of  Orofts  v.  Beale,  (5  Eng.  L.  k  Eq.  R.,  408,)  is  strong 
upon  the  first  point,  and  applicable  in  its  facts  to  the  present  case. 
PraU  V.  FooU,  (5  Seld.,  468,)  and  Noel  v.  Murray,  (8  Kern.,  167,) 
may  be  referred  to  for  the  second  proposition.  "  The  substitu- 
tion of  one  executory  agreement  to  pay  for  another,  is  no  satis- 
faction of  the  debt,  unless  there  is  an  express  agreement  to  accept 
the  new  obligation  as  a  satisfaction  of  the  old." 

But  a  distinction  exists  on  the  facts  of  the  present  case,  grow- 
ing out  of  the  law  of  mercantile  paper,  which  is  sufficient  to 
sustain  the  action.  It  is  well  established  law  in  this  Court,  that 
a  note  made  for  the  accommodation  of  a  payee,  and  by  him 
j)issed  to  another  as  security  for  a  preexisting  debt,  may  be 
recovered  upon.  (Zfe  Zeng  v.  Fyfe^  1  Bosw.  R.,  885,  and  cases 
cited.)  In  that  of  The  Bank  of  Rutiand  v.  Buck,  (5  Wend.,  66,) 
the  surety  to  a  note  given  for  the  accommodation  of  the  princi- 
pal, was  held  liable  when  passed  away  as  collateral  security  for 
payment  of  a  judgment. 

Thus,  in  the  present  case,  the  defendant  has  given  this  draft 
for  the  accommodation  and  benefit  of  Ullman,  and  it  has  gone 
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to  the  plaintiff  as  secarity  for  UllmaQ's  debt,  and  he  is  liable 
upon  it    But  this  leads  to  another  question. 

The  debt  was  not  owing  to  the  plaintiff,  but  to  Lumley,  and 
it  is  objected  that  Fish  is  not  the  proper  party  to  bring  the  action. 

The  promise  is  made  to  him  by  his  own  name,  without  further 
designation  or  qualification.  It  purports  to  be  a  contract  with 
him  personally.  It  is  in  every  just  sense  made  with  him,  and 
lie  may  sue  thereon.  {Oonsiderant  v.  Brisbane,  2  Bosw.,  471.) 

We  think  the  judgment  must  be  affirmed,  with  costs.' 


John  S.  Patterson,  Administrator,  Plaintiff,  v.  Samuel  Perrt 
et  ai.,  Defendants. 

White,  Warner  &  White,  Appellants,  and  Gboroe  Milns, 

Respondent 

1.  Where  the  owner  of  goods,  residing  in  Ohio,  consigned  them  to  a  factor 
residing  in  New  York  city,  for  sale,  and  such  factor,  on  advice  of  shipments 
of  goods  from  time  to  time,  and  on  receipt  of  hills  of  lading  for  such  goods 
advanced  to  the  consignor,  and  on  the  6th  of  April,  1854,  the  consignee's 
advances  and  charges  exceeded  in  amount  the  value  of  the  consigned  pro- 
perty which  had  then  come  to  hand,  but  were  less  in  amount  than  the 
value  of  the  whole  consigned  property,  (including  the  value  of  that  for 
which  bills  of  lading  had  been  received,  but  which  had  not  then  arrived,) 
and  all  of  such  consigned  property  arrived  by  the  15th  of  June,  1854,  and 
on  subsequent  sales  produced  a  surplus,  afler  paying  all  advances  and 
charges,  an  attachment  against  the  property  of  such  consignor,  issued  under 
the  Code,  and  served  by  delivering  a  certiGed  copy  of  it  to  such  factor  on 
the  6th  of  April,  1854,  will  attach  and  bind  such  surplus,  and  sudi  attach- 
ing creditor  will  hold  it  in  preference  to,  and  to  the  exclusion  of^  another 
creditor  of  such  consignor,  who  obtains  an  attachment  against  the  latter 
and  serves  it  in  like  manner  on  the  15th  of  June,  1854. 

2.  This  result  will  follow,  although  enough  of  the  consigned  property,  to  paj 
the  factor's  advances  and  charges,  had  not  only  not  been  received  by  the 

>  See  Ro1)in60ii*§  Pnctioe,  vol.  8,  p.  84,  and  the  casea  there  collected,  which  support  tiM 
propockltioD,  that  as  a  general  rule,  on  a  contract  not  qoder  seal,  made  with  an  ag«nt  In  hia 
own  name,  either  the  agent  or  principal  may  sae.  (See.  also,  Poor  v.  Outlford^  6  Scld.,  STIw) 
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factor,  but  had  not  arrived  within  the  State  of  New  York  when  the  first 
attachment  was  issued  and  thus  served. 
3b  Nor  will  it  make  any  difference  that  the  creditor  issuing  the  second  attach- 
ment  became  such  creditor  by  discounting  for  said  consignor,  at  the  date 
and  time  of  the  last  of  said  shipments,  two  bills  drawn  by  the  consignor 
against  said  shipment,  and  that  the  factor  was  advised,  by  the  consignor's 
letter  indosing  the  bill  of  lading  for  that  shipment,  of  the  drawing  of  said 
two  bills  against  said  shipment,  and  was  requested  to  honor  the  same ;  and 
such  letter  and  bill  of  lading  was  received  by  the  factor  on  the  5th  of 
April,  1854,  before  the  first  attachment  was  served  or  issued. 

(Before  Hoffman,  Phrrepomt  and  MoNOHnnr,  J,  J.) 

Heard,  October  26th ;  decided,  December  24th,  1859. 

This  is  an  appeal  by  the  defendants,  White,  Waraer  k  White, 
fiom  a  jadgment  declaring  that  they  have  no  lien  upon  or  right 
to  the  moneys  forming  the  subject  of  the  action,  and  directing 
that  such  moneys  be  paid  to  the  defendant,  George  Milne,  surviv- 
ing member  of  a  firm  compoeed  of  himself  and  George  W.  Beed. 
The  action  was  tried  before  Mr.  Justice  Hoffxan,  without  a  jury, 
on  the  26th  of  February,  1859. 

The  action  was  commenced  by  John  S.  Patterson,  administrator 
of  Samuel  Lewis,  deceased,  as  plaintiff,  to  recover  balance  of 
proceeds  of  property  consigned  to  the  defendant,  Samuel  Perry, 
a  factor  and  commission  merchant,  for  sale,  by  one  Albert  Lewis, 
of  Cincinnati,  Ohio,  and  was  brought  against  Perry  alone.  The 
plaintiff  claimed  that  the  property  and  the  proceeds  thereof 
rwnaining  in  Perry's  hands,  had  been  assigned  by  Albert  Lewis 
to  one  Henry  Lewis,  and  by  said  Henry  to  the  plaintiff's 
intestate. 

On  the  application  of  Perry,  the  said  Albert  Lewis  and  Henry 
Lewis,  the  firm  of  White,  Warner  &  White,  the  firm  of  Milne  & 
Beed,  and  John  Orser,  Sheriff,  of  New  York,  were  also  made 
parties,  defendants. 

On  the  further  application  of  Perry,  and  on  notice  to  all  of 
said  defendants,  an  order  was  made  that  Perry  pay  into  Court 
the  sum  of  $6,696.62,  the  balance  of  proceeds  in  his  hands,  with 
Interest  from  the  22d  of  March,  1856,  to  the  credit  of  the  cause, 
(in  all  $7,618.73,)  and  that  on  doing  so  he  be  discharged  from  all 
claims  from  either  party  in  respect  to  such  property  or  its  pro- 
ceeds.   Perry  complied  with  said  order. 
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At  the  trial,  it  was  determined  that  the  plaintiff  had  no  right 
to  such  moneys,  and  the  contest  (as  he  did  not  appeal  from  the 
judgment)  narrowed  to  one  between  the  firm  of  White,  Warner 
&  White,  and  the  firm  of  Milne  &  Reed,  both  of  which  firms 
claim  such  moneys  by  virtue  of  attachments  issued  by  them 
against  said  Albert  Lewis,  and  executed  by  said  John  Orser, 
as  SheriflF  of  the  city  and  county  of  New  York. 

The  attachment  against  Albert  Lewis,  at  the  suit  of  WhitCi 
Warner  &  White,  was  issued  and  served  on  the  6th  of  AprU, 
1854.  The  property  which  Albert  Lewis  had  then  consigned  to 
Perry,  and  which  had  come  to  the  hands  of  the  latter,  was  not  of 
sufficient  value  to  pay  the  advances  and  charges  which  Perry  had 
made  to  said  Albert  Lewis  thereon  and  upon  other  property  not 
then  received  by  him,  but  of  the  shipment  of  which  he  had  been 
previously  advised,  and  the  bills  of  lading  for  which  he  had  pre- 
viously received. 

But  the  property  then  in  Perry's  hands,  which  Albert  Lewis 
had  previously  consigned  to  him,  and  that  covered  by  bills  of 
lading  then  in  Perry's  hands,  which  had  not  then  arrived  or  been 
received  by  Perry,  was  worth  more  in  the  aggregate  than  the 
amount  due  to  Perry  for  advances  and  charges.  The  property 
not  yet  actually  received  in  New  York,  had  been  shipped  and  was 
in  course  of  transportation  to  the  city,  and  between  the  said  6th  day 
of  April  (when  the  attachment  of  White,  Warner  &  White  was 
issued  and  served  on  Perry)  and  the  15th  day  of  June,  (when 
the  attachment  of  Milne  &  Beed  was  served  on  Perry,)  it  all 
came  into  Perry's  hands. 

The  proceeds  of  the  last  shipments  made  by  Albert  Lewis,  were 
claimed  by  Milne  &  Beed  to  constitute  the  surplus  in  the  hands 
of  Perry,  after  paying  his  advances  and  charges.  No  property 
was  shipped  by  Lewis  after  the  1st  day  of  April,  1854,  but  on 
that  day  an  invoice  amounting  to  $8,548.92  was  shipped  frona 
Cincinnati  to  Perry ;  and  on  the  same  1st  of  April,  1864,  said 
A.  Lewis  drew  two  drafts  or  bills  of  exchange  on  Perry,  each 
for  the  sum  of  $4,202.99,  one  dated  that  day,  and  the  other  April 
8d,  to  his  own  order,  which  two  drafts  were  discounted  for  him 
by  said  Milne  &  Reed  of  Cincinnati,  about  the  1st  of  April,  1854, 
who  paid  the  proceeds  to  said  A.  Lewis.  On  the  same  day,  A. 
Lewis  wrote  to  Perry  inclosing  the  bills  of  lading  for  the  property 
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shipped  on  said  1st  day  of  April,  advising  him  of  having  drawn 
said  two  drafts  against  the  same,  and  requesting  him  to  honor 
them.     Perry  received  this  letter  on  the  5th  of  April,  1864. 

Oa  the  6th  of  April,  1854,  after  the  attachment  of  White, 
Warner  &  White  had  been  served,  these  drafts  were  presented 
to  Perry  for  acceptance.  He  refused  to  accept  them  on  account 
of  such  attachment  having  been  served,  and  they  were  protested 
for  non-acceptance. 

On  the  16th  of  June,  1854,  Milne  &  Reed,  in  an  action  com- 
menced by  them  against  Albert  Lewis  on  said  drafts,  procured 
an  attachment  against  the  property  of  said  Lewis,  which  was 
served  upon  Perry  on  the  same  day. 

On  or  before  the  15th  of  June,  Perry  had  received  the  pro- 
perty shipped  on  the  1st  of  April,  and  also  all  prior  shipments; 
and  the  sales  of  the  consigned  property  extended  into  the  follow- 
ing August  and  September.  There  was  a  balance  produced  from 
the  whole  property  received  by  Perry,  of  the  amount  so  as  afore- 
said brought  into  Court,  over  and  above  his  advances  and  charges. 

He  made  no  advances  at  any  time  on  the  specific  property 
shipped  on  the  1st  of  April,  1854,  except  the  charges  for  freight, 
insurance,  &c.  On  the  1st  of  April,  1854,  he  was  a  creditor  of 
Albert  Lewis  to  about  the  sum  of  $25,000,  having  made  ad- 
vances from  time  to  time,  on  being  advised  of  the  shipment  of 
property,  much  of  which  had  not  then  reached  his  hands ;  nor 
does  the  evidence  show  that  it  had  arrived  within  the  State  of 
New  York  on  the  6th  of  April,  1854. 

White,  Warner  &  White  and  Milne  &  Reed  had  prosecuted 
their  attachment  suits  to  judgment  prior  to  the  trial  of  this  action, 
and  the  records  of  recovery  therein  were  put  in  evidence. 

Each  attachment  was  served  by  a  delivery  by  the  Sheriff  to 
Perry  of  a  copy  thereof,  having  indorsed  thereon  a  certificate 
signed  by  the  Sheriff,  and  dated  on  the  day  of  such  service,  in 
these  words,  viz. : 

"  I  hereby  certify  the  within  to  be  a  true'copy  of  the  original 
warrant  of  attachment,  as  served  by  me  in  this  suit,  and  that  the 
attachment,  of  which  the  within  is  a  copy,  is  now  in  my  hands, 
and  that  in  it  I  am  commanded  to  attach  and  safely  keep  all  the 
estate,  real  and  personal,  of  the  said  Albert  Lewis  within  my 
county,  (except  such  articles  as  are  by  law  exempt  from  execu- 
Uosw.— Vol.  V.  66 
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tion,)  with  all  books  of  account,  vouchers  and  papers  relating 
thereto ;  and  that  all  such  property  and  effects,  and  the  debts  and 
credits  of  the  said  Albert  Lewis,  now  in  your  possession,  Or 
under  your  control,  are  or  which  may  come  into  your  possession, 
or  under  your  control,  will  be  liable  to  said  warrant  of  attach- 
ment, and  you  are  hereby  required  to  deliver  all  such  property, 
&C.,  into  my  custody  without  delay,  with  a  certificate  thereof/' 

Perry  sold  the  several  shipments,  indiscriminately,  for  the  pur- 
pose of  paying  advances ;  not  selling  property  first  shipped  to 
pay  the  advances  first  made. 

The  Judge  held  that  the  resulting  general  balance  of  $6,696.62 
was  to  be  considered  as  derived  from  property  received  by  Perry 
after  the  6th  of  April,  1854,  and  most  of  it  from  that  shipped  on 
the  1st  of  April ;  that  "White,  Warner  &  White  acquired  no  lien 
on  it  under  their  attachment ;  but  that  the  attachment  of  Milne 
&  Beed  was  a  lien  thereon,  and  that  the  net  surplus  thereof  be 
paid  to  Milne  as  survivor  of  Beed,  he  having  died  pendente  lite. 

White,  Warner  &  White  excepted  to  these  conclusions  seve- 
rally, and  from  the  judgment  entered  upon  said  decision  they 
appealed  to  the  General  Term. 

S.  Weir  Sgosevelt,  for  appellants. 

I.  It  is  the  opinion  of  the  Court  below,  that  the  fand  in  dis- 
pute was  chiefly  produced  by  the  sale  of  the  last  lot  of  goods^ 
and  that  Perry  had  paid  charges,  but  had  not  made  advances  on 
this  last  lot  specifically.  It  appears,  however,  from  Perry's 
accounts,  which  are  in  evidence,  to  have  been  the  course  of  deal- 
ing between  Lewis  and  Perry,  not  to  discriminate  among  the 
various  lots,  but  to  sell  a  portion  of  one  with  another  as  suited 
the  market,  not  keeping  separate  accounts  with  each  lot;  and  if 
one  lot  did  not  fully  repay  advances,  the  next  lot  was  sold  to 
meet  the  deficiency,  and  such  indeed  is  of  necessity  the  general 
custom  among  commission  merchants.  It  is  therefore  difficult  to 
ascertain  as  a  matter  of  fact  which  of  the  lots  per  se  may  fairly  be 
said  to  have  produced  the  fund  in  dispute.  It  appears  to  be  con- 
ceded by  all  parties,  however,  that  Perry  was  consignee  of  all  the 
goods,  and  in  possession  of  the  bills  of  lading,  with  the  right  to 
sell  the  whole  in  order  to  pay  himself  advances,  commissions  and 
expenses,  and  he  did  sell  the  whole  accordingly.    No  attempt 
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was  made  under  either  of  the  rival  attachments,  to  take  posses- 
sion of  the  goods  or  interfere  with  Perry's  sales,  and  nothing 
was  done  by  the  Sheriff  beyond  the  service  of  copy  and  notice^ 
and  the  Court  finds  that  the  last  lot  was  subject  to  Perry's 
advances,  which  were  a  balance  of  advances  not  repaid  by  the 
proceeds  of  the  previous  lots. 

n.  Under  these  circumstances,  we  do  not  understand  how  the 
presence  of  the  goods  in  the  county  can  affect  the  priority  of  the 
attachments,  as  between  these  defendants.  It  has  been  deter^ 
mined  {Broumell  v.  Qxmhy^  8  Duer,  9,)  that  the  Sheriff  cannot 
take  possession  of  goods  so  consigned,  and,  in  fact,  he  did  not 
take  possession.  How,  then,  is  the  lien  of  an  attachment  made 
more  strong  by  the  bodily  arrival  within  the  county,  or  more 
weak  by  the  non-arrival,  of  certain  goods  which  the  Sheriff  is 
not  permitted  to  touch  when  they  come  here,  and  which,  as 
goods,  are  absolutely  controlled  by  the  consignee.  It  is  even 
doubtful  (see  above  case)  whether  the  creditors  could  have 
obtained  possession  on  any  terms,  but  certainly  they  could  not 
without  paying  Perry  his  advances  and  commissions  on  the 
earlier  lots,  and  his  expenses  and  commissions  on  the  last  lot. 
When  no  levy  can  be  made  on  goods  under  an  attachment,  their 
precise  location,  at  a  given  moment,  is  both  theoretically  and 
practically  of  little  importance,  and  can  certainly  not  settle  pri- 
orities. 

III.  Neither  of  the  attachments,  therefore,  could  in  law,  or 
did  in  fact,  reach  the  goods,  nor  can  either  be  said  to  have 
reached  the  interest  of  the  consignor  in  the  goods.  The  interest 
of  a  party  in  goods,  as  such,  cannot  be  considered  as  attached, 
when  the  creditor  is  not  enabled,  by  force  of  the  writ,  directly 
or  indirectly,  to  take  possession  of  or  qontrol  the  property. 
Perry,  the  consignee,  might  rightfully  have  sold  all  the  goods 
before  they  came  into  the  county,  and  had,  in  all  respects,  com- 
plete control.  {Broumell  v.  Camley,  8  Duer,  9 ;  Bryce  v.  Bwoks, 
26  Wend.,  367 ;  Khapp  v.  Alvord,  10  Paige,  205.)  Supposing 
this  and  the  former  propositions  to  be  assumed  as  correct,  the 
question  is,  what  was  effected  by  the  service  of  the  certified 
copies  of  the  writs  and  notices  upon  Perry,  the  consignee.  It  is 
conceded  that,  on  the  same  day,  but  before  the  service  of  the  fifst 
attachment,   the  bills  of  lading  of  the  last  lot  of  goods  were 
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received  by  Perry,  and  we  contend,  on  behalf  of  White,  War- 
ner &  Co.,  that  at  that  moment  the  consignee,  Perry,  obtained  the 
immediate  right  to  sell  the  goods,  and  held  the  legal  title, 
while  Albert  Lewis,  the  consignor,  at  the  same  moment,  became 
80  far  a  creditor  of  Perry,  that  the  goods  would  be  charged 
against  Perry  in  anticipation  of  the  final  accounting.  When 
the  bills  of  lading  came  to  hand,  Perry  might  have  forthwith 
sold  the  goods  "  to  arrive,"  and  forthwith  transferred  the  title 
accordingly.  What  interest,  then,  did  Lewis,  the  consignor, 
retain  after  the  arrival  of  the  bills  of  lading  which  could  be  the 
subject  of  attachment  ?  He  had,  perhaps,  the  right  of  reclaim- 
ing the  bills  of  lading,  or  of  stopping  the  goods  during,  their 
transit,  a  right  which  he  did  not  exercise,  and  which  no  creditor 
did  or  could  exercise  for  him  by  attachment.  He  had,  also,  per- 
haps, the  right  of  demanding  a  return  of  the  goods  on  paying 
the  consignee  his  advances,  if  any,  and  expenses  and  commis- 
sions ;  another  right  not  exercised,  if  capable  of  being  exercised, 
by  the  attaching  creditors.  He  had,  lastly,  a  right,  clear  and 
unquestionable,  which  he  did  exercise,  and  that  was,  to  consider 
Perry  as  a  debtor  charged  with  the  goods,  and  personally  respon- 
sible to  account  for  the  proceeds,  and  leave  him  to  act  upon  the 
bills  of  lading,  and  exercise  his  own  rights  as  consignee,  undis- 
turbed, receiving  and  selling  the  goods  to  pay  the  advances,  if 
any,  or  if  none,  the  expenses  and  commission.  This  last  right 
as  creditor,  or  interest  of  Lewis  in  a  final  accounting  between 
himself  and  Perry,  was  the  subject  of  attachment,  (Code,  §§  234, 
235,)  and  as  it  began  to  exist  at  the  moment  the  bills  of  kding 
were  received,  it  was  reached  first  by  the  first  attachment  The 
amount  of  indebtedness  was,  it  is  true,  not  yet  fixed,  but  there 
was  an  existing  interest,  and  the  position  of  Perry  may  be  com- 
pared to  that  of  a  person  holding  collaterals  in  pledge,  in  which 
case  an  attachment  against  the  pledgor,  served  on  such  holder, 
would,  we  think,  obtain  priority  for  any  surplus,  although  the 
balance  of  account  could  not  be  ascertained  before  a  sale  of  the 
collaterals.  Indeed,  the  amount  between  Perry  and  Lewis  was 
not  fixed  until  after  the  service  of  the  second  attachment,  which, 
in  this  respect,  as  in  many  others,  is  in  the  same  dilemma  as  the 
first.  We  contend,  of  course,  as  is  in  substance  found  by  the 
Court  below,  that  Perry  rightfully  held  and  sold  this  last  lot  to 
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repay  a  portion  of  the  previous  advances  not  refunded  by  the  for- 
mer lots,  as  well  as  expenses  and  commissions;  but  the  case 
would  not  be  varied,  if  the  sale  of  the  last  lot  had  been  merely 
lo  obtain  a  return  of  expenses  and  commissions ;  and  we  have 
endeavored  to  show  that  even  under  such  circumstances  the 
attachment  of  White,  Waraer  k  Co.  has  priority,  because : 

1st  Under  neither  attachment  was  any  levy  or  inventory 
made,  or  possession  taken  of  the  goods. 

2d.  Under  both,  the  inchoate  indebtedness  of  Perry  to  Lewis 
was  attached  in  the  order  of  service. 

IV.  A  levy  under  any  attachment  should  enure  to  the  benefit 
of  a  former  attachment  by  statute,  by  analogy  with  executions  at 
common  law,  and  as  a  matter  of  sound  policy.  {Peck  v.  Tiffany, 
2  Comst,  450,  467 ;  Raij  v.  Birdseye,  5  Denio,  624,  625 ;  Solomon 
V.  FrecTnan,  4  Sandf  Ch.,  515;  8  R.  S.,  5th  ed.,  645,  §  15,  [366] ; 
Code,  §232;  12  J.  R,  403.) 

V.  It  must  be  noted  that  Lewis  was  not  himself  owner  of  the 
goods,  but  was  consignee  or  pledgee,  having  made  advances,  and, 
therefore,  possessing  a  lien  which  he  transferred  to  Perry  by  the 
bills  of  lading ;  and  this  fact  removes  the  goods,  as  goods,  still 
further  out  of  the  scope  of  the  attachment,  and  renders  the  inte- 
3rest  of  Lewis  more  plainly  such  a  claim,  as  when  assigned  to 
Perry,  was  subject  forthwith  to  attachment  without  reference  to 
the  location  of  the  goods. 

0.  O.  Ooddard,  for  respondent 

1.  It  was  found  by  the  Court  at  Special  Term,  and  was  clear 
from  the  evidence,  that,  at  the  time  of  the  attachment  of  White, 
Warner  &  White,  April  6th,  the  advances  and  charges  of  Perry 
on  the  property  of  Albert  Lewis,  then  in  Perry's  hands,  much 
exceeded  the  value  of  the  property ;  so  that,  as  the  accounts  then 
stood,  there  was  nothing  to  attach  in  Perry's  hands;  on  the  con- 
trary, Lewis  was  largely  a  debtor  to  Perry.  Also,  that,  at  the 
time  of  the  attachment  of  Milne  &  Co.,  June  15,  all  the  property 
had  been  received  by  Perry,  creating  a  balance  in  Perry's  hands, 
which  constitutes  the  fund  in  Court,  and  which  was  derived  from 
the  property  received  after  April  6,  and  chiefly  from  that  shipped 
April  1. 

To  which  finding  of  facts  there  is  no  exception. 
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n.  The  decision  at  the  Special  Term  waa  correct,  that  Whit^ 
Warner  &  White,  by  their  attachment,  acquired  no  right  to  the 
proceeds  of  the  property  which  arrived  in  New  York,  and  was 
received  by  Perry  after  April  6,  and  that  they  were  not  entitled 
to  the  funds  in  Court. 

Their  attachment  had  no  prospective  operation,  so  as  to  reach 
property  coming  into  the  county,  and  into  Perry's  hands,  after 
the  service  of  it  It  was  served  on  the  6th  of  April,  and  at  no 
subsequent  time. 

By  the  terms  of  the  Code,  and  by  the  nature  of  the  writ  of 
attachment,  no  property  is  reached  by  it,  except  that  in  the  county 
and  on  hand  when  it  is  served.  (Code,  §§  231,  232,  235,  236, 240 
and  241 ;  2  R  S.,  2d  ed.,  p.  44,  §§  7,  8,  28-34;  Learned  v.  Van' 
dmburgh,  7  How.  Pr.  R,  379 ;  /S  C,  8  id.,  77.) 

Attachments  in  other  States  are  analogous. 

"  The  moment  of  service  is  the  precise  period  when  a  debt  is 
attached,  and  if  it  be  then  existing,  it  is  secured  by  the  process; 
but  if  it  does  not  then  exist,  no  lien  is  created,  as  (he  operation  of 
an  aUachment  from  its  nature  is  immediate  and  not  prospective/* 
{Fitdi  V.  Waite,  5  Conn.  R,  122.) 

"  To  constitute  an  attachment  of  goods,  the  officer  must  have 
the  actual  possession  and  custody.  This  results  from  the  legal 
import  of  the  word ;  and  in  this  sense  it  is  now  to  be  understood." 
{Lane  v.  Jackson^  5  Mass.  R,  162.) 

In  this  respect,  attachments  are  unlike  executions,  which  take 
effect  by  delivery  to  the  Sheriff,  except  against  &m<z  fide  pur* 
chasers  for  value. 

IIL  The  bills  of  lading  being  in  Perry's  hands  did  not  subject 
to  the  attachment  property  on  the  Ohio  river,  or  elsewhere,  on  its 
way  to  New  York.  They  are  merely  evidence  of  Perry's  having 
some  interest  in  the  property,  but  have  no  effect  to  bring  the 
property  within  the  reach  of  the  Sheriff. 

As  to  that  shipped  on  the  1st  of  April,  Perry  had  then  no 
interest  in  it,  not  having  advanced  or  paid  anything  on  it  {Qrant 
V.  Shaw,  16  Mass.  R,  841.) 

IV.  Perry  had  a  specific  lien  for  his  advances  and  charges  on 
all  the  property,  except  that  shipped  on  the  1st  of  April ;  on  which 
last  he  refused  to  advance 
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As  against  Milne  k  Co.,  had  the  qaestion  arisen,  Perrj  would 
have  been  bound  to  look  first  to  the  property  on  which  he  had 
such  specific  lien.  But  the  funds  in  Court  are  found,  in  fact,  to 
arise  from  the  property  received  after  April  6,  and  chiefiy  from 
that  shipped  on  the  Ist  of  April. 

None  of  the  exceptions  to  the  decision  at  Special  Term  are 
well  taken,  and  the  judgment  should  be  affirmed,  with  costs. 

MoNCBiEP,  J.  The  material  question  arising  upon  the  evi- 
dence in  the  Court  below  was,  whether  "  the  attachment  of  Milne 

6  Reed,  though  suhoequent  in  time,  took  priority  in  effect?"  And 
it  was  held  it  did;  and  judgment  was  ordered  for  the  payment 
of  the  funds  to  them.    This,  in  my  opinion,  was  erroneous. 

The  Court  below  found  that  the  debtor,  Albert  Lewis,  had  such 
an  interest,  or  property,  as  was  the  subject  of  attachment.  This 
view  cannot  be  questioned :  it  is  expressly  so  decided  in  8  Duer,  9. 

The  property  was  in  Samuel  Perry,  by  virtue  of  his  previous 
advances,  and  the  possession  of  the  bills  of  lading  gave  to  him, 
as  against  the  world,  the  right  to  receive  the  goQjds  and  to  dispose 
of  them.  (8  Duer,  12 ;  5  Seld.,  659.) 

A  notice  of  the  issuing  of  the  attachment  was  served  upon  Mr. 
Perry  in  each  action.  The  same  Deputy  Sheriff  had  possession 
of  both  writs. 

In  the  case  of  White  et  aZ.,  the  notice  and  copy  attachment  was 
received  by  Mr.  Perry  on  the  6th  day  of  April,  1854,  and  while 
Ae  goods  were  on  their  way  to  New  York.  In  the  matter  of 
Milne  k  Reed,  the  notice  was  served  on  the  15th  day  of  June, 
1864,  and  after  the  arrival  of  the  goods  at  New  York.  Strictly 
speaking,  neither  attachment  was  levied  upon  the  property  in  the  * 
hands  cf  Mr.  Perry,  nor  was  there,  on  behalf  of  either  party,  such 
a  service  of  the  attachment  as  the  law  requires  to  create  a  lien. 
No  inventory  was  made,  and  no  notice  given  specifying  the  par- 
ticular property  or  interest  seized.  (5  Duer,  260 ;  9  Conn.,  530 ; 

7  id.,  27 1 ;  4  E.  D.  Smith,  448.) 

In  neither  instance  did  the  Deputy  Sheriff  receive  a  certificate 
from  Mr.  Perry. 

Tlic  attachment  of  White  et  al.  was  a  valid  and  continuing  pro- 
cess m  the  hands  of  the  Sheriff,  at  the  time  of  the  receipt  and 
service  of  notice  under  the  attachment  of  Milne  &  Reed. 
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An  attachment  is  an  *^  anticipated  execution"  to  take  and  bold 
the  property,  subject  to  a  judgment  in  the  action.  (16  Johns.,  107 ; 
Tlmyer  v.  Willet,  in  this  Court,  November  12, 1869.*) 

Executions  in  the  hands  of  the  Sheriff  bind  the  goods,  and  any 
levy  made  by  him  enures  to  the  benefit  of  the  executions  in  the 
order  in  which  they  were  received.  (1  Cow.,  592 ;  7  Taunt,  57 ; 
1  Arch.  Pr.,  259 ;  2  Comst,  451.) 

The  statute  makes  it  the  duty  of  the  Sheriff,  upon  the  receipt 
of  any  execution,  to  indorse  thereon  the  year,  month,  day  and 
hour  of  the  day  when  he  received  the  same.  (3  R.  S,,  5th  ed., 
643,  §10.) 

Section  14  provides  that "  if  there  be  several  executions  issued 
out  of  a  Court  of  record  against  the  same  defendant^  that  which 
shall  have  been  first  delivered  to  an  officer  to.be  executed  shall 
have  preference,  notwithstanding  a  levy  may  be  first  made  under 
another  execution ;"  *  *  and  by  section  15  it  is  further  provided 
that  "  if  there  be  one  or  more  executions,  and  one  or  more  aUaeh- 
merits^  against  the  property  of  the  same  defendant,  or  if  there  be 
several  attachments^  the  s£ne  rule  prescribed  in  the  last  section 
shall  prevail  in  determining  the  preference  of  such  executions 
or  attachments."  (2  Comst,  451.) 

Any  other  rule  or  practice  would  necessarily  lead  to  confusion, 
and  possibly  might  produce  collusion  and  bad  faith.  (16  Masa^ 
819, 322.) 

Previous  to  the  Code  there  were,  as  now,  the  attachment  for  the 
benefit  of  creditors  generally,  (under  the  absent,  concealed  and 
non-resident  debtor  act,)  and  for  the  specific  benefit  of  the  pursu- 
ing creditor,  by  virtue  of  the  non-imprisonment  act,  &c. 

The  case  of  Grant  v.  Shaw,  (16  Mass.,  341,)  cited  in  the  Court 
below,  was  a  case  in  which  the  defendant,  at  the  time  he  was  first 
summoned  as  trustee,  had  no  property  or  interest  in  any  property 
belonging  to  the  debtor.  He  had  expressly  declined  to  accept 
the  shipment,  although  the  bills  of  lading  had  been  sent  to  him : 
having  refused  acceptance  and  payment  of  the  draft  drawn 
thereon,  the  bills  had  been  returned  to  the  debtor.  The  plaintiff, 
after  the  return  of  the  bills  of  lading,  and  the  receipt  of  the 
goods  by  the  defendant,  again  summoned  him,  but  not  until  other 
creditors  had  served  him  with  their  processes. 

*  Ant4,  p.  844. 
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It  is  quite  evident,  from  the  statement  of  the  case,  that  the  facts 
are  dissimilar  to  the  case  under  consideration. 

The  Court,  Pabeer,  J ,  said  "  that  the  defendant  was  not  trustee 
until  he  had  accepted  the  consignment  and  received  the  goods: 
until  then  it  rested  in  contingency  whether  he  would  be  a  debtor 
of  the  consignors  or  not"  Had  the  debtor  accepted  the  bill  when 
presented,  there  could  have  been  no  question. 

The  statutes  of  Massachusetts  provide  that  the  garnishee  can- 
not be  attached,  inter  alioj  4th,  by  reason  of  any  money  or  other 
thing  due  from  him  to  the  defendant,  unless,  at  the  time  of  the 
service  of  the  writ  on  him,  due  absolutely  and  without  depending 
on  any  contingency.  (B.  S.,  Mas&,  1836,  pp.  648, 651.) 

An  examination  of  the  statutes  did  not  enable  me  to  find  a 
provision  similar  to  that  in  our  State  relative  to  the  priority  of 
executions  and  attachments,  and  I  believe  none  exists. 

I  am  clearly  of  the  opinion  that,  as  between  the  two  attaching 
creditors— and  the  contest  is  confined  to  them — ^tbe  attachment 
first  delivered  to  the  Sheriff  had  priority,  and  that  the  Court 
below  erred  in  giving  preference  and  awarding  judgment  in  fiivor 
of  the  latter. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

HoFPiCAN,  J.  (The  opinion,  after  discussing  the  evidence  in 
relation  to  the  state  of  the  accounts  between  Perry  and  Albert 
Lewis,  on  the  6th  of  April,  1864,  and  the  value  of  the  property 
Aen  in  Perry's  hands  belonging  to  Lewis,  proceeds  as  follows :) 

The  first  important  question  is,  whether  an  attachment  will 
bind  goods  received  by  a  consignee,  subsequent  to  its  service, 
when  that  consignee  had,  at  the  time  of  service  of  the  attach- 
ment, the  bill  of  lading  in  his  hands,  with  advise  of  the  consign- 
ment, the  goods  being  out  of  the  county,  but  on  their  passage 
from  a  foreign  place.  And  this  question  arises  as  between  such 
attaching  creditor,  and  a  subsequent  one,  attaching  after  the  goods 
had  arrived  within  the  county,  and  when  they  or  their  avails  were 
in  the  consignee's  hands. 

The  answer  to  this  question  in  the  affirmative  would  dispense 
with  the  necessity  of  examining  any  other  point  and  decide  the 
case  in  favor  of  the  appellant    I  thiiik,  however,  thattbis  simple 
and  unmixed  question  cannot  be  so  .answered. 
Bosw.— Vou  V.  07 
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The  227th  section  of  the  Code  provides,  that  a  plaintiff  maj 
have  the  property  of  the  defendant  attached  in  the  manner  pre- 
scribed as  a  security  for  the  satisSsu^on  of  such  judgment  as  may 
be  recovered  by  the  plaintiff. 

By  section  231,  the  warrant  is  to  be  directed  to  the  Sheriff  of 
any  county  in  which  property  of  such  defendant  may  be,  and 
shall  require  him  to  attach  and  safely  keep  all  the  property  of 
such  defendant  within  his  county,  or  so  much  thereof  as  may  be 
sufficient  to  satisfy  the  plaintiff's  demand.  Several  warrants 
may  be  issued,  at  the  same  time,  to  the  Sheriff  of  different 
counties. 

So  by  section  284,  all  property  in  this  State  of  a  defendant  is 
liable  to  be  attached  and  levied  upon,  and  sold  to  satisfy  the 
judgment. 

Thus,  under  the  Code,  the  property  which  may  be  attached  is, 
first,  property  as  defined  therein;  and  next,  that  property  when 
found  in  the  State.  If  in  the  State,  then  the  warrant  must  go  to 
the  Sheriff  of  the  county  in  which  it  is  found. 

Thus  the  question  is  reduced  to  this,  was  the  bill  of  lading  in 
Perry's  hands,  property  within  the  meaning  of  the  Code?  If  it 
was,  then  it  was  within  the  county  of  the  Sheriff  of  New  York. 

The  definition  of  property,  in  section  464  of  the  Code  is,  that 
it  includes  property,  real  and  personal,  and  the  definition  of  per- 
sonal property,  is,  "  money,  goods,  chattels,  things  in  action  and 
evidences  of  debt." 

It  seems  impossible  to  understand  how  a  bill  of  lading,  after  it 
is  in  the  hands  of  the  consignee,  is  a  thing  in  action  belonging  to 
the  consignor  named  in  it,  or  an  evidence  of  a  debt  owing  to  him. 
Its  delivery  is  a  symbolical  transfer  to  the  consignee  of  the  pro- 
perty and  of  a  right  of  action  against  the  carrier.  It  contains 
no  evidence  that  the  consignee  is  indebted  to  the  consignor. 

The  two  cases,  in  Massachusetts,  of  Grant  v.  Shato^  (16  Mass^ 
841,)  and  Andrews  v.  Ludhw,  (6  Pick.,  28,)  are  exactly  in  point, 
unless  there  exists  a  distinction  upon  any  peculiar  different  pro- 
visions in  the  statutes  of  that  State. 

The  24th  section  of  the  revised  act  of  1886,  (ch.  90,  p.  549, 
Laws  of  Mass.,)  provides,  that  all  goods  and  chattels  that  are 
liable  to  be  taken  in  execution  may  be  attached  and  held  as 
security,  except  such  as  from  theii:  nature  or  situation  have  been 
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considered  as  exempt  from  attachment,  according  to  the  principles 
of  the  common  law,  as  adopted  and  practised  in  this  State. 

By  the  19th  section  of  chaper  97,  title  III,  part  III,  page 
689.  *'  All  chattels,  real  or  personal,  and  all  other  goods  that  ase 
by  the  common  law  liable  to  be  taken  in  execution,"  may  be  taken, 
and  sold  thereon,  with  certain  exceptions. 

It  appears  to  me,  that  there  is  nothing  in  the  statutes  of  Mas- 
sachusetts, differing  from  our  own  definition  of  property,  which, 
may  give  rise  to  any  doubt  of  the  pertinency  of  the  cases  refeiTed 
to,  unless  it  be  that  a  bill  of  lading  is  a  chose  in  action,  or  evi- 
dence of  a  debt  belonging  to  the  consignor.  This,  I  have  before 
stated,  does  not  seem  to  be  a  tenable  proposition. 

The  case  of  Orant  v.  Shaw^  decides  expressly,  that  one  who 
has  received  a  bill  of  lading  and  invoice  of  goods  consigned'  to 
him  cannot  be  charged  as  Trustee  of  the  consignor  until  the  goods 
have  arrived,  and  the  consignment  has  been  accepted.  An  at- 
tachment laid  when  the  bill  of  lading  only  was  on  hand,  was 
superseded  by  a  subsequent  attachment  laid  after  the  goods  had 
arrived. 

2.  But  the  question  as  presented  upon  the  peculiar  facts  of  this 
case  is  different,  and  of  no  little  interest  and  concern  in  this  mer- 
cantile community.  When  the  attachment  of  the  appellants  was 
served  on  the  6th  of  April,  Pferry  had  on  hand  an  aggregate  of 
goods,  notes  given  for  good^  and  bills  of  lading  representing 
goods  on  the  way  to  him,  and  subsequently  received,  more  than 
enough  to  discharge  all  his  demand,  including  immature  accep- 
tances; and  to  leave  a  balance  equal  to  the  amount  claimed  by 
these  attaching  creditors.  Again,  the  remaining  goods,  and  the 
unpaid  notes,  then  on  hand^  exceeded  the  amount  of  the  demand 
of  the  appellants. 

It  is  stated  as  a  rule  of  law,  that  ijhe  attachment  may  be  de- 
feated by  the  lien  of  the  garnishee  upon  the  goods  of  the  defend- 
ant, provided  it  be  to  the  full  amount  of  the  value  of  the  goods 
attached  If  it  be  not  to  the  full  extent  of  the  value,  then  the 
judgment  is  taken  for  the  goods  subject  to  the  garnishee's  lien, 
which  must  be  ascertained  from  the  garnishee  or  at  the  trial. 
(Locke  on  Attachment,  57.)  He  cites  Giles  v.  Nathan,  {infra,) 
and  Bohun'JB  Privileges  of  London,  270. 
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In  OHes  V.  Nathan,  (5  Taunt.,  558,)  cited  by  Mr.  Locke,  it  was 
held  that  the  property  in  a  cargo  for  which  the  master  had  signed 
bills  of  lading  might  be  transferred  by  delivery,  without  the  in- 
dorsement of  the  bills  of  lading.  The  title  would  be  subject  to 
the  claim  of  a  bona  fide  indorsee  of  the  bill  of  lading.  But  whether 
such  property  passed  or  not,  Nothan,  the  consignee,  had  a  lien 
upon  the  cargo  for  advances,  and  no  creditor  of  the  owner  could 
attach  it,  or  the  produce  of  it,  without  discharging  such  lien. 
Without  doing  this.  Levin  himself  (the  owner)  could  not  have 
received  it,  and  they  who  attached  the  property  as  belonging  to 
Levin,  could  not  have  a  larger  right  than  he  possessed  before 
the  attachment  Supposing,  therefore,  that  in  the  interval 
between  the  delivery  of  the  cargo  and  the  indorsement  of  the 
bill  of  lading,  Nothan  had  a  mere  lien  upon  it>  still  it  could 
not  be  attached  as  the  property  of  Levin  without  discharging  it 
firom  the  lien. 

In  Ourtis  v.  Norris,  (8  Pick.,  280,)  an  engagement  to  pay  was 
held  enough  to  prevent  the  attachment  from  affecting  more  than 
the  surplus  of  goods  in  the  garnishee's  hands. 

In  The  Bank  of  South  Carolina  v.  Levy,  (1  McMullan,  430,)  it 
was  decided  that  a  garnishee,  to  warrant  the  retention  of  goods 
on  hand,  need  not  prove  that  he  was  entitled  to  bring  an  action. 
It  would  be  sufficient  if  his  outstanding  liabilities  exceeded  the 
amount  of  funds.  They  gave  him  a  special  property  superior 
in  its  nature. 

And  in  Nolan  v.  Orook,  (5  Humph.,  812,)  an  attachment  was 
served  when  the  garnishee  was  in  advance  for  an  actual  cash 
balance,  and  was  then  under  liabilities  which  he  paid  before  the 
hearing  of  the  cause.  He  was  allowed  for  both,  before  the 
attaching  creditor  could  come  in. 

I  apprehend  that  the  law  is  that  a  factor  or  consignee,  such  as 
Perry  was  in  this  case,  could  sustain  his  lien  tor  his  own  unpaid 
acceptances  against  an  attaching  creditor.  {Black  v.  Zacharie  A 
Co,,  3  How.  U.  S.  E.,  p.  483.)  Yet  there  is  some  authority  to  the 
contrary.  (See  Ndson  v.  Martin,  cited  Locke  on  Attachment,  57, 
note ;  Taylor  v.  Gardiner,  cited  by  Mr.  Sargeant>  as  decided  by 
Judge  Washington,  C.  C.  U.  S.,  January,  1811,  on  Attach- 
ments, 103 ;  2  Wash.  C.  C.  R,  686.) 
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..  But  the  lien,  in  this  point  of  view,  may  be  regarded  as  eventual 
and  conditional,  leaving  the  consignee  a  right  to  hold  and  resort 
to  existing  funds  lor  reimbursement  when  he  pays  his  own  lia- 
bilities. The  argument  that  the  actual  property  in  the  notes  was 
in  Lewis,  thus  receives  some  confirmation. 

The  property  in  all  the  goods  comprised  in  the  bills  of  lading 
passed  for  many  purposes  to  Perry,  by  his  possession  of  such 
bills,  coupled  with  his  being  in  advance,  and  passed  to  him  before 
the  goods  themselves  had  arrived.  {Allen  v.  WiUiama^  12  Pick., 
297 ;  see  further  Anderson  v.  Clark,  2  Bing.,  20 ;  HaiUie  v.  Smithy 
1  Bos.  k  Pull.,  518;  Byans  v.  Mix,  4  Mees.  &  Welsh.,  792; 
JBroumeU  v.  Camky,  3  Duer,  9.) 

This  property,  or  right  in  property,  extended  to  all  the  goods 
indiscriminately.  Although  in  point  of  fact  there  was  a  pro- 
perty in  more  goods  represented  by  the  bills  of  lading  than  the 
amount  of  his  demand,  yet  neither  Lewis  nor  any  one  under 
him  could  claim  a  right  to  separate  any  particular  parcel  and 
withdraw  it  from  Perry's  hands  without  payment  of  the  balance 
due  him. 

The  correlative  right  and  interest  seems  necessarily  to  have 
existed  in  Lewi&  His  remaining  interest  extended  on  the  6th 
of  .April  as  much  to  the  goods  unsold,  and  to  the  notes  unpaid 
for  goods  sold,  as  to  the  goods  represented  by  the  bills  of  lading, 
and  in  the  course  of  transportation.  If  so,  there  was  actual 
property  in  New  York  in  Perry's  hands,  which  the  attachment 
could  fasten  upon. 

To  repeat,  Perry  had,  on  the  6th  of  April,  a  heavy  debt  owing 
him ;  he  had  some  goods  on  hand,  and  notes  taken  on  previous 
sales  to  an  amount  exceeding  $8,000 ;  he  had  bills  of  lading  made 
in  his  name  by  the  owner,  comprising  property  which,  with 
the  goods  and  notes  above  mentioned,  exceeded  in  value  his 
demand  by  over  $6,000. 

Why  was  not  Lewis'  interest  in  the  excess  of  this  property, 
applicable  to  the  aggregate  property ;  why  not  as  much  appli- 
cable to  the  unpaid  notes  then  on  hand,  as  to  the  goods  in  transi- 
tion, and  subsequently  received  ? 

In  considering  the  cases  above  cited,  and  the  principle  they 
appear  to  involve,  it  seems  to  me  more  accurate  to  say,  that  the 
right  of  a  consignee  in  advance  for  his  consignor,  to  property  on 
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hand  or  to  a  bill  of  lading  made  in  his  name,  is  a  qualified  prov 
perty  commensurate  with  and  to  support  his  lien,  and  no  more ; 
that  strictlj  and  in  legal  precision  of  language,  the  consignor  is 
the  owner.  The  qualified  property  enables  the  consignee  to  sue 
others  for  interfering  with  the  goods,  enables  him  to  compel  a 
delivery,  or  to  support  a  claim  for  damages,  and  to  defeat  a  claim 
of  the  shipper  to  stop  in  transitu^  Still  it  is  a  special  property, 
an  ownership  as  lien  holder,  and  nothing  more.  It  is  not  abso- 
lute, it  leaves  the  direct  title,  and  something  of  interest  in  the 
consignor.  A  lien,  in  its  general  sense,  is  the  right  to  retain  the 
property  of  another  to  answer  a  demand.  (Bouvier  Law  Diet, 
tit.  Lien ;  Peck  v.  Jenness,  7  How.  U.  S.  R,  612.)  The  reason- 
ing of  the  Court  in  BrowneU  v.  Camlet/,  (8  Duer,  9,)  appears  to 
me  to  sustain  this  view. 

The  32d  section  of  the  statute  of  Massachusetts  (ch.  90,  part 
ni,  p.  550,  ed.  of  183(5)  provides  that  if  the  estate  that  is  attached 
(real  property)  is  subject  to  a  mortgage  or  other  incumbrance^ 
and  the  mortgage  is  redeemed,-  or  the  incumbrance  removed 
before  the  levy  of  the  execution,  the  attachment  shall  hold  the 
premises  discharged  of  the  mortgage  or  incumbrance,  and  the 
execution  may  be  levied  with  the  same  effect  as  if  the  mortgage 
or  other  incumbrance  had  never  existed. 

I  may  also  advert  to  the  cases  of  Scott  v.  Whitlemore,  (7  Fost 
R.,  809,)  and  HiU  v.  Wiggin.  (11  Fost,  800.)  In  these  it  has 
been  held  that  where  property  in  the  hands  of  a  mortgagee  was 
attached,  no  one  but  the  mortgagee  himself  could  make  an 
objection  as  to  the  right  of  property  being  in  the  mortgagor. 
The  former  case  was  a  mortgage  of  personal  property.  "  The 
mortgagee  may  or  may  not  insist  on  his  rights  as  mortgagee,  and 
thus  avoid  the  attachment.  Until  he  does  so  elect,  the  attach- 
ment remains  valid,  though  defeasible." 

Again,  it  appears  to  be  a  well  settled  general  rule,  that  pro- 
perty which  is  subject  to  execution,  is  liable  to  attachment. 
{Handy  v.  DMin,  12  John.  R,  220.) 

"  Property  "  may  be  taken  under  the  attachment.  Its  defini- 
tion by  the  Code  has  been  before  stated.  An  execution  may  be 
against  the  property  of  the  judgment  debtor  (§  286)  and  the^i-yJi, 
is  to  direct  satisfaction  first  out  of  his  personal  property,  and  if 
enough  cannot  be  found,  then  out  of  the  real  property.     It 
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seems  a  yerj  just  inference  that  by  the  Code,  what  may  be  seized 
upon  execution  may  be  attached. 

Now,  by  the  20th  section  of  the  act  "  of  executions  against 
property  "  (2  B.  S.,  866,)  when  goods  or  chattels  shall  be  pledged 
for  the  payment  of  money,  or  for  the  performance  of  any  con- 
tract or  agreement,  the  right  and  interest  in  such  goods,  of  the 
person  making  such  pledge,  may  be  sold  on  execution  against 
him,  and  the  purchaser  shall  acquire  all  the  right  and  interest  of 
the  defendant,  and  shall  be  entitled  to  the  possession  of  such 
goods  and  chattels,  on  complying  with  the  terms  and  conditions 
of  the  pledge. 

It  is  insisted  on  behalf  of  the  defendants.  White,  Warner  & 
White,  that  the  provisions  of  the  statute  respecting  executions 
(2  E.  S.,  865,  §§  13-15,)  apply  to  the  present  case. 

By  these  enactments,  executions  bind  from  the  time  of  the 
delivery.  If  there  are  several  executions  issued  out  of  a  court 
of  record  against  the  same  defendant,  that  which  shall  have  been 
firet  delivered  to  an  officer  to  be  executed,  shall  have  preference 
notwithstanding  a  levy  first  made  under  another  execution ;  but 
if  a  levy  and  sale  has  been  made  under  the  subsequent  execution 
before  an  actual  levy  under  the  execution  first  delivered,  the 
goods  shall  not  be  levied  upon  or  sold  under  such  first  execution. 
Then  the  15th  section  provides  that  if  there  be  one  or  more 
executions  and  one  or  more  attachments  against  the  property  of 
the  same  defendant,,  or  if  there  be  several  attachments,  the  same 
rule  prescribed  in  the  last  section  shall  prevail  in  determining 
the  preference  of  such  execution  or  attachment 

By  the  16th  section,  any  execution  or  attachment  issued 
out  of  a  Court,  not  of  record,  if  actually  levied,  shall  have 
preference  over  any  other  execution  issued  out  of  any  Court, 
whether  of  record  or  not,  which  shall  not  have  been  previously 
levied. 

The  sale  under  the  subsequent  execution  is  rendered  valid. 
The  purchaser's  title  shall  not  be  defeated  by  a  future  levy  and 
sale  under  the  senior  execution.  But  it  is  said  that  in  making 
a  dispasition  of  the  proceeds  on  such  sale,  the  Sheriff  must  be 
governed  by  the  priority  in  the  delivery  of  the  executions  to  him, 
unless  such  prior  executions  have  for  some  reason  become  dormant 
as  to  the  subsequent  ones.  {Peck  v.  Tiffany^  2  Comst.,  451.) 
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The  revisers,  in  their  note  to  these  provisions,  (vol.  8,  p.  727,) 
state  that  they  are  conformable  to  4  Cowen,  411.  There  a  fi.fou 
first  delivered  to  the  Sheriff  took  preference  of  an  attachment 
levied  before  the  fi,  fa.  was  levied.  Lambert  v.  Paulding^  (18 
John.  B.,  811,)  was  relied  upon  as  decisive.  The  attachment  was 
from  a  Justice. 

Ray  V.  Harcaurt,  (19  Wend.,  495,)  was  decided  under  the  16th 
section  of  the  act  A  levy  was  made  by  plaintiff,  a  constable^ 
on  the  5th  of  August,  1884,  by  virtue  of  three  attachments  issued 
by  a  Justice  of  the  Peace  against  the  property  of  Clow.  The 
Sheriff  of  the  county  of  Ulster  had  received  an  execution,  and 
had  taken  some  steps  towards  a  levy  on  the  4th  of  August, 
which  was  held  insuflScient  as  to  the  property  in  question.  The 
attachments  prevailed. 

The  provisions  referred  to  can  scarcely  apply  to  attachments 
under  the  absent  and  absconding  debtor  act,  found  in  the  Bevised 
Statutes  of  1880.  Those  proceedings  enured  to  the  equal  benefit 
of  all  the  creditors  who  might  come  in.  Attachments  issued 
under  that  act,  could  not  be  discontinued  without  time  being  given 
to  other  creditors  to  come  in.  {In  the  Matter  of  Bunchy  9  Wend^ 
478.) 

But  there  was  a  series  of  statutes  under  which  attachments, 
similar  to  those  of  the  Code,  issued,  particularly  on  proceedingB 
in  Justices'  Courts.  (1  E.  L.,  1818,  p.  896 ;  Laws  of  1824,  cL 
288,  §§28,  24.)  Under  these  provisions  it  has  been  held  that 
the  constable,  under  an  attachment,  could  take  any  goods  and 
chattels  which  could  be  levied  upon  by  execution.  {Handy  ▼. 
Dobbin,  12  John.  B.,  220.)  That  the  lien  created  by  an  attach- 
ment under  the  act,  (session  81,  ch.  204,  §  21 ;  1  B.  L.,  1813,  p. 
898,  §28,)  when  duly  served,  was  paramount  to  a  subsequent 
execution  or  attachment.  The  lien  would  expire  if  the  creditor 
did  not  prosecute  his  suit  to  judgment  and  execution  with  due 
diligence.  {Van  Loan  v.  Kline,  10  John.  B.,  129;  Sterling  v. 
Welcome,  20  Wend.,  288.) 

To  attachments  of  this  character,  the  provisions  in  the  enact- 
ment as  to  executions  may  well  apply. 

But  a  difficulty  exists  in  understanding  how  these  enactments 
of  1830  can  apply  to  the  attachments  under  the  Code  of  1848, 
without  special  provision  making  them  applicable. 
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The  232d  section  referred  to,  does  not  meet  the  case.  The 
Sheriff  is  tx)  proceed  in  the  manner  required  by  law  in  cases  of 
attachments  against  absent  debtors*  It  prescribes  his  course  of 
action  merely. 

The  471st  section  of  the  Code  provides  th^t  the  second  part  of 
that  act  shall  not  affect  "  any  existing  statutory  provisions  relating 
to  actions  not  mconsistent  with  this  act,  and  in  substance  appli- 
cable to  the  actions  hereby  provided.*' 

The  enactment,  then,  of  the  Revised  Statutes  before  mentioned, 
remains  in  force,  but  the  question  still  is,  has  that  enactment 
been  made  applicable  to  attachments  under  the  Code. 

But  if  these  provisions  can  in  any  way  be  treated  as  prevail- 
ing under  the  Code,  yet  it  seems  clear  that  if  there  is  no  property 
in  the  hands  of  the  party,  which  is  the  subject  of  an  attachment 
at  the  time  of  notice  served,  property  so  subject,  coming  after- 
wards to  hand,  is  not  affected.  If,  then,  another  attachment  is 
levied  it  must  prevail.  An  attachment  takes  its  effect,  not  from 
delivery  to  the  Sheriff,  but  from  its  service. 

The  ground,  therefore,  upon  which  I  place  my  judgment  in 
the  case,  is  that  before  stated,  of  an  actual  sufficient  attachment 
of  leviable  property  subject  to  the  lien  of  Perry,  which  he  alone 
had  a  right  to  say,  displaced  the  effect  of  the  attachment,  and  as 
he  has  been  paid  the  amount  of  his  lien,  that  property  has  been 
left  substantially  bound. 

PiERREPONT,  J.,  concurred  in  the  conclusion  that  the  judg- 
ment should  be  reversed,  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

Ordered  accordingly. 
Bosw.— Vol.  V  68 
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Samuel  H.  Habtshorne,  Plaintiff  and  Appellant,  v.  Thb 
Union  If utual  Insupance  Company,  Defendants  and  Be- 
apondents. 

The  defendants,  an  Ineurance  Company  located  in  New  York,  executed  and 
delivered  to  J.  Day  &  Co.,  of  Apalachicola,  Florida,  a  Marine  Policy,  being 
in  form  a  Cargo  Policy,  numbered  784,)  by  which  they  in  terms,  "on 
account  of  whom  it  may  concern,  to  cover  only  property  which  may  be 
indorsed  hereon,  by  said  J.  Day  &  Co.,  loss,  if  any,  payable  to  the  parties 
named  in  the  certificate  granted  by  said  J.  Day  &  Co.,  and  subject  to 
conditions  contained  therein,  and  not  inconsistent  with  the  terms  of  this 
Policy,  do  make  insurance,  *  *  lost  or  not  lost^  at  and  firom  ports  and 
places  to  ports  and  places,  on  cotton,"  &c.  $250,000  was  written  on  the 
margin  of  the  Policy  as  the  sum  insured.  With  this  Policy  the  defendants 
delivered  to  J.  Day  it  Co.  blank  certificates,  to  be  issued  to  persons  who 
might  contract  for  insurance  under  the  Policy ;  which  certificates  state  that 
the  person  named  in  them,  respectively,  is  insured  by  the  defendants;  and 
they  also  delivered  to  J.  Day  &  Co.  a  letter  of  instructions,  which  states, 
inier  oZia,  that  said  certificates  are  each  of  them  considered  by  the  defend- 
ants **  as  representing  a  Policy  issued  by  the  Company  itselE*' 

November  14,  1853,  the  defendants,  by  a  written  certificate  of  that  date, 
extended  the  sum  insured  by  Policy  No.  784,  an  additional  $250,000.  On 
the  28th  of  October,  1853,  the  defendants  issued  a  further  policy,  (num- 
bered 993,)  for  $250,000  to  J.  Day  &  Co.,  in  form  like  that  numbered  784. 

J.  Day  &  Co.  pasted  the  Policy  No.  784  in  a  large  book,  (called  their  Policy 
Book,)  entered  in  it  the  substance  of  each  certificate  issued  by  them,  and 
the  fact  and  date  of  issuing  it,  and  also  the  aforesaid  certificate  of  renewal 
of  Policy  No.  784,  and  the  fiirther  Policy  No.  993.  The  risks  attaching 
during  each  month  under  the  certificates,  as  these  amounts  were  ascertained, 
were  entered  in  said  Policy  Book,  and  numbered  consecutively  as  entered, 
in  a  column  in  which  specific  risks  were  also  entered  and  numbered  as 
entered. 

On  the  15th  of  November,  1852,  J.  Day  &  Co.  issued  to  the  plaintiff  one  of 
said  certificates,  indefinite  as  to  amount,  thereby  insuring,  under  Policy  No. 
784,  cotton  to  be  shipped  by  persons,  and  at  and  fi*om  places  named  there- 
in, consigned  to  the  plaintiff.  This  certificate  was  renewed  November  15, 
1853,  by  an  indorsement  made  thereon  by  J.  Day  &  Co.,  (and  entered  in 
said  Policy  Book,)  continuing  the  insurance  until  July  1, 1854.  The  cotton 
in  question,  which  was  covered  by  the  terms  and  embraced  within  the 
insurance  stipulated  by  the  certificate  issued  to  theplaintiff,  was  shipped  on 
the  1st  and  2d  of  February,  1854,  and  on  the  3d  was  totally  lost  by  the 
perils  insured  against  Early  in  February,  1854,  it  was  ascertained  that  all 
risks  taken  firom  the  commencement  of  the  business^  including  specific  risks, 
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exceeded  $750,000  in  the  aggregate  prior  to  the  time  the  cotton  in  ques- 
tion was  shipped.  This  suit  was  brought  to  recover  the  value  of  the  cotton 
shipped  February  1  and  2,  1854,  and  the  complaint  was  dismissed,  on  the 
grounds  that  J.  Day  &  Co.  could  not  make  valid  contracts  exceeding 
$750,000  in  the  aggregate,  and  that  when  the  risks  actually  taken  had 
reached  that  sum,  all  certificates  of  insurance  previously  issued  became 
inoperative  and  void.    On  appeal  it  was  held: 

1.  That  the  certificate  so  issued  to  the  plaint  was  the  contract  of  the  defend- 
ants, and  obligatory  fit)m  the  time  of  its  delivery. 

2.  That  such  certificate  covered  the  cotton  in  question. 

3.  That^  as  between  the  plaintiff  and  third  persons  subsequently  insured, 
whether  insured  under  similar  certificates  issued,  or  upon  specific  risks 
taken  subsequent  to  the  issuing  of  the  plaintiff's  certificate,  the  plaintiff's 
contract,  being  first  in  point  of  time,  gives  him  priority  of  right,  and  that 
he  is  to  be  protected  in  preference  to  them,  even  if  it  be  held  that  J.  Day 
&  Co.  could  not  bind  the  defendants  for  sums  exceeding  $750,000  in  the 
aggregate.  That  J.  Day  it  Co.  having,  by  the  certificate  issued  to  the  plain- 
tiff, insured  all  cotton  described  therein  to  be  thereafter  shipped  to  him, 
oould  not  deprive  him  of  the  benefit  of  that  insurance  by  subsequently 
insuring  others. 

4  That,  without  deciding  the  question  whether  J.  Day  &  Co.  could  make 
valid  contracts  of  insurance  for  sums  exceeding  $750,000  in  the  aggregate, 
the  judgment  should  be  reversed  and  a  new  trial  granted. 

(Before  Bosworth,  Ch.  J.,  and  Woodrutf  and  Moncrief,  J.  J.) 
Heard,  June  11 ;  decided,  December  31,  1859. 

This  is  an  appeal  by  the  plaintiff  from  a  judgment  dismissing 
his  complaint  The  action  was  tried  before  Mr.  Justice  Hoff- 
man without  a  jury,  in  October,  1855.  It  is  brought  to  recover 
for  a  total  loss  upon  a  contract  of  insurance  alleged  to  have  been 
made  between  the  plaintiff  and  the  defendants  on  the  15th  of 
November,  1858,  and  which,  by  its  terms,  was  to  continue  in 
force  until  July,  1854  The  loss  in  question  occurred  early  in 
February,  1854,  and  there  is  no  question  as  to  the  fact  of  a  loss 
or  of  its  amount.  The  main  question  is,  whether  the  property 
so  lost  was  in  fact  insured  by  the  defendants. 

The  contract  of  insurance  was  made  in  Apalachicola,  Florida, 
by  J.  Day  &  Co.,  as  agents  of  the  defendants.  The  powers  of 
J.  Day  &  Co.,  a  firm  doing  business  at  Apalachicola,  arose  in  this 
wise: 

The  defendants  executed  and  delivered  to  J.  Day  k  Co.,  a 
Cargo  Policy,  (No.  784,)  dated  October  27,  1852,  in  favor  of  J. 
Day  k  Co.  for  $250,000,  in  terras,  "  on  account  of  whom  it  may 
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concern,  to  cover  only  property  which  may  be  indorsed  heiw)n 
by  J.  Day  &  Co.,  loss,  if  any,  payable  to  the  persons  named  in 
the  certificates  granted  by  said  J.  Day  &  Co.,  and  subject  to  con- 
ditions contained  therein,  and  not  inconsistent  with  the  terms  of 
this  Policy." 

By  the  terms  of  this  Policy,  the  defendants  make  infinrwice  "  at 
and  from  ports  and  places  to  ports  and  places,  on  cotton,"  *  * 
and  "  upon  all  kinds  of  lawful  goods  and  merchandises  laden  or 
to  be  laden  on  board  any  good  vessel  or  vessels,  steamer  or 
steamers,"  &c.  The  premiums  to  be  at  the  same  rates  as  charged 
by  other  good  companies  or  agencies,  to  be  governed  as  neax  as 
may  be  by  the  tariff  of  premiums  furnished  with  such  Policy  to 
J.  Day  &  Co.,  "  the  premiums  on  risks  to  be  fixed  at  the  time  of 
indorsement,  and  such  clauses  to  apply,  as  the  Company  may 
insert,  as  the  risks  are  successively  reported."  An  indorsement 
on  the  Policy  declares  that  "  this  Policy  is  to  be  deemed  continu- 
ous unless  otherwise  directed  by  either  party,  thirty  days'  notice 
being  given  to  the  assured^  to  enable  risks  which  had  already 
attached  previous  to  the  receipt  of  notice  by  J.  Day  &  Co.  to  ter- 
minate." 

The  defendants  delivered  with  this  Policy,  to  J.  Day  &  Co.,  a 
letter  of  instructions  and  blank  certificates,  to  be  filled  up  by  J. 
Day  &  Co.,  and  to  be  delivered  by  them  to  persons  whom  they 
might  agree  to  insure  under  the  Policy.  The  Policy  itself  J. 
Day  &  Co.  pasted  in  a  book,  in  which  book  they  entered,  under 
correct  dates,  the  fact  of  their  having  granted  insurance  and  cer- 
tificates to  the  several  persons  with  whom  they  subsequently 
made  contracts  of  insurance. 

On  the  15th  of  November,  1852,  the  plaintiff  applied  to  J. 
Day  &  Co.,  as  such  agents,  for  insurance,  and  J.  Day  &  Co.  signed 
and  delivered  to  him  one  of  the  certificates,  and  at  the  same  time 
indorsed  on  Policy  (No.  784)  by  entering  in  the  book  in  which 
it  was  pasted,  the  following,  viz. : 

"  Certificate  granted  to  S.  H.  Hartshome  to  cover  all  cotton 
shipped  per  good  steamboats,  from  points  on  the  Chattahoochee 
river,  by  or  for  account  of  the  following  parties,  and  consigned 
to  S.  H.  Hartshome,  valuation  per  bale  annexed  to  each  name. 
Fire  risk  at  Apalachicola  three  days  after  landing." 


NEW  YORK— DECEMBER,  1869.  541 


Hartahome  v.  The  Union  Mutual  IuBnnuM»  Oo. 

Then  follow  the  names  of  ten  persons  or  firms  who  were  to 
80  ship  cotton,  and  against  the  name  of  each  of  said  persons  was 
the  name  of  the  place  from  which  he  was  to  ship  and  the  agreed 
valuation  of  each  bale  he  might  ship. 

Having  made  this  indorsement  on  the  Policy,  J.  Day  & 
Ck).  filled  up  and  signed  one  of  the  blank  certificates  famished  to 
them  by  the  defendants,  and  delivered  it  to  the  plaintiff.  It  is 
in  these  words : 

"UXION  MUTUAL  INSURANCE  COMPANY  OF  N.  T. 
"F.  S.  Lathrop,  President. 

"  Jno.  S.  Tappan,  Vice-President. 
"  Fkedinand  Stagg,  Secretary. 

'*  (krtificate  No,  1. 

"  Apalachicola,  Nov.  15, 1852. 
"  Entered  this  day  on  Policy  No.  784,  issued  by  the  Union 
Mutual  Insurance  Company,  of  the  city  of  New  York,  sundry 
amounts,  per  endorsements  made  in  books  accompanying  this 
certificate,  by  J.  Day  &  Co.,  on  account  of  sundry  persons  whose 
lames  appear  on  book,  payable  in  case  of  loss  to  S.  H.  Harts- 
horne,  on  cotton  shipped  per  good  steamboats  from  points  on 
the  Chattahoochee  river  to  Apalachicola,  and  consigned  to  S.  H. 
Hartshome,  valued  at,  per  indorsements  made  in  book  by  J.  Day 

&  Co.,  on  board  the  . . . . , master,  at  and  from  ....  to  .... ; 

time  of  sailing ;  bills  of  lading  dated    . . .      The  said  S.  H. 

Hartshorne,  therefore,  is  insured  by  the  said  Union  Mutual  Insu- 
rance Company,  lost  or  not  lost,  for  the  said  sum  of,  per  indorse- 
ment, dollars  as  above. 

"Binding.  J.  Day  &  Co." 

In  the  letter  of  instructions  accompanying  the  Policy  and  Y5er- 
tificates,  when  delivered  to  J.  Day  &  Co.,  the  defendants  say : 
"  These  Policies  are  granted  iri'the  form  presented,  for  the  pur- 
pose of  enabling  you  to  take  risks  for  other  parties  under  the 
same,  and  the  certificates  are  to  be  used  as  evidence  for  the  as- 
sured that  the  risks  described  by  them  are  covered  by  the  Policy 
in  your  hands,  and  are  considered  by  us,  in  fact,  as  representing 
a  Policy  issued  by  the  Company  itself,  subject  to  all  the  condi- 
tions of  the  same,  and  in  case  of  loss,  payable  in  like  manner." 
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According  to  the  course  of  business,  the  plaintiff's  consignora 
of  cotton  shipped  it  on  steamers  at  the  points  on  the  Chattahoo- 
chee river  named  in  the  certificate,  consigned  to  him ;  and  as  a 
general  thing  information  of  the  fact  of  shipment  could  not  be 
received  by  the  plaintiff  before  the  arrival  of  the  cotton,  as  the 
same  steamer  which  ctirried  the  cotton,  also  carried  the  mail  oon- 
taining  advices  of  the  shipment. 

The  certificate  granted  to  the  plaintiff  was  pasted  in  a  small 
book  which  he  kept,  and  as  each  cargo  arrived,  he  entered  in 
this  book  the  date  of  such  arrival,  the  quantity,  and  by  whom 
shipped ;  and  at  the  end  of  each  month  presented  this  book  to 
J.  Day  &  Co.,  whereupon  the  amount  payable  for  premiums  was 
ascertained  and  then  or  soon  thereafter  paid.  The  amount  of 
property  thus  ascertained  to  have  been  at  risk  during  the  month, 
was  then  entered  by  J.  Day  &  Co.,  as  of  that  date  in  their 
Policy  Book,  that  is,  in  the  book  in  which  Policy  (No.  784)  was 
pasted. 

This  course  was  pursued  with  respect  to  every  person  to  whom 
J.  Day  &  Co.  issued  one  of  these  certificates.  And  these  oertifi- 
cates  were  treated  as  open  and  continuing  Policies,  covering 
all  goods  shipped  thereafter,  from  time  to  time,  answering  the 
description  contained  in  the  certificates.  J.  Day  &  Co.  also  took 
specific  risks,  and  these  were  entered  in  their  said  Policy  Book 
under  the  dates  when  they  were  respectively  taken. 

By  the  14th  of  February,  1863,  it  was  ascertained  that  $250,- 
000,  in  the  aggregate,  had  been  at  risk  under  Policy  (No.  784,) 
and  the  defendants  sent  to  J.  Day  &  Co.  a  paper  reading  thus: 

"MARINE. 
"Office  of  the  Union  Mutual  Insurance  Company. 
"New  York,  February  14,  1858. 
"An  additional  sum  of  $250,000  is  hereby  granted   upon 
Policy  No.  784,  issued  to  J.  Day  &  Co.,  of  Apalachicola,  subject 
to  the  same  terms  and  conditions  as  the  original  insurance  under 
our  letter  of  instructions. 

"  Jno.  S.  Tappan,  Vice-Pres'L 

"  Ferdinand  Staoo,  Sec^y.'^ 

J.  Day  &  Co.  pasted  this  renewal  in  their  said  Policy  Book, 
and  continued  the  business  of  insuring  as  before. 
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On  the  28th  of  October,  1858,  the  defendants  issued  and  deli- 
vered  to  J.  Day  &  Co.  a  Cargo  Policy  (numbered  993)  for  $250,- 
000,  in  the  same  form  as  the  first,  delivered  it  to  one  of  the  firm 
then  in  New  York,  who  took  it  to  Apalachicola,  arriving  thete 
about  the  20th  of  November.  The  fact  of  its  having  been  issued 
was  communicated  by  letter,  which  reached  Apalachicola  at  an 
earlier  date.  The  Policy  was  pasted  in  the  same  book  as  the 
firstj  and  J.  Day  continued  to  insure  as  before. 

On  the  15th  of  November,  1858,  J.  Day  &  Co.  indorsed  on 
the  plaintiflF's  said  certificate  (of  November  15, 1852,)  as  follows : 

"  The  foregoing  Policy  is  hereby  renewed  to  cover  all  cottons 
as  per  the  body  of  the  Policy  from  the  15th  of  November,  1868, 
to  1st  July,  1854. 

"J.  Day  k  Co. 

"Apalachicola,  15  Nov.,  1858. 

"See  parties'  names  in  book  annexed." 

At  the  same  date  they  entered  in  their  Policy  Book  the  fact 
of  having  granted  this  renewal. 

Early  in  February,  1854,  it  was  ascertained  that  all  the  pro- 
perty which  had  been  at  risk  from  the  commencement  of  the 
business,  under  the  certificates  which  had  been  granted,  including 
the  specific  risks  taken,  exceeded  $750,000 ;  the  aggregate  sum 
nam^  in  the  two  Policies  and  the  extension  of  the  first.  The 
cotton  in  question  was  shipped  on  the  1st  and  2d  of  February, 
1854,  on  the  steamer  Alabama,  and  on  the  8d  the  vessel  and 
cargo  were  wholly  consumed  by  fire.  It  is  to  recover  for  that 
cotton,  that  this  action  is  brought.    ' 

The  defendants  insist  that  J.  Day  &  Co.  had  no  power  to  make 
them  insurers  for  more  than  $750,000  in  the  aggregate. 

That  as  between  the  persons  to  whom  certificates  of  insurance 
had  been  granted,  those  whose  property  was  first  put  at  risk  had 
the  priority  of  right  without  regard  to*  the  time  when  their  insu- 
rance was  effected ;  and  that  when  risks  amounting  in  all  to 
$760,000  had  been  ascertained  and  indorsed  on  the  Policy,  the 
powers  of  J.  Day  k  Co.  were  exhausted,  and  these  outstanding 
certificates  became  thenceforth  inoperative. 

It  appeared  that  before  the  property  in  question  was  shipped, 
there  had  been  over  $750  000,  in  the  aggregate,  at  risk. 
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It  was  held  at  special  term  that  J.  Day  k  Co.  had  no  authority 
to  make  the  defendants  insurers  for  more  than  $750,000  in  the 
aggregate;  that  as  this  limit  was  reached  before  the  cotton  in 
question  was  shipped^  their  powers  were  exhausted,  and  the 
plaintiff  consequently  was  from  that  time  uninsured  by  the 
defendants;  that  the  plaintiff 's  contract  of  insurance  could  not 
be  treated  as  existing  anterior  to  the  1st  of  February,  1854,  and 
binding  for  the  future ;  that  on  that  day  J.  Day  &  Co.  had  no 
authority  to  make  such  a  contract,  and  therefore  the  defendants 
were  not  liable  for  the  cotton  in  question,  and  the  plaiiltiff  ^9 
complaint  was  dismissed. 

The  decisions  of  the  Judge  were  duly  excepted  to.  It  did  not 
appear  from  the  facts  as  found,  whether  $750,000  of  risks,  in  the 
aggregate,  had  attached  under  the  certificate  issued  to  the  plain* 
tiff  from  the  time  of  its  renewal,  and  under  like  certificates  of  a 
prior  date  including  specific  risks,  prior  to  shipping  the  cotton 
in  question.  Some  portions  of  the  correspondence  between  the 
defendants  and  J.  Day  &  Co.,  and  some  additional  &cts,  are  stated 
in  the  opinion  of  the  Court 

From  the  judgment  entered  on  the  decision,  dismissing  the 
plaintiff's  complaint,  the  present  appeal  is  taken. 

Charles  0^  Conor  and  William  Curtis  Noyes^  for  appellants. 

I.  The  relation  between  the  defendants  and  J.  Day  k  Co.  was 
manifestly  that  of  principal  and  agent  It  is  constantly  so 
recognized  in  terms  by  the  Company,  and  no  other  legal  name 
can  be  given  to  it  The  printed  form  of  a  Policy  was  used  in 
framing  the  agent's  letter  of  attorney  or  charter  of  authorization. 
And  in  respect  to  the  alleged  limit  upon  their  power,  the  ques- 
tion is,  did  the  use  which  was  made  of  that  printed  form  convey, 
with  suflicient  clearness  to  bind  third  persons,  the  idea  that  the 
agent's  power  to  insure  was  limited  to  the  sum  of  $250,000  in 
the  aggregate. 

n.  The  letter  of  attorney  does  not  express  or  convey  any  such 
idea.  Its  true  reading  is :  We  hereby  authorize  J.  Day  &  Co., 
for  us  and  in  our  name,  to  grant  certificates  of  insurance,  cover- 
ing  property  to  be  indorsed  hereon  by  J.  Day  k  Co.,  at  rates  to 
be  fixed  by  them,  subject  to  conditions  contained  in  such  certifi* 
cates,  and  not  inconsistent  with  the  terms  of  this  form.    This 
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was,  in  effect,  writing  a  power  of  attorney  to  insure  on  tte  fade 
of  a  pattern  Policy,  the  terms  of  which,  so  far  as  applicable,  were 
to  be  impliedly  incorporated  with  all  certificates  issued  under  it. 
{Devaitx  v.  fP Anson,  9  Bing.  N.  C,  619 ;  Lord  Ellenborough  in 
Bobertacm  et  al  v.  French,  4  East,  140,  141.) 

IIL  If  the  Company  and  J.  Day  k  Co.  understood  this 
$250,000  to  be  a  limit  upon  the  aggregate  amount  of  insurances 
to  be  granted  by  the  latter,  such  understanding  on  their  part 
would  not  bind  or  in  any  way  affect  the  person  insured.  The 
insured  did  not  so  understand  the  paper,  and  they  may  lawfully 
daim  the  benefit  of  its  true  construction. 

IV.  The  Company  did  not  so  understand  it  when  the  Policy 
was  issued. 

V.  The  Company  &  J.  Day  &  Co.  may  possibly  have  under- 
stood this  $250,000  entry  as  a  limit  upon  the  power  of  the  latter, 
binding  them  in  like  manner  as  private  instructions  bind  an 
agent.  They  could  not  have  had  a  clear  conception  that  it  bound 
certificate  holders. 

VI.  It  is  impossible  that  the  Company  or  J.  Day  &  Co.  could 
ever  have  had  an  intelligent  and  practical  conception  that  such 
limit  existed  and  could  be  enforced  in  the  way  now  attempted 
against  persons  obtaining  certificates  from  J.  Day  &  Co.  J.  Day 
k  Co.  themselves  issued  the  open  certificates  which  were  alto- 
gether indefinite  in  amount,  and  they  knew  that  there  was  no 
other  method  in  which  the  business  could  be  done. 

The  Company  had  explicit  notice  that  the  business  was  done 
under  such  open  certificates  as  early  as  January  27,  1858.  In- 
deed, as  insurers  they  are  chargeable  with  notice  of  the  course  of 
trade ;  and,  besides,  it  is  to  be  presumed  from  the  evidence  that 
they  were  well  acquainted  with  it.  Insurers  are  chargeable  with 
notice  of  the  course  of  that  trade  in  which  the  insurance  is 
rfTected.  (1  Phil,  on  Ins.,  §§  119,  140,  141 ;  Eyre  v.  Marine  Ins. 
Oo^  5  Watts  k  Serg.,  122,  and  cases  therein  cited ;  8  Pet.  S.,  582.) 
Ignorance  for  so  long  a  time  of  the  business  openly  carried  on  by 
their  agents  in  their  name  and  for  their  account  and  profit,  if  it 
really  existed,  would  have  amounted  to  gross  negligence  on  the 
part  -of  the  Company,  and  sufficient  to  charge  them  with  con- 
structive notice.  {Oansevoort  v.  WilUarM,  14  Wend,,  189,  140 ; 
Williamscni  v.  Brown^  15  N.  Y.  R,  859.)  In  irespeot  to  this  sup- 
Bosw.— Vol.  V.  09 
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posed  limitatioD  of  power,  the  contracts  of  insurance,  evidenced 
by  these  open  certificates,  must  take  effect  at  the  time  of  their 
issue.  As  contracts  of  insurance,  thej  could  not  have  their 
inception  at  the  time  when  the  particulars  were  given,  for  that 
was  always  after  the  risk  was  known  to  have  terminated. 

As  contracts  of  insurance  they  could  not  have  their  inception 
at  the  time  of  the  commencement  of  the  risk,  i.  «.,  the  loading  of 
the  goods  on  board ;  for  that  construction  would  produce  the 
utmost  uncertainty  and  confusion.  No  certificate  holder  would 
ever  know  whether  he  was  insured  or  not  until  an  account  was 
taken  of  all  the  doings  o£  all  the  certificate  holders.  The  agents 
would  never  know  when  the  limit  was  reached.  One  applying 
for  insurance  would  have  no  means  of  ascertaining  whether  or 
not  the  limit  was  already  reached.  The  very  first  taker  of  a 
certificate  might  have  his  insurance  superseded  by  a  subsequently 
insured  person  procuring  his  goods  to  be  first  shipped.  This 
construction  might  lead  in  any  case  to  the  singular  result  attained 
in  this.  A  contract  of  insurance,  perfectly  valid  when  made, 
would  be  supplanted  by  the  subsequent  act  of  the  insurers 
agent. 

Instead  of  its  being  a  far-fetched  and  indeed  unwarrantable 
deduction  from  the  peculiar  structure  of  an  awkward  and  inarti- 
ficial document,  if  it  had  been  plainly  and  directly  expressed 
that  the  agent's  power  of  insuring  was  limited  to  the  amount  of 
$250,000  in  the  aggregate,  the  absurd  consequences  to  which  it 
must  lead,  in  such  a  business  as  that  under  consideration,  would 
prove  that  the  contracting  parties  did  not  intend  the  very  thing 
they  said.  When  such  stipulations  are  made,  they  are  treated  as 
mutual  mistakes  and  disregarded.  (1  Phil,  on  Ins.,  §  6,  and  note; 
id.,  §§188,  135,  187,  126;  1  Greenl.  Ev.,  278;  Alsager  y.  SL 
Kathenne'a  Dock  Co.,  14  Mees.  &  Welsh.,  799  ;  Kemlte  y.  Farren^ 
6  Bing.,  141 ;  6  House  of  Lords'  Cas.,  189.) 

YII.  There  can  be  no  pretense  that  the  alleged  limit  was 
exceeded  on  the  16th  November,  1858,  when  the  plaintiff 
obtained  his  certificate.  The  defendants'  agents  could  not^  by 
subsequent  insurances,  divest  the  plaintiff  of  his  already  estab- 
lished right ;  and,  consequently,  the  inquiry  at  the  trial  as  to  the 
state  of  the  account  between  J.  Day  &  Co.  and  their  power  of 
attorney  on  the  Ist  February,  1854,  was  altogether  irrelevant. 
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.  Vin.  If  such  an  account  could  be  taken,  the  sums  underwrit- 
ten by  J.  Day  &  Co.,  for  themselves  or  their  correspondents, 
should  be  deducted.  'They  had  no  authority  to  grant  such  insu. 
ranees.  {N,  Y.  Cmtral  Ins.  Co.  y.  National  Protection  Ins.  Cb.,.  4 
Kern.,  85.) 

IX.  The  case  made  by  the  complaint  was  fully  proved..  The 
defendants  should  have  been  decreed  to  deliver  a  valid  Policy  of 
insurance,  and  to  pay  the  loss,  with  interest  and  costs ;  conse- 
quently the  judgment  of  the  Special  Term  should  be  reversed, 
{Perkins  v.  WasL  Ins.  Co.^  4  Cow.,  645;  Carpenter  v.  Mutual 
Safety  Ins.  Co.,  4  Sandf.  Ch.  R,  408;  Tayhe  v..Jfe?T;  Fire  Ins.  Cb., 
9  How.  U.  S.  R.,  390;  Union  Mutual  Ins.  Co.  v.  Commercial 
Mutual  Ins.  Co.,  8  Law  R.,  K  S.,  610 ;  Trustees  First  Baptist 
Church  y.  BrooUyn  Fire  Ins.  Co.,  18  Barb.,,  69.) 

Wm.  M.  Evarts,  for  respondents.. 

L  The  defendants  placed  in  the  hands  of  J.  Day  &  Co.  an 
open  Policy  to  the  amount  of  $250,000..  This  Policy  was  open 
to  take  in  such  specific  risks^  conformed  to  its  terms,  as  from  time 
to  time  the  assured,,  by  agreement  with*  J.  Day  &  Co.  therefor, 
should  procure  to  be  indorsed  thereon. 

1.  This  Policy  gave  a&  opportunity  of  insurance,  in  the 
aggregate,  to  its  limit  in  amount,  and  not  beyond  The  sum 
onoe  fiUed,.  there  was  no  room  for  further  insurance  under  the 
Policy. 

2.  No  actual  contract  of  insurance  arose  under  this  Policy 
until  the  assured,  the  subject  of  insurance  and  the  premium, 
were  ascertained,  and  the  risk  thus  insured  was  indorsed  on  the 
^Policy. 

3.  The  Policy,  as  placed  in  the  hands  of  J.  Day  k  Co.,  differed 
in  no  respect  from  an  open  Policy  for  an  equal  sum  issued  to  an 
assured  by  name,  so  far  as  respects  the  amount  for  which  the 
defendants  undertook  to  become  insurers. 

4.  The  only  difference  was,  that  instead  of  the  assured  being 
determined  as  a  party  to  the  Policy,  J.  Day  k  Co.,  named  as  the 
assured,  were  authorized  to  fill  up  the  Policy  with  risks,  con- 
formed to  its  terms,  for  other  and  various  parties. 

II.  There  was  no  agency,  or  show,  or  credence  of  agency,  to 
J.  Day  &  Co.  to  effect  insurance  with  defendants,  beyond  the 
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faculty  of  admitting  risks  upon  the  Policy,  according  to  its  terms 
and  within,  in  the  aggregate,  its  amount 

The  power  of  adjusting  losses  did  not  extend,  or  purport  to 
extend,  the  power  of  insuring. 

The  furnishing  by  defendants,  to  J.  Day  &  Co.,  of  a  tariff  of 
premiums  or  of  blanks,  whether  of  certificates  of  insurance  or 
of  orders  for  payment  of  losses,  has  no  significance  on  the  point 
of  authority  to  insure. 

III.  The  Policy  of  insurance,  the  whole  instrument  by  and 
upon  which  J.  Day  &  Co.  either  could  effect  or  assumed  to  effect 
insurance  with  the  defendants,  was  exhibited  to  the  plaintiff  at 
the  outset,  and  was  fully  understood  by  him. 

IV.  At  and  before  the  inception  of  the  risk  of  the  plaintiff, 
by  this  suit  now  sought  to  be  indorsed  upon  one  or  the  other 
Policy  of  the  defendants,  the  insurance  opened  by  the  defendants 
in  the  name  of  J.  Day  &  Co.  for  distribution  to  assured  to  be 
named,  was  fully  taken  up ;  the  Policies  being  exhausted,  there 
was  no  space  or  opportunity  for  a  contract  of  insurance  to  arise 
upon  the  plaintiff  ^s  risk  under  them  or  either  of  them ;  beyond 
the  Policies,  J.  Day  &  Co.  had  no  authority  and  no  show  or  pre- 
tense of  authority. 

1.  If  the  Policy  "  99S  "  be  treated  as  an  extension  of  the  pre- 
vious Policy,  and  constituting  an  unbroken  line  of  insurance  of 
which  the  risks  in  the  order  of  entry  formed  a  continuous  series, 
(as  they  are  numbered,  in  fiict,  on  the  book,)  the  whole  aggregate 
of  the  Policies  had  been  filled  before  this  risk  of  the  plaintifb 
had  its  inception. 

2.  If  the  plaintiff  seek  to  ascribe  this  risk  to  the  first  Policy, 
"  784,"  as  extended  by  the  additional  grant  of  $250,000,  that 
Policy  and  its  extension  had  been  exhausted  beiore  the  inception 
of  this  risk. 

V.  The  open  certificate,  so  called,  granted  by  J.  Day  &  Co.  to 
the  plaintiff,  purported  to  effect  no  insurance  for  the  plaintiff, 
except  as  indorsements  should  be  made  upon  the  plaintiff's 
insurance  book  by  J.  Day  &  Co.  under  the  described  Policy 
(No.  784.) 

1.  No  certificate  granted  by  J.  Day  &  Co.  could  entitle  the 
plaintiff  to  insurance  under  the  defendants'  Policies  beyond  their 
.amount,  nor  except  in  conformity  with:their  terma 
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2.  The  only  construction  of  this  open  certificate,  so  called, 
which  can  help  the  plaintiff,  would  be  an  exclusive  appropriation 
of  the  whole  Policy  to  his  risks  by  reason  of  the  prior  date  of 
this  open  certificate,  but  not  of  his  risks,  as  they  firom  time  to 
time  became  insurable  and  supplied  a  premium. 

S.  This  construction  is  inadmissible :  (1.)  as  unsupported  by 
the  language  or  purport  of  the  certificate  itself;  (2.)  as  equivalent 
to  a  conversion  of  the  Policy  into  a  private  Policy  of  the  plain- 
ti£E|  thus  frustrating  the  whole  plan  and  scheme  of  the  intended 
insurance ;  (3.)  as  involving  an  absurd  subjection  of  the  defend- 
ants' interest  to  the  plaintiff's  occasions  without  consideration; 
(4.)  as  negatived  by  the  whole  course  of  the  business,  as  con* 
ducted  by  all  parties  with  the  knowledge  of  each. 

4.  The  true  purport  of  the  open  certificate,  its  design  and  office 
were  to  give  the  plaintiff  the  right  to  have  his  risks,  proving 
conformable  to  the  certificate  and  the  Policy,  indorsed  upon  the 
Policy,  as  they  should  severally  have  their  inception.  The  con- 
tingency that  the  Policy  might,  at  the  inception  of  some  fUture 
lis^  be  exhausted,  and  so  not  cover  such  future  risk,  was  appa- 
rent, and  necessarily  was  at  the  hazard  of  the  plaintiff. 

It  is  the  ordinary  hazard  of  the  holder  of  an  open  Policy  that 
shipments  may  be  at  risk,  without  timely  advice,  beyond  the 
limit  of  his  open  Policy. 

VI.  The  case  is  governed  by  well  settled  rules  of  the  law  of 
agency.  The  defendants  have  exercised  every  degree  of  caution 
in  setting  forth  the  true  position  of  J.  Day  &  Co.  distinctly  and 
unequivocally,  and  the  plaintiff  has  been  misled  by  no  act  or 
omission  of  defendants. 

The  loose  method  of  transactions  between  plaintiff  and  J. 
Day  &  Co.,  was  never  made  known  to  or  countenanced  by  the 
defendants,  (2  Duer  on  Ins.,  ch.  xii,  §§  44-58.) 

By  thb  Coubt — ^Bosworth,  Ch.  J.  The  primary  and  main 
object,  if  not  the  sole  object,  of  confiding  to  J.  Day  &  Co.  the 
powers  vested  in  them  was,  that  third  persons  might  obtain  insu- 
rance upon  cargoes  by  application  to  them,  with  like  force  and 
effect  as  upon  an  application  to  the  defendants  themselves ;  and 
that  J.  Day  k  Co.  might  execute  and  deliver  to  all  persons,  apply- 
ing to  and  contracting  with  them  as  agents  of  the  defendants, 
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authentic  evidence  that  such  persons  were  insured  by  the  defend- 
ants as  eflFectually  and  absolutely  as  by  a  formal  Policy  issued  by 
the  defendants  themselves,  and  were  insured  against  the  risks 
described  in  the  certificates  issued  and  delivered  by  J.  Day  &  Co. 
to  the  persons  thus  insured. 

The  defendants'  letter  to  J.  Day  &  Co.  of  the  27th  of  October, 
1852,  states  the  object  of  the  defendants  in  delivering  the  Marine 
and  Fire  Policies  which  it  accompanied,  and  the  use  to  be  made  of 
the  certificates  furnished  therewith,  and  declares  that  "  the  certifi- 
cates are  to  be  used  as  evidence  for  the  assured  that  the  risks 
described  by  them  are  covered  by  the  Policy  in  your"  (J.  Day  & 
Co.'s)  "  hands,  and  are^nsidered  by  us  in  fact  as  representing  a 
Policy  issued  by  the  Company  itself  subject  to  all  the  conditions 
of  the  same,  and,  in  case  of  loss,  payable  in  like  manner." 

This  letter  of  instructions  also  states  that  **  we"  (the  defendants) 
"  have  not  named  a  limit  in  the  Marine  Policy,  knowing  the  great 
difficulty  you  would  have  in  fixing  an  amount  with  the  parties 
for  whom  you  would  be  called  upon  to  insure;  bujt  it  is  our  wish 
that  you  should  not  incur  a  liability  for  more  than  $10,000  by 
any  one  first-class  boat,  nor  more  than  $5,000  by  any  other  craft." 

On  the  15th  of  November,  1852,  J.  Day  k  Co.,  on  being  applied 
to,  as  such  agents,  by  the  plaintiff,  for  insurance,  issued  to  the 
plaintiff  a  certificate  signed  by  them,  (the  certificate  being  one 
which  the  defendants  had  furnished  to  J.  Day  &  Co.,  to  be  signed 
and  delivered  by  them  as  such  agents,)  which  certificate  declares 
that  the  plaintiff  "  is  insured  by  the  said  Union  Mutual  Insurance 
Company"  *  *  "  on  cotton  shipped  per  good  steamboats,  from 
points  on  the  Chattahoochee  river  to  Apalachicola,  and  consigned 

to"  the  plaintiff,  "  valued  at ,  per  indorsements  made  in  book 

by  J.  Day  k  Co.,  on  board  the , master,  at  and  from 

...  .to ;  time  of  sailing ,  bills  of  lading  dated. 

On  the  back  of  this  certificate,  J.  Day  k  Co.,  on  the  15th  of 
November,  1858,  made  and  signed  an  indorsement  in  these  words, 
viz.: 

"  The  foregoing  Policy  is  hereby  renewed,  to  cover  all  cottons, 
as  per  the  body  of  the  Policy,  from  the  15th  of  November,  1858, 
to  1st  July,  1854. 

"  Apalachicola,  15th  Nov.,  1853.  J.  Day  k  Co. 

"See  parties'  names  in  book  annexed." 


n 
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This  certificate,  when  received,  was  pasted  in,  or  attached  to,  a 
lx>ok  kept  by  the  plaintiff,  in  which  he  entered  the  cargoes  intended 
to  be  protected  and  covered  by  the  certificate  from  time  to  time, 
when  informed  of  the  fact  of  cotton  having  been  actually  ship- 
ped, consigned  to  him,  and  he  exhibited  to  J.  Day  Sc  Co.,  monthly, 
such  certificate  and  book  and  the  entries  therein  made.  The 
entries  were  made  in  pencil  by  the  plaintiff  in  the  first  instance, 
and  were  written  over  by  J.  Day  k  Co.,  on  being  found  to  be  cor- 
rect They,  at  the  same  time,  entered  in  the  book  in  which  they 
had  pasted  Policy  No.  784  the  goods  thus  ascertained  to  have 
been  at  risk  and  the  amount  of  premium  payable  for  insurance 
thereon  under  the  said  certificate.  At  the  time  of  issuing  and 
delivering  the  said  certificate  to  the  plaintiff,  they  made  an  entry 
in  their  book  in  which  they  had  pasted  Policy  No.  784,  stating  the 
grant  of  the  said  certificate,  the  purpose  for  which  it  had  been 
issued,  and  also  entered,  at  the  time,  the  fact  of  its  renewal  from 
the  15th  of  November,  1858,  to  the  1st  of  July,  1854. 

Was  the  said  certificate  a  valid  contract  between  the  plaintiff 
and  the  defendants,  at  the  moment  it  was  issued  and  delivered  by 
J.  Day  &  Co.  to  the  plaintiff?  Could  the  latter,  as  a  matter  of 
right,  recover  upon  and  by  reason  of  it  for  a  loss  of  property 
described  as  insured  by  it,  in  a  case  in  which  no  question  could 
arise  as  to  J.  Day  k  Co.  having  insured  to  a  larger  amount  in  all 
than  Policy  No.  784  authorized  ? 

By  the  terms  of  the  Policy  (No.  784,)  it  was  "  to  cover  only 
property  which  may  be  indorsed  hereon  by  said  J.  Day  k  Co." 
It  covers  "  all  kinds  of  lawful  goods,"  &c.,  "  laden  or  to  be  laden" 
on  board  any  good  vessel  or  steamer,  kc. 

"  The  premiums  on  risks  to  be  fixed  at  the  time  of  indorse- 
ment; and  such  clauses  to  apply  as  the  Company  may  insert,  as 
the  risks  are  successivdy  reported" 

"  This  Policy  to  be  deemed  continuous,  unless  otherwise  directed 
by  either  party ;  thirty  days'  notice  being  given  to  the  assured  to 
enable  risks  which  had  already  attached  previous  to  the  receipt  of 
notice  by  J,  Day  Jk  Go.  to  terminate." 

If  a  Policy,  in  form  like  this  one,  had  been  issued  directly  by 
the  defendants  to  the  plaintiff,  and  such  Policy  had  stated  that  it 
vas  "  to  cover  only  property  which  may  be  indorsed  hereon  by 
the  President  of  the  Union  Mutual  Insurance  Company,"  and  the 
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President  of  the  Company,  subsequent  to  its  execution  and  deli- 
very, had  indorsed  thereon,  viz.,  "  This  is  to  cover  all  cottoi 
shipped  per  good  steamboats  from  points  on  the  Gfaattahoochde 
river  to  Apalachicola,  and  consigned  to  S.  EL.  Hartahome,"  I  thiak 
it  would  not  be  doubted  that  the  Company  would  be  liable  far  a 
loss  of  cotton  coming  within  the  description  contained  in  such 
indorsement. 

There  was  indorsed  upon  Policy  No.  784,  at  the  time  the 
certificate  of  insurance  was  delivered  to  the  plaintiff  by  J.  Day 
&  Co.,  the  following  entry,  to  which  some  modifications  in  the 
valuations  appear  to  have  been  added  at  subsequent  dates,  viz. : 

"Nov.  15,  1862.  Certificate  granted  to  S.  H.  Hartshome,  to 
cover  all  cotton  shipped  per  good  steamboats  from  points  on  the 
Chattahoochee  river  to  Apalachicola,  by  or  for  account  of  the 
following  parties,  and  consigned  to  S.  H.  Hartshome :  valuation 
per  bale  annexed  to  each  name. 

"  Fire  risk  at  Apalachicola  three  days  afler  landing : 
"  W.  T.  Simpson  from  Eufiuila,  valued  at  $50  per  bale. 
"  Eoberts  &  Locke,  "  "  "  50      "      \  |  §  i  v 

"J.M.Morrison,     "  "  "  60       "      /ffll 


"L.  J.  Leaird, 
"L.  F.  Stow, 
"D.  Morris, 


45      "      }l| 
60      «      *-^ 


Georgetown,  "  50      "      /  |  =  *  ^ 

"  Harrison  &  Godwin,  from  Eufaula,  valued  at  invoice. 
"  J.  M.  Hamilton  &  Co.,  "        "  "         $50  per  bale. 

"G.  A.  Roberts,  "        "  "  45      " 

"J.  P.  Adams,  valuation  at  $50  per  bale — ^increased  from 
December  14,  1853. 

"Above  reduced  to  $45  per  bale,  from  date  of  Feb.  4^  1854.'* 

At  the  time  of  the  renewal  of  the  certificate  held  by  Harts- 
home on  the  15th  of  November,  1853,  there  was  indorsed  on 
Policy  (No.  784)  by  J.  Day  &  Co.,  underneath  the  indorsement 
made  thereon  (on  the  15th  of  November  1852,)  the  follow- 
ing, viz. : 

"Nov.  15,  1853. 
"  The  above  certificate  renewed  from  this  date  to  1st  July, 
1854. 

"J.  Day  &'Co." 
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Thus,  there  was  indorsed  on  the*  Policy,  that  "cotton"  was 
ifisared  by  it  under  the  certificate  issued  to  the  plaintiff;  the 
names  of  the  persons  who  were  to  ship  it;  the  place  where  they 
resided ;  the  name  of  the  consignee :  the  voyage  to  be  made ; 
the  class  of  steamers  on  which  the  property  was  to  be  shipped, 
and  the  per  bale  valuation  of  the  cotton  so  insured. 

"Property,"  viz.:  cotton  thus  described  and  identified,  waa 
"indorsed  hereon  (on  the  Policy)  by  said  J.  Bay  &  Co.,"  on 
the  16th  of  November,  1852,  as  insured  by  it;  and  the  Policy 
in  terms  declares  that  the  Policy  is  to  "cover  property  which 
may  be  indorsed  hereon  by  said  J.  Day  &  Go." 

The  certificate  issued  to  the  plaintiff,  when  read  in  connection 
with  the  indorsement  thus  made  on  the  Policy,  is  very  intelligible^ 

It  reads  thus :  "  Entered  this  date,  on  Policy  (No.  784)  issued 
by  the  Union  Mutual  Insurance  Company  of  the  city  of  New 
York,  sundry  amounts  per  indorsements  made  in  book  accompa- 
nying this  certificate  by  J.  Day  &  Co.,  on  account  of  sundry 
parties  whose  names  appear  on  book,  payable  in  case  of  loss," 
&C.,  "on  cotton  shipped,"  &c.  The  "sundry  parties"  are  the 
persons  whose  names  were  specified  in  the  indorsement  made  on 
Policy  No.  784,  and  which  names  were  also  written  in  the  "  book 
accompanying  this  certificate." 

The  Policy  No.  784,  the  certificates  and  letter  of  instructions 
furnished  with  it  by  the  defendants  to  J.  Day  &  Co.,  when  con- 
sidered separately  or  together,  indicate  no  intent  of  the  defend* 
ants,  that  J.  Day  &  Co.  should  not  make  contracts  of  insurance 
in  this  manner;  nor  do  they  furnish  any  warrant  for  saying  that 
the  indorsement  which  J.  Day  &  Co.  made  on  the  15th  of 
November,  1862,  on  the  Policy  (No.  784)  was  not  as  definite  and 
as  full  in  its  particulars  as  it  was  contemplated  by  the  defendants 
they  might  have  occasion  to  make,  in  transacting  their  business 
within  the  limits  of  the  powers  intended  to  be  conferred. 

The  Policy  (No.  784)  insured  goods  "laden  or  to  be  laden,' 
and  the  contract  evidenced  by  the  certificate  by  its  reference  to 
and  embodiment  of  the  provisions  of  Policy  No.  784,  as  part  of 
such  contract,  makes  it  a  valid  contract  between  the  plaintiff  and 
the  defendants. 

The  letter  of  the  27th  of  October,  1852,  states  as  a  reason  why 
no  limit  has  been  prescribed  as  to  the  amount  of  insurance  which 
Bosw— Vol.  V.  70 
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oould  be  rightfolly  granted  (upon  cargo  in  any  one  boat,  to  any 
person  or  persons  under  the  Marine  Policy,)  that  the  defendants 
knew  "  the  great  diflSculty  you  "  (J.  Day  &  Co.)  "  would  have  in 
fixing  an  amount  with  the  parties  for  whom  you  would  be  called 
upon  to  insure." 

It  appears,  without  contradiction,  that  for  many  years  prior  to 
the  defendants  conferring  authority  on  J.  Day  &  Go.  to  make 
contracts  of  insurance  for  them,  and  during  all  the  time  that 
such  authority  existed  and  was  exercised,  the  course  of  business 
was,  that  the  consignees  of  cotton  residing  at  Apalachicola 
'*  insured  the  cotton  shipped  to  them  by  parties  residing  in  the 
interior  and  sending  it  by  the  rivers  to  that  place ;  that  from  the 
want  of  rapid  communication  with  the  interior,  (the  mails  being 
carried  by  steamboats,)  it  was  impossible  to  know  when  the 
cotton  was  shipped,  (at  the  time  of  shipping  it,)  as  the  cotton 
would  frequently  arrive  before  or  with  the  advices  of  its  ship- 
ment, and  that  Uierefore  the  practice  was  and  had  been  during 
all  that  period,"  (some  fifteen  years,)  "  in  reference  to  open  Poli- 
cies, to  regard  all  cotton  shipped  under  the  open  Policies  as 
covered  by  them,  although  the  details  of  the  specific  shipments 
were  not  entered  on  the  Policies." 

The  defendants  in  their  letter  to  J.  Day  &  Co.  of  the  15th  of 
January,  1858,  say:  "We  notice  quite  a  large  amount  under 
Policy  No.  14,  but  presume  it  will  go  down  the  river  by  a  num* 
ber  of  boats,  and  that  you  have  limited  the  amount  by  any  one 
boat  at  one  time,  not  to  exceed  $10,000." 

J.  Day  &  Co.,  in  their  reply  of  the  27th  of  January,  1853,  state 
that  '4t  is  very  seldom  that  the  amount  of  risk  on  anyone 
steamer  reaches  over  $5,000  or  $6,000,  by  all  the  parties  to  whom 
we  have  given  open  Policies" 

The  defendants,  in  their  letter  to  J.  Day  &  Co.  of  the  14th  of 
February,  1858,  say:  "If  you  can  conveniently,  we  should  be 
glad  to  have  you  specify  in  your  returns  the  name  and  amount 
by  each  boat,  and  oblige,"  &c 

J.  Day  &Co.  replied  on  the  26th  of  February,  1853,  that:  "It 
would  be  difficult  to  give  the  amount  of  risk  on  any  one  particu- 
lar trip  of  any  boat  We  could  give  the  amount  by  any  one 
boat  for  each  month  very  easily." 
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In  answer  to  this,  the  defendants  wrote  to  J.  Day  &  Co.  on  the 
7th  of  March,  1853,  thus :  We  "can  only  say  that  we  wish  you 
to  use  caution  in  accepting  the  riyer  risks,  keeping  the  amount 
by  any  one  boat  as  small  as  you  can  consistently,  and  scattering 
the  fire  risks  as  much  as  possible.  If  at  any  time  you  find  the 
returns  larger  than  prudence  would  dictate  on  the  premiums,  Ac, 
we  can  get  reinsurance  done  here  on  advice  from  you." 

I  think  the  defendants  are  chargeable  with  notice  of  the  man- 
ner in  which  J.  Day  &  Co.  transacted  business  for  them,  and 
that  there  is  nothing  in  it  opposed  to  the  apparent  intent  and 
expectations  of  the  defendants  in  respect  thereto  at  the  time  of 
employing  them,  as  evidenced  by  the  papers  which  they  fiir- 
nished  to  J.  Day  &  Co.  as  constituting  their  authority  and  indi- 
cating the  course  they  were  to  pursue. 

If  this  be  a  correct  view,  then  it  toUows  that  the  certificate 
issued  to  the  plaintifi^  by  J.  Day  &  Co.  on  the  15th  of  November, 
1852,  was  from  the  time  of  issuing  it  a  valid  contract  of  insu- 
rance, and  continued  to  be  a  valid  and  continuing  contract,  so 
long  as  by  its  terms,  or  by  agreement  between  the  parties,  it  con- 
tinued in  force. 

All  cotton  of  the  description  which  it  declares  to  be  covered 
by  it,  is  insured  by  it,  and  upon  a  loss  occurring,  the  defendants 
are  liable  for  it  as  the  insurers. 

If  a  valid  contract,  it  could  not  be  terminated  by  the  mere  fad 
that  J.  Day  &  Co.,  as  the  agents  of  the  defendants,  subsequently 
made  contracts  of  insurance  with  other  parties  and  issued  certifi- 
cates to  them. 

If  under  all  the  certificates  issued,  property  was  put  at  risk  of 
a  larger  aggregate  amount  or  value  than  they  could  make  valid 
contracts  to  insure,  and  if  for  that  reason  some  of  such  certifi- 
cates must  be  rejected,  as  made  without  authority,  or  treated  as 
having  become  inoperative,  I  do  not  see  on  what  principle  a 
second  contract  is  to  override  and  defeat  a  prior  contract  between 
the  Company  and  other  parties  valid  when  made,  and  existing  in 
fill!  force  when  the  second  one  was  entered  into. 

The  Judge  at  Special  Term  treated  the  contract  between  the 
plaintiff  and  the  defendants  as  having  been,  in  effect,  made  when 
the  cotton  in  question  was  shipped.  He  says:  *'I  consider  the 
contract  of  insurance  as  to  the  cargo  of  the  Alabama  cannot  be 
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treated  as  in  existence  until  this  1st  day  of  February,  1854,  at 
the  earliest" 

The  cotton  which  was  shipped  by  this  boat  was  not  at  risk,  it  is 
true,  until  it  was  put  on  bo^.  But  a  valid  contract  was  made 
certainly  as  early  as  the  16th  of  November,  1868,  that  all  cotton 
which  the  shippers  of  the  cotton  in  question  should  ship  between 
that  date  and  the  1st  of  July,  1864,  from  the  places  named,  con- 
signed to  the  plaintiff,  should  be  protected  against  the  perils  enu- 
merated in  Policy  No.  784,  and  that  the  defendants  would  pay 
to  the  plaintiff  the  amount  of  any  loss  which  should  be  suffered. 

That  fact  was  constructively  known  to  every  person  to  whom 
J.  Day  &  Co.  subsequently  granted  certificates,  or  with  whom  they 
made  contracts  of  insurance,  who  is  chargeable  with  notice  of  the 
indorsements  made  on  the  pattern  Policy,  by  J.  Day  &  Co.,  of  the 
grant  of  certificates  under  it. 

It  seems  to  me,  therefore,  that,  if  any  party  is  to  be  defeated  of 
his  insurance  on  the  ground  of  there  being  an  aggregate  limit 
of  risks  beyond  which  J.  Day  &  Co.  could  not  bind  the  defendants^ 
the  one  who  obtained  a  certificate  of  insurance  last  took  it  at  the 
hazard  of  its  being  inoperative  by  reason  of  the  certificates  previ- 
ously granted,  and  the  amount  of  property  put  at  risk  under  them. 

That  he,  as  well  as  the  Company,  must  recognize  the  rights  of 
the  holder  of  the  certificate  of  insurance  first  granted — ^a  certifi- 
cate constituting  a  valid  contract  between  the  parties  to  it  when 
made,  and  not  to  be  avoided  (if  avoided  at  all)  on  the  sole  ground 
of  a  subsequent  contract  with  himself  in  the  same  form,  and  of 
his  individual  acts  under  it 

I  cannot  understand  on  what  principle  a  contract  between  A 
and  B,  valid  in  all  respects,  and  under  which  both  are  at  the  time 
acting,  and  by  which  A,  in  such  an  event  as  has  happened,  is  enti- 
tled to  recover  a  certain  sum  of  B,  can  be  defeated  or  impaired 
by  force  of  a  subsequent  contract  between  B  and  C,  and  anything 
C  may  do  under  it. 

The  plaintiff  ^s  contract  is  first  in  point  of  time,  and  he  has 
precedence,  therefore,  in  point  of  right. 

If  the  aggregate  limit  of  $760,000  had  not  been  reached  at  the 
time  the  property  insured  by  the  plaintiff  was  lost,  I  do  not  under- 
stand it  to  be  intimated  in  the  opinion  delivered  at  Special  Term 
that  the  plaintiff  would  not  be  entitled  to  recover.     If  he  would 
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be,  it  would  not  be  for  the  reason  that  any  contract  was  made  at 
the  time  the  cotton  in  question  was  shipped ;  but  his  right  to 
recover  would  rest  on  the  grounds  that  the  contract  of  the  16th 
of  November,  1853,  (treating  the  time  of  the  renewal  a<f  its  true 
date,)  was  a  legal  and  valid  contract  of  insurance,  and  that  there 
had  been  a  loss  from  the  perils  which  it  insured  against  If  there 
was  not  a  valid  contract  of  insurance  from  and  after  the  time  the 
certi6cate  was  delivered  and  renewed,  then  it  follows  that  the 
plaintiff  never  had  any  property  insured  by  force  of  his  transac- 
tions with  J.  Day  &  Co. ;  £3r  he  never  made  any  contract  except 
such  as  the  certificate  granted  and  the  Policy  to  which  it  refers 
express  and  create. 

To  hold  that  the  certificate  first  granted  is  a  valid  contract  of 
insurance,  and  is  to  be  deemed  continuous  until  terminated  by 
notice  from  the  Company,  or  by  agreement  of  the  parties,  and  to 
also  hold  that,  while  both  parties  are  acting  under  it  as  a  valid 
and  subsisting  contract,  it  must  be  treated  as  inoperative  from  the 
moment  that  J.  Day  &  Co.  ascertain  that,  under  certificates  subse- 
quently granted  in  like  form  to  others,  over  $750,000  worth  of 
property  has  been  put  at  risk  in  such  sense  that  property  subse- 
quently shipped  will  not  be  protected  by  it.,  would,  as  I  think, 
disappoint  the  expectations  and  intentions  which  all  parties  to  the 
contract  must  have  had  and  acted  upon  at  the  time  it  was  made. 

Whether,  on  the  occurrence  of  the  fact  that  more  than  $750,000 
worth  of  property  was  at  risk,  the  powers  of  J.  Day  &  Co.  had 
been  exceeded  in  such  wise  that  those  who  shipped  under  the 
certificates  last  granted  could  not  recover  in  case  of  loss,  is  a  ques- 
tion which  it  is  unnecessary  to  decide  now. 

But,  if  any  person  thus  insured  is  to  be  treated  as  uninsured  on 
the  mere  ground  that  an  aggregate  limit  wad  prescribed  beyond 
which  the  defendants  could  not  be  bound  by  the  acts  of  J.  Day^ 
Co.,  such  persons  are  to  be  ascertained  by  taking  the  dates  of  the 
contracts  to  insure,  in  the  inverse  order  of  the  times  when  they 
were  severally  made. 

Jewbtt,  J.,  in  TruscoU  v.  King,  (2  Seld.,  157,)  states  that  "the 
principle  is  well  settled  that  a  mortgage  or  judgment  may  be 
taken  and  held  as  security  for  future  advances  and  responsibili- 
ties to  ihe  extent  of  it,  when  tbat  forms  a  part  of  the  original  agree- 
ment between  the  parties ;  and  the  future  advances  will  be  covered 
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by  the  mortgage  or  judgment  in  preference  to  the  claim  nnder  a 
former  intervening  incumbrance,  with  notice  of  the  agreement" 

The  report  of  that  case  does  not  disclose  that  any  member  of 
the  Court  dissented  from  that  part  of  his  opinion.  If  that  be  the 
rule,  then  it  may  be  said  in  this  case  by  the  plaintiff,  to  every  one 
whom  the  defendants  subsequently  insured  through  the  agency 
of  J.  Day  &  Co.,  that  you  had  notice  by  the  indorsements  made 
on  the  Policy,  when  you  obtained  insurance  under  it,  that,  by  a 
valid  contract,  made  on  the  16th  of  November,  1853,  I  was 
insured  from  that  date  until  the  Ist  of  July,  1864,  for  all  cotton 
that  might  be  shipped,  as  described  and  provided  in  and  by  the 
indorsement  then  made  on  the  Policy,  between  those  periods. 
It  was  your  folly,  or  at  your  own  risk,  that  you  relied  upon  a 
Policy  that  might  become  inoperative  by  reason  of  the  aggregate 
risks  under  it  and  previous  contracts  of  insurance  exceeding 
$750,000  in  all,  while  your  own  property  was  exposed  to  peril. 

It  is  very  obvious  that  this  mode  of  znaking  contracts  of  insu- 
rance is  ill  adapted  to  protect  parties  at  Apalachicola  desiring 
insurance  on  property  situated  like  that  in  question,  and  who  must 
be  insured,  if  at  all,  by  open  Policies  by  which  property  shipped 
after  the  granting  them  would  be  covered ;  especially  as,  in  many 
instances,  it  could  not  be  known  that  the  Policy  had  attached  to 
specific  property  until  the  voyage  insured  against  had  been  per- 
formed. 

If,  in  such  a  case,  all  property  shipped  after  over  $750,000  in 
value  was  at  risk  would  be  uninsured,  (although  it  was  unknown 
to  any  one  when  the  last  shipments  were  made  that  such  aggre* 
gate  had  been  reached,)  then  it  follows  that  those  holding  oertifi- 
cates  would  have  no  means  of  ascertaining,  after  the  business  bad 
been  prosecuted  in  this  mode  for  a  brief  period  of  time,  either  by 
application  to  J.  Day  k  Co.  or  otherwise,  whether  expected  con- 
signments, covered  by  the  terms  of  the  contracts  made,  would  be 
protected  or  not 

And  in  case  of  shipments  made  at  different  ports  on  the  day 
when  the  aggregate  limit  was  thereby  reached  and  exceeded,  the 
rights  of  parties  would  depend  on  the  hour  or  fraction  of  the  hour 
at  which  such  last  shipments  were  made.  And  so,  too,  if  this 
view  be  correct,  J.  Day  k  Co.,  by  taking  a  definite  risk  which 
would  fill  up  the  supposed  limit  of  $760,000,  on  the  morning  the 
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cotton  in  question  was  shipped  and  before  it  was  shipped,  would 
thereby  cancel  and  annul  the  contract  between  the  plaintiff  and 
defendants,  ^hich  contract,  but  for  such  act,  would  remain  in 
full  force,  and  protect  the  cotton  in  question. 

It  seems  to  us  that  the  contract  first  made  gives  priority  of 
right,  if  all  the  assured  are  not  to  be  protected ;  and,  as  the  adop- 
tion of  that  rule  makes  a  new  trial  necessary,  it  would  be  out  of 
place  to  attempt  to  settle,  in  this  case,  what  rule  must  obtain 
between  the  defendants  and  those  with  whom  they  made  contracts 
at  a  later  date.^  If  any  case  arises  in  which  it  shall  be  established 
that,  by  allowing  the  claims  for  losses  of  those  who  insured  at  a 
later  period,  the  defendants  will  bo  held  to  have  been  liable 
for  risks  in  the  aggregate  to  an  amount  exceeding  $750,000,  that 
will  furnish  the  appropriate  occasion  to  decide  the  question  of 
the  defendants'  liability  in  such  a  contingency. 

We  think  the  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event 

Ordered  accordingly. 


Stkwabt  S.  Haff,  (who  prosecuted  with  John  Lyon,)  Plaintiff 
and  Respondent,  v.  Benjamin  Blossom  and  Charles  W^ 
Blossom,  Defendants  and  Appellants. 

Where  the  owners  of  property  sell  and  deliver  it  to  third  persons  by  whom  it 
is  received  and  enjoyed  under  a  written  agreement  signed  by  the  vendors 
and  vendees,  and  such  agreement  is,  in  form  and  terms,  that  the  vendors 
and  vendees  "constitute  and  appoint  B.  and  W.  to  appraise"  the  property, 
and  '*  bind  themselves  each  to  tiie  other  to  abide  by  their  valuation  of  the 
same,  at  which"  (the  vendors)  "  agree  to  sell  the  same  to"  the  vendees, 
and  the  latter  "agree  to  buy  the  same  "  of  the  vendors;  and  in  case  B.  and 
W.  "should  be  unable  to  agree  in  their  valuation,  they  shall  select  a  disinte- 
rested party,  as  usual  in  such  cases,  to  assist  them  in  the  appraisement;*'  and 
where  B.  and  W.  being  unable  to  agree,  selected  a  third  person,  and  the 
three  met  together  and  examined  the  property,  and  two  of  them  agreed 
upon  a  valuation,  the  vendors  are  entitled  to  recover  the  sum  so  agreed  upon, 
although  such  third  person  was  selected  upon  an  agrreement  between  him 
and  B.  and  W.  that  he  should  fix  the  value  and  they  would  concur  in  it, 


660     CASES  IN  THE  SUPERIOR  COURT. 

Haff  V.  Bloflaom  et  at, 

provided  that  agreement  was  abandoned,  and  the  three  did  in  fact  meet  aad 
examine  the  property  together,  with  a  view  to  determine  its  fair  value,  and 
the  value  so  agreed  upon  was  fixed  in  good  faith,  and  expressed  the  honest 
judgment  of  the  two  who  concurred  in  respect  to  it 

(Before  Bosworth,  Ch.  J.,  and  Hoffman  and  Moncrief,  J.  J.) 
Heard,  December  7;  decided,  December  31,  1859. 

This  is  an  appeal  by  the  defendants  Srom  a  judgment  in  favor 
of  the  plaintiff,  Haff,  entered  upon  the  verdict  of  a  jury.  Hie 
trial  was  had  before  Bosworth,  Ch.  J.,  and  a  jury,  on  the  7tli 
of  March,  1859.  John  Lyon  and  Stewart  S.  Haff  are  the  plain- 
tifl&  upon  the  record ;  and  Benjamin  Blossom  and  Charles  A.  Blos- 
som are  the  defendants. 

The  action  was  brought  to  recover  the  price  of  certain  sheds 
sold  and  delivered  by  the  plaintiffs  to  the  defendants. 

The  plaintiffs,  being  the  owners  of  certam  sheds,  entered  into  a 
written  agreement  with  the  defendants  in  these  words,  viz. : 

"We  hereby  constitute  and  appoint  James  B.  Barney  and 
William  S.  Wright  to  appraise  the  sheds  and  fixtures  now  on  the 
premises  foot  of  Montague  street,  Brooklyn,  known  as  Lyon  & 
Haff 's  Naval  Store  Yard,  and  bind  ourselves  each  to  the  other 
to  abide  by  their  valuation  of  the  same,  at  which  we,  Lyon  & 
Haff,  agree  to  sell  the  same  to  Benjamin  Blossom  &  Son ;  and 
we,  Benjamin  Blossom  k  Son,  agree  to  buy  the  same  of  Lyon  & 
Haff.  It  being  hereby  agreed  that  in  case  the  appraisers  named 
above  should  be  unable  to  agree  in  their  valuation,  they  sbaU 
select  a  third  and  disinterested  party,  as  usual  in  such  cases,  to 
assist  them  in  the  appraisement. 

"Witness  our  hands  this  25th  day  of  April,  1854. 
"(Signed)  * 

"  Benjamin  Blossom  &  Son, 
"  Lyon  &  Haff." 

The  complaint  sets  forth  the  agreement,  and  alleges  that  Bar- 
ney and  Wright,  being  unable  to  agree  upon  a  valuation,  selected 
one  Robert  White  to  assist  them  in  the  said  appraisement;  that 
the  three  met  and  examined  the  property,  and  that  Wright  and 
White  agreed  that  its  value  was  $2,250,  and  signed  a  written 
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certificate  to  that  effect,  dated  August  21,  1854 ;  that  the  defend- 
ants refuse  to  pay  the  plaintifls  the  price  so  fixed,  or  any  part 
thereof;  and  it  prays  judgment  for  $2,250  and  interest  &om 
August  21,  1854. 

The  defendants  gave  evidence  tending  to  show  that  when 
White  was  selected  to  act,  he  was  selected  upon  an  agreement 
between  Barney  and  Wright  that  he  should  fix  the  valuation, 
tad  that  they  should  agree  to  it  whatever  it  might  be. 

The  plaintiffs  also  gave  evidence  tending  to  show  that,  as 
xnatter  of  fact,  the  three  met  together  and  examined  the  property 
with  a  view,  by  means  of  an  actual  examination,  to  agree  upon 
the  value,  and  that  the  sum  agreed  upon  by  Wright  and  White 
was  fixed  in  good  faith  as  a  result  which  they  believed  to  be 
just 

There  was  some  evidence  that  when  the  three  were  last 
together  Wright  agreed  to  communicate  to  the  plaintiffs  a  propo- 
sition then  made  by  Barney,  and  to  see  him  again  in  relation  to  it 

The  defendants  proved,  under  a  supplemental  answer  which 
they  had  been  allowed  to  file,  that  on  the  29th  of  January,  1859, 
the  defendants  settled  with  Lyon,  and  paid  him  in  full  for  his 
half  interest  in  the  present  cause  of  action,  and  released  him 
therefrom,  it  being  part  of  such  agreement  that  "Stewart  S.  Haff 
be  permitted  to  proceed  with  said  action,  or  settle  the  same  as  he 
may  choose,  as  to  one-half  of  the  cause  or  claim  on  which  said 
action  is  founded,"  &c 

The  Judge  was  requested  to  charge : 

1.  If,  when  the  appraisers  were  last  together,  they  separated 
agreeing  to  meet  again,  Wright  and  White  had  no  power  in  the 
absence  of  Barney,  or  without  notifying  him  of  the  time  of  meet^ 
ing,  to  make  an  appraisal. 

2.  That  Wright  and  Barney  had  no  power  to  select  White, 
and  agree  that  his  appraisal  should  govern,  and  if  they  did  so, 
ihcn  there  has  been  no  valid  appraisal,  and  the  plaintiffs  cannot 
recover. 

8.  That  if  the  jury  find  that  the  appraisal  was  made  in  accord- 
ance with  the  terms  of  the  agreement,  tliat  tlie  jury  are  to  find 
for  one-half  only  of  the  appraisal  with  interest,  in  faivor  of  the 
plaintiff  Haff,  and  that  they  shall  find  for  the  defendants  as 
against  the  plaintiff  Lytm. 

Bosw.— Vol.  V.  11 
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4.  That  if  Wright  concurred  with  White,  because  he  supposed 
that  he  was  bound  bj  the  appraisal  of  White,  then  the  appraisal 
is  not  binding. 

The  Judge  then  charged  as  follows: 

"  The  plaintiffs  are  entitled  to  recover  $1,275,  and  interest 
from  August  21st,  1854,  or  nothing. 

"  If  Wright  and  Barney  were  unable  to  agree,  and  therenpon 
selected  Robert  White  to  assist  them  in  the  appraisement,  and 
the  three  met  together  and  examined  the  property,  and  White 
and  Wright,  as  the  result  of  the  examination,  and  of  the  delibe- 
ration had  by  and  between  the  three,  united  in  and  agreed  npon 
the  sum  of  $2,550  as  a  fair  and  just  valuation  of  the  property, 
the  plaintiffs  are  entitled  to  recover.  But  if  White  was  selected 
by  Wright  and  Barney  to  fix  the  value,  and  if  Wright  and  Bar- 
ney agreed  that  they  would  be  bound  by  White's  valuation,  and 
so  told  him ;  and  if  he,  acting  under  this  selection,  and  for  such 
purpose,  fixed  the  sum  of  $2,550  as  the  Value,  then  he  acted  in 
a  manner  not  authorized  by  the  agreement  of  the  26th  of  April, 
1854,  and  under  powers  which  that  pai>er  did  not  authorize  Bar- 
ney and  Wright  to  confer,  and  the  appraisal  signed  by  White 
and  Wright  is  void,  and  there  can  be  no  recovery  in  this  action." 

(To  this  instruction  the  plaintiffs'  counsel  excepted.) 

*'  The  parties  have  a  right  to  an  appraisal  made  upon  the  honest 
effort  of  the  three  to  fix  a  just  valuation,  based  upon  such  infor- 
mation as  they  deemed  useful  in  coming  to  a  correct  conclusion, 
and  upon  an  interchange  between  them  of  the  views  which  they 
severally  thought  should  infiuence  them  in  determining  sock 
value. 

"  But  although  the  juiy  may  be  of  the  opinion  that  White 
was  selected  under  an  agreement  or  understanding  between 
Wright  and  Barney,  that  he  should  determine  the  value,  and  they 
would  be  bound  by  his  valuation,  yet  if  the  evidence  satisfies 
you  that  the  three  afterwards  met  and  examined  the  property 
with  a  view  to  and  for  the  purpose  of  determining  its  value,  and 
that  the  valuation  of  $2,550  was  finally  assented  to  and  agreed 
npon  by  Wright,  because  such,  in  his  judgment,  was  a  fair  and 
just  value  of  the  property  ;  and  also,  that  such  was  the  opinion 
and  judgment  of  White,  then  the  appraisal  is  valid,  and  the 
plaintiffs  are  entitled  to  recover." 
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(To  this  part  of  the  charge  the  defendants'  counsel  then  ex- 
cepted.) 

The  Court  declined  to  submit  to  the  jury  the  proposition, 
embraced  in  the  first  request,  and  to  such  refusal  the  defendants' 
counsel  excepted. 

The  jury  rendered  a  verdict  against  the  defendants  for  $1,681.11 
in  &yor  of  plaintiff  Haff. 

The  evidence  material  to  the  questions  covered  by  the  excep- 
tions taken,  is  stated  in  the  opinion  of  the  Court 

Judgment  having  been  entered  on  the  verdict,  the  defendants 
appealed  from  it  to  the  General  Term. 

Q.  Dean,  for  appellants,  (defendants.) 

A.  J.  WUlard,  for  respondent,  (plaintiff.) 

By  thb  Court— Bosworth,  Ch.  J.  Thi»  action  is  brought 
to  recover  the  value  of  certain  sheds  and  fixtures  sold  and  deli- 
vered by  Lyon  k  Haff  to  the  defendants.  There  is  no  contro- 
versy as  to  the  fact  of  a  sale  and  delivery  of  the  property,  or  as 
to  the  terms  of  the  contract.  The  sum  or  price  to- be  paid  was 
not  agreed  upon  by  the  parties. 

The  contract  of  sale  provided  a  mode  of  ascertaining  the  price 
to  be  paid,  and  if  that  has  been  ascertained  in  the  manner  pro- 
vided, the  plaintifl&  are  entitled  to  recover. 

No  point  was  made  at  the  trial  or  on  the  argument  of  the 
appeal,  that  Barney  and  Wright  were  not  unable  to  agree. 
There  can  be  none  that  they  did  not  select  White  to  act  in  the 
matter. 

Wright  testifies  that  he  and  Barney  "  agreed  to  call  in  Bobcrt 
White,"  and  they  two  went  to  see  him.  "  I  told  him  we  could 
not  Agree,  then  read  the  agreement  signed  by  the  parties,  and 
asked  if  he  would  serve  ;•  he  objected  at  first;  we  both  persuaded 
him  to  go ;  we  went  and  examined  the  premises ;  he  told  us  he 
would  let  us  know  his  valuation  next  morning — what  his  opinion 
was."  The  next  morning  the  three  met  again  and  compared 
opinions  and  separated. 

"  A  few  days-  after  this,  Barney,  White  and  myself  met  again 
at  the  shed^,-  White  said  he  could  not  vary  from  his  first  valu- 
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ation ;  that  they  were  worth  the  full  amount ;  we  examined  the 
sheds." 

Barney's  testimony  ls,  that  he,  Wright  and  White  met  twice 
on  the  matter  of  agreeing  upon  a  valuation  of  the  sheds,  and 
that  White  said,  on  the  occasion  of  the  second  meeting,  that "  he 
could  not  alter  his  appraisal." 

White's  testimony  is  to  the  same  effect. 

The  fact  is  established,  therefore,  by  the  concurring  testimony 
of  the  three,  that  they  all  met  together  to  examine  the  sheds,  and 
did  examine  them,  and  separated.  The  next  morning  they  met 
again,  mentioned  their  respective  valuations,  and  then  separated. 
After  this  the  three  had  another  meeting  on  the  subject,  and 
White  told  them  he  should  adhere  to  his  valuation,  viz.,  $2,550. 
Wright,  who  originally  valued  them  at  $2,275,  testifies  that  he 
subsequently  changed  his  opinion,  and  regarded  them  worth 
$2,550  when  he  signed  the  certificate  with  White.  The  certifi- 
cate  of  valuation  signed  by  the  two  is  in  a  proper  form,  and 
imports  that  the  valuation  was  made  in  the  manner  prescribed 
by  the  contract  of  sale. 

The  jury  found  a  verdict  for  one-half  of  the  amount  of  the 
valuation ;  the  defendants  having,  pending  the  suit,  settled  with 
Lyon  as  to  one-half  of  the  claim. 

Unless  some  of  the  defendants'  exceptions  are  well  taken,  the 
verdict  should  not  be  disturbed. 

The  defendants  excepted  to  the  refusal  of  the  Court  to  submit 
to  the  jury  the  proposition  embraced  in  their  request  to  the 
Court  to  charge,  that  **  if,  when  the  appraisers  were  last  together 
they  separated  agreeing  to  meet  again ;  Wright  and  White  had 
no  power,  in  the  absence  of  Barney,  or  without  notifying  him 
of  a  time  of  meeting,  to  make  an  appraisal." 

It  is  enough  to  say  of  this  exception,  that  there  was  no  evi- 
dence entitling  the  defendants  to  have  that  question  submitted. 

Bdrnjey  testifies  that  at  the  last  meeting  had  by  the  three,  he 
propo5se(l  to  Wright  that  the  sheds  should  be  appraised  at  one- 
third  of  their  cost,  and  tl>ey  went  into  an  office  in  the  yard  of  the 
premises  to  reduce  to  writing  an  agreement  which  he  understood 
had  bcrn  come  to,  on  the  basis  of  that  proposition.  But  they 
found  tliat  ihey  had  misunderstood  etich  other  as  to  tluit  matter, 
or  at  all  events  differed  about  it.     He  says,  "We  then  separated 
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understanding  that  Wright  was  to  see  the  plaintiffs,  and  we  meet 
again."  It  is  obvious  that  if  Wright  was  to  see  the  plaintiffs,  he 
was  to  see  them  about  the  proposition  which  Barney  had  made, 
and  the  future  meeting,  if  any,  was  to  be  between  him  and 
Wright  to  learn  the  plaintiffs'  views. 

White  testifies  that  nothing  was  said  to  him  on  that  occasion 
"about  meeting  again."  He,  of  course,  did  not  agree  to  meet 
with  the  others  again,  nor  have  any  intimation  that  another  meet- 
ing was  desired  by  either  of  them.  Barney ^  at  the  most,  testifies 
that  he  "  understood  "  they  were  to  meet  again,  but  he  does  not 
testify  that  anything  was  said  about  another  meeting. 

Wright  says,  "  I  might  have  said  to  Barney  I  would  see  my 
parties  about  this ;"  that  is,  about  the  proposition  to  pay  one- 
third  of  the  original  cost  of  the  sheds.  The  testimony  of  Robins 
and  White  tends  to  show  that  Wright  was  to  see  the  plaintiffe 
relative  to  this  proposition. 

I  do  not  think  this  testimony  would  justify  a  jury  in  finding 
that,  "  when  the  appraisers  were  last  together,  they  separated 
agreeing  to  meet  again."  If  this  view  be  correct,  then  there 
should  not  be  a  new  trial,  because  of  the  refusal  to  submit  this 
question  to  the  jury. 

The  exception  taken  to  the  concluding  part  of  the  charge,  is 
attempted  to  be  supported  on  the  ground  that  if  White  was 
selected  under  an  agreement  between  Wright  and  Barney,  that 
he  should  determine  the  value  and  they  would  be  bound  by  it, 
the  selection  for  such  a  purpose  was  a  void  act,  and  he  was  not 
authorized  to  act  at  all. 

The  proposition  charged  was,  that  although  he  may  have  been 
BO  selected,  yet  if  this  agreement  or  understanding  was  aban- 
doned, and  if  they  did  in  fact  meet  and  examine  the  property 
together,  with  a  view  to  determine,  and  for  the  purpose  of  deter- 
mining its  value,  and  if  the  certificate  was  signed  in  good  faith, 
as  expressing  the  honest  judgment  of  the  two  thus  formed,  the 
appraisal  is  valid. 

It  seems  to  us,  that  from  the  time  the  three  met  and  together 
examined  the  property  with  a  view,  by  their  joint  action,  to 
reach  a  valuation  which,  in  their  opinion,  was  just.  White  was 
in  fact  selected  "  to  assist  them  in  the  appraisement." 
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If  it  be  assumed  that  the  jury  may  have  found  the  question 
of  fact  covered  by  the  first  branch  of  the  chai^  in  £[ivor  of 
the  defendants,  then  it  must  be  taken  as  true  that  they  also  found 
that  the  three,  nevertheless,  '*  afterwards  met  and  examined  the 
property  with  a  view  to  and  for  the  purpose  of  determining  its 
value,  and  that  the  valuation  of  $2,550  was  finally  assented  to 
and  agreed  upon  by  Wright,  because  such,  in  his  judgment^  was 
a  fair  and  just  value  of  the  property,  and  aLso  that  such  was  the 
opinion  and  judgment  of  White." 

They  have  found  such  to  be  the  facts,  having  before  their 
minds  the  further  instruction  that  "the  parties  have  a  right  to  an 
appraisal  made  upon  the  honest  effort  of  the  three  to  fix  a  just 
valuation,  based  upon  such  information  as  they  deemed  useful  in 
coming  to  a  correct  conclusion,  and  upon  an  interchange  between 
them  of  the  views  which  they  severally  thought  should  influence 
them  in  determining  such  value." 

Such  joint  action  of  the  three,  with  such  motives  and  for  such 
purposes,  is,  so  far  as  White  is  concerned,  the  action  of  a  third 
party  selected  by  Barney  and  Wright  "  to  assist  them  in  the 
appraisement,"  and  presents  a  case  in  which  those  two  have 
acted,  in  spirit  and  substance,  as  the  contract  for  determining  the 
price  prescribed. 

The  judgment  and  order  appealed  from  should  be  affirmed. 

Judgment  affirmed. 


Israel  T.  Potteb,  PlaintiflF  and  Appellant,  v.  Ziba  EL  KrrcHENr, 
Defendant  and  Bespondent 

1.  In  an  action  for  a  breach  of  the  covenant  of  seisin  in  a  conveyance  of  land, 
where  the  breach  was  assigned  in  the  complaint  by  negativing  the  words 
of  the  covenant)  and  the  answer  averred  the  contrary,  (viz.,  that  the  defend- 
ant was,  at,  &C.,  the  true  and  lawful  owner,  &c.,)  in  the  exact  words  of  the 
covenant :  Hdd,  that  the  defendant  held  the  affirmative  of  the  issue  and 
the  burden  of  proof,  and  must  prove  his  title.  Accordingly,  where,  upon 
the  trial  of  such  an  issue,  neither  party  offers  any  evidence,  the  plaintiff  is 
entitled  to  judgment 

(Before  Hoffman,  Slosson  and  Woodrdft,  J.  J.) 

Heard  November  9;  decided,  December  31, 1859. 
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Appsal  from  a  judgment  rendered  for  the  defendant  on  the 
decision  of  a  Referee. 

The  action  is  for  the  recovery  of  damages  for  the  alleged 
breach  of  the  covenants  in  a  deed  from  the  defendant  to  the 
plaintiff,  purporting  to  convey  certain  land  in  the  State  of  Illinois, 
(the  N.  W.  qr.  sea  No.  13,  town.  8,  south,  range  8,  west  of  the 
fourth  principal  meridian  in  the  Military  Bounty  Tract,)  "  being 
the  same  tract  of  land  as  conveyed  by  Abel  Thompson  to  Moses 
Ward  by  deed,"  dated,  &c,  "  and  by  Moses  Ward  conveyed  to  the 
said  Ziba  H.  Kitchen,"  (the  defendant,)  by  deed  dated,  &c. 

The  covenants  were  as  follows: 

"And  the  said  Ziba  H.  Kitchen  doth,  for  himseli^  his  heirs, 
executors  and  administrators,  covenant  and  grant  to  and  with  the 
party  of  the  second  part,  his  heirs  and  assigns,  that  he,  the  said 
Ziba  H.  Kitchen,  now  is  the  true,  lawful  and  right  owner  of  all 
and  singular  the  above  described  land  and  premises,  and  of  every 
part  and  parcel  thereof^  with  the  appurtenances  thereunto  belong- 
ing; and  that  the  said  land  and  premises,  or  any  part  thereof,  at 
the  time  of  the  sealing  and  delivery  of  these  presents,  are  not 
incumbered  by  any  mortgage,  judgment  or  limitation,  or  by  any 
incumbrance  whatsoever  by  which  the  title  of  the  said  party  of 
the  second  part,  hereby  made  or  intended  to  be  made  for  the 
above  described  land  and  premises,  can  or  may  be  changed, 
charged,  altered  or  defeated  in  any  way  whatsoever.  And  also 
that  the  said  party  of  the  first  part  now  hath  good  right,  full 
power,  and  lawful  authority,  to  grant,  bargain,  sell  and  convey 
the  said  land  and  premises  in  manner  aforesaid." 

The  complaint  set  forth  the  deed  and  covenants,  and  alleged 
the  breach  of  the  covenant  in  the  following  terms,  viz. : 

"  That  the  defendant  has  not  kept  his  covenants  aforesaid  in 
said  indenture  contained,  but  has  broken  them  in  this,  that  the 
defendant,  neither  at  the  time  of  sealing  and  delivering  said  inden- 
ture, was  or  has  been  the  true,  lawful  or  right  owner  of  all  or  of 
any  part  of  the  said  described  lands  and  premises,  or  of  the 
appurtenances  thereunto  belonging,  and  that  the  said  defendant, 
at  the  time  aforesaid,  had  not  good  right,  full  power  or  lawful 
authority  to  grunt,  bargain,  sell  or  convey  the  said  land  and  premi- 
ses in  manner  aforesaid,  or  in  any  manner,  but,  on  the  contrary 
thereof  the  title  to  said  land  and  premises,  at  the  said  time  of  the 
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sealing  and  delivery  of  said  indenture,  was  in  some  person  or 
persons  other  than  the  said  defendant,  and  who  bad  not  convejed 
the  same  to  the  said  Abel  Thompson,  from  whom  the  defendant^ 
in  and  bj  his  said  indenture,  professed  to  have  derived  title  to 
said  land  and  premises. 

"  Wherefore,"  &c. 

The  defendant,  by  his  answer  to  the  complaint, 

"Denies  that  he  has  broken  or  failed  to  keep  any  covenant 
therein  contained,  and  he  states  that  he  was,  at  the  time  of  the 
making  and  delivery  of  said  deed,  the  true  and  lawful  owner  of 
said  premises  therein  described,  and  of  every  pan  thereof,  and 
had  good  right,  full  power,  and  lawful  authority,  to  grant  and 
convey  the  same,  and  be  denies  that  the  title  to  said  premises  or 
any  part  thereof  was,  at  the  time  of  his  making  said  deed,  in 
any  other  person  or  persons,  as  untruly  stated  in  said  com- 
plaint" 

The  cause  was  referred  to  Charles  A.  Peabody,  Esq.,  and 
was  tried  on  the  23d  of  May,  1859.  The  plaintiff  produced  and 
read  the  deed  mentioned  in  the  complaint,  containing  the  cove- 
nants above  stated. 

The  defendant  offered  no  evidence ;  and  the  Referee  thereupon 
rendered  and  reported  his  finding  and  decision, 

"That  the  plaintiff  has  not  proved  the  allegations  in  his  com- 
plaint, to  the  effect  that  the  defendant,  at  the  time  of  sealing  and 
delivery  of  the  deed  therein  mentioned,  was  not  the  owner  of 
the  land  and  premises  in  said  complaint  mentioned,  and  had  not 
full  power  and  authority  to  grant  the  same. 

"  And,  as  a  conclusion  of  law,  he  finds  and  reports  that  the 
plaintiff  is  not  entitled  to  the  relief  demanded  in  his  complaint^ 
and  that  the  defendant  is  entitled  to  judgment  that  the  complaint 
herein  be  dismissed  and  to  recover  his  costs  of  this  suit'' 

From  the  judgment  for  the  defendant  entered  upon  this  decision 
the  plaintiff  appealed  to  the  General  Term. 

jE  W,  Chester^  for  plaintiff,  (appellant) 

I.  In  the  very  nature  of  the  issue,  the  anus  is  on  the  party 
averring  the  ownership,  right,  or  seiiin.  In  conveying  he 
professes  to  have  title^  and,  of  course,  can  show  it  The  negative 
is  impossible  of  proof  to  the  plaintiff.    He  has  no  means  of  ascer- 
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taining  the  title.     The  defendant  must  be  supposed  to  know  his 
own  title,  and  it  belongs  to  him  to  establish  it. 

If  the  onus  were  on  the  plaintiff,  it  would  not  suffice  to  prove 
that  A  B  had  a  deed  to  the  property :  he  must  prove  a  perfect 
title  in  A  B.  That  is,  he  must  prove  an  affirmation  inconsistent 
with  the  affirmative  averment  of  the  defendant. 

IL  It  is  well  settled  that,  in  declaring  in  an  action  upon  such 
covenants,  the  plaintiff  has  nothing  more  to  do  than  to  negative 
the  words  of  the  covenant.  The  defendant,  in  answer,  affirms 
them.  If  it  were  incumbent  on  the  plaintiff  to  prove  an  owner- 
ship or  seizin  in  some  other  person,  or  an  eviction,  then  it  would 
be  necessary,  as  a  matter  of  course,  to  aver  this  in  his  pleading. 
The  contrary  has  been  decided,  on  motion,  by  one  of  the  Justices 
of  this  Court  in  this  case,  and  has  been  settled  law  for  hundreds 
of  years,  (Stevens  N.  P.,  1083 ;  Bradshaw's  Case,  9  Co.,  60  [b] ; 
Jenk.  Cent.,  805,  Case  79;  AUH)tt  v.  Allen,  14  John.,  248.) 

The  Court  to  be  sure  add,  "  It  must  be  understood  that  we 
decide  the  question  of  pleading  only,  without  expressing  a  defi- 
nite opinion  as  to  the  evidence  which  may  be  requisite  to  maintain 
the  defendant's  pica  of  seizin,  &c.  There  may,  perhaps,  be 
ground  for  a  solid  distinction  between  a  case  where  the  covenant 
of  seizin  is  accompanied  by  a  transfer  of  actual  possession,  and  a 
case  where  the  premises  are,  in  fact,  vacant" 

That  is,  the  question  of  pleading  is  the  question  presented  for 
the  Court's  decision.  The  onus  probandi  is  necessarily  involved 
in  this,  and  the  decision  that  the  affirmative  of  the  issue  must  be 
taken  by  the  defendant  results  from  the  onus  probandi  being,  in 
the  nature  of  the  case,  upon  him.  But  the  Court  do  not  under- 
take to  say  how  much  or  what  kind  of  proof  it  is  necessary  for 
the  defendants  to  produce  to  maintain  their  plea.  In  some  of 
the  States  it  had  been  held  that  a  seizin  in  fact  was  sufficient  to 
remove  the  onus.  It  has  been  since  settled  in  this  State  that  a 
seizin  in  law  is  demanded  by  the  covenant  of  seizin.  (4  Kent's 
Com.,  479,  marg.  paging;  Rickert  v.  Snyder,  9  Wend.,  420; 
Hamilton  v.  Wil^n,  4  Johns.,  72 ;  Morris  v.  Phelps,  5  Johns.,  49, 
54;  McCarty  y.  LeggeU,  3  Hill,  134;  Bingham  v.  Weiderwax^ 
1  Comst,  509.) 

The  case  of  Kennedy  v.  Neivman,  (1  Sandf.  S.  C.  R,  187,)  has 
been  referred  to  by  the  Referee  as  sustaining  his  decision.     It  has 
Bosw.— Vol.  V.  72 
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no  such  effect  or  remote  tendency.  The  only  question  raised 
was  as  to  what  proof  was  necessary  to  establish  a  legal  sale. 
There  does  not  appear  to  have  been  any  issue  upon  the  covenant 
of  seizin — no  issue  except  as  to  the  lenity  of  the  sale. 

III.  The  Beferee  having  erred  on  the  law  of  the  case,  the 
plaintiff  is  entitled  to  have  the  decision  set  aside  and  judgment 
entered  in  his  favor,  or  to  have  a  new  triaL 

G.  T.  Jenks^  for  defendant,  (respondent) 

I.  The  burden  of  proof  was  on  the  plaintiff.  (Bawle  on  Gov., 
pp.  87,  88;  Greenl.  Ev.,  vol.  2,  §§236,  241;  Kennedy  v.  Neuh 
man,  1  Sandf.,  187.) 

In  the  case  AMx>U  v.  AUen,  (14  Johns.,  247,)  (relied  upon  by 
plaintiff  to  show  that  the  defendant  held  the  affirmative  of  the 
issue.)  the  Court  expressly  say,  in  the  last  paragraph  of  the  opin- 
ion, that  they  "  decide  the  question  of  pleading  only,"  and  even 
on  the  question  of  pleading  the  case  of  Tallmadge  v.  Wallis^  (25 
Wend.,  107,  in  the  Court  of  Errors,)  holds  the  opposite. 

In  the  present  action,  the  breach  is  alleged  both  in  the  affirma- 
tive and  in  the  negative,  and  the  defendant,  not  the  plaintiff, 
holds  the  negative  of  the  issue  to  be  tried. 

The  complaint  sets  forth  the  covenant  and  assigns  the  breach  by 
negativing  the  words  of  the  covenant,  and  then  continues:  "6u< 
on  the  contrary  thereof  the  title  to  said  lands  and  premises  at  the  said 
time,  &c,  was  in  some  person  or  persons,  &c.,  who  had  not  con- 
veyed the  same  to  the  said  Abel  Thompson,  from  whom,"  Ac 

That  part  of  the  breach,  then,  which  the  defendant  could  tra- 
verse was  the  outstanding  title  affirmed  by  the  plaintiff.  This 
was  traversed  in  the  answer  and  put  the  affirmative  of  the  issue, 
and  the  burden  of  proof  on  the  plaintiff.  (Findlay's  Archbold's 
Nisi  Prius,  vol.  1,  p.  870,  marg.  paging,  and  cases  cited;  1 
Greenl.  Ev.,  §  74.) 

n.  The  rule  contended  for,  imposing  the  onusprcbandi  in  this  case 
upon  the  defendant  is,  as  respects  the  issue  to  be  tried,  admitted 
to  be  exceptional ;  and  is  urged  upon  the  supposition  that  tho 
grantor  best  knows  of  the  title  and  can  the  most  easily  prove  it 

However  the  fact  may  have  been  previously  to  the  recording 
acts  in  England  and  in  this  State,  it  is  certain  that  under  the 
present  laws  affecting  conveyances,  the  presumption  now  is,  that 
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the  graatee's  facilities  for  ascertaining  and  proving  any  defect  in 
the  title  are  at  least  equal  to  those  of  the  grantor,  and  that  he 
possesses  as  much  knowledge  concerning  it, 

Again,  the  grantee  (plaintiff)  must  set  forth  the  &ct8  constitut- 
ing his  cause  of  action,  and  to  do  so  he  must  know  them.  So 
in  this  case,  the  plaintiff  Potter  states,  as  a  fact  in  his  complaint^ 
that  the  defendant  was  not  seised,  but  that  some  other  person  not 
mentioned  held  the  title,  and  this  he  swears  to.  So  that  it  fol- 
lows, that  of  the  matter  in  issue,  the  plaintiff  has  as  much,  to  say 
the  least,  knowledge  as  the  defendant,  and  is  able  to  prove  the 
precise  fact  in  controversy,  the  existence  of  which  he  has 
verified. 

It  is  believed  that  no  case  in  this  State  has  yet  held  that  the 
burden  is  on  the  defendant  in  an  action  on  the  covenant  of  seizin, 
and  there  would  seem  to  be  no  good  reason  why  a  man  who 
gives  a  deed  of  a  piece  of  property  with  the  usual  covenants 
should,  by  that  act  alone,  expose  himself  to  be  brought  into 
Court  at  any  moment  after  the  delivery  of  the  deed,  and  there 
be  compelled,  without  notice  of  the  particular  defect  complained 
o^  to  furnish  a  complete  abstract  to  the  satisfaction  of  the  Court. 
If  this  were  so,  in  most  cases  of  the  sale  of  valuable  proper^ 
by  a  r^ponsible  grantor,  it  would  be  worth  the  while  of  his 
grantee,  even  at  the  expense  of  the  costs  of  suit,  to  obtain  not 
only  a  perfect  abstract  of  title,  but  a  judicial  decision  upon  the 
validity  of  his  title,  without  the  labor  and  expense  attendant 
upon  the  examination  of  the  title  usually  had  at  the  time  of 
purchase. 

The  judgment  should  be  affirmed,  with  costs. 

By  the  Court — Slosson,  J.  The  simple  and  only  question 
presented  by  this  appeal  is,  whether  the  plaintiff  was  bound,  on 
these  pleadings,  to  prove  affirmatively  want  of  title  in  the 
defendant,  his  grantor,  or  whether  the  affirmative  of  the  issue 
was  not  with  the  defendant,  to  show  title  in  himself  at  the  time 
of  the  grant :  in  other  words,  on  which  party  the  burden  of 
proof  as  to  title  rested. 

The  cause  of  action,  is  the  breach  by  the  defendant  of  his  cove- 
nant of  seizin,  and  the  form  adopted  in  this  complaint  of  stating 
that  cause  of  action,  by  alleging  the  breach  in  the  words  of  the 
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covenant  itself,  is  all  that  would  have  been  required  under  the 
old  system  of  pleading. 

So  also  the  answer,  in  affirming  title  in  the  defendant  in  the 
words  of  the  covenant,  would  have  been  a  perfect  plea  in  bar 
nnder  the  former  system,  and  to  this  plea  a  replication  reaffirm- 
ing the  allegation  of  want  of  title  in  the  defendant,  in  the  lan- 
guage of  the  complaint,  without  setting  out  in  whom  the  title  in 
feet  was  vested,  would  have  been  good.  {Abbott  v.  Allen,  14  J. 
R,  248.) 

Since  the  Code,  every  complaint  must  contain  a  statement  of 
the  facts  constituting  the  cause  of  action.  Whether  an  allega- 
tion of  want  of  title  in  the  defendant  is  an  averment  of  a  fact  or 
of  a  conclusion  of  law,  I  will  not  stop  to  inquire;  since  the 
objection  to  the  sufficiency  of  the  complaint  was  neither  taken 
by  demurrer  nor  on  the  trial.  Had  such  an  objection  been  taken 
it  might  have  presented,  perhaps,  a  question  of  some  difficulty. 
{Laurence  v.  Wright,  2  Duer,  678;  Schenck  v.  Naylor,  id.,  675.) 

The  parties  having  gone  to  trial  on  these  pleadings,  the  ques- 
tion is,  with  whom  is  the  affirmative  of  the  issue?  The  defend- 
ant contends  that  even  if  it  be  conceded  that  on  a  simple  n^ation 
of  seizin  on  one  side,  and  affirmance  of  it  on  the  other,  in  the 
language  of  the  covenant,  the  affirmative  would  be  with  the 
defendant  who  asserts  the  title ;  yet  the  plaintiff  in  the  present 
instance  not  having  contented  himself  with  such  a  simple  state- 
ment of  his  cause  of  action,  but  having  affirmatively  alleged 
that  the  title  "  was  in  some  person  other  than  the  defendant,"  and 
who  had  not  conveyed  the  same  to  the  party  through  whom,  by 
the  recitals  in  the  deed,  the  defendant  professes  to  have  derived 
his  title,  is  bound  to  show  affirmatively  the  truth  of  his  alle- 
gation. 

If,  without  this  allegation,  the  plaintiff  would  not  have  been 
obliged,  in  the  first  instance,  to  have  proved  title  in  some  person 
other  than  the  defendant,  does  the  allegation  throw  that  burd^i 
on  him  ? 

I  think  the  defendant  is  mistaken  in  his  construction  of  this 
sentence.  It  is  to  be  observed  that  it  immediately  follows  the 
words  in  which  the  plaintiff  negatives  the  lai'gunge  of  the  cove- 
nant, and  is  prefaced  with  the  expression,  "but  on  the  contrary 
thereof,"  &c.     We  tbink  that,  in  truth,  it  furms  part  of  the  gene- 
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ral  averment  in  which  title  is  denied  to  be  in  the  defendant,  and 
was  manifestly  intended  by  the  pleader  to  assert  such  want  of 
title,  in  the  double  form  of  an  assertion  of  a  proposition  and  a 
denial  of  the  contrary  of  it.  The  complaint  was  perfect  without 
it,  (or  must,  on  this  appeal,  be  assumed  to  be  so ;)  and  I  do  not 
think  is  hurt  by  it  If  it  had  asserted  in  whom  the  title  was,  the 
consequences  might  have  been  different ;  but  as  it  Ls,  it  is  in  reality 
but  a  denial  of  title  in  the  defendant,  and  nothing  more.  Besides^ 
all  the  reasons  which,  in  this  peculiar  action,  would  throw  the 
burden  of  proof  on  the  defendant  are  as  applicable,  with  this 
allegation  in  the  complaint,  as  they  would  have  been  if  it  had  no 
place  in  that  pleading.  If,  by  reason  of  it,  the  burden  of  proof 
was  on  the  plaintiff,  he  would  be  obliged  to  prove  an  absolute 
title  in  some  other  party ;  whereas,  as  all  the  cases  hold,  he  is 
not  presumed  to  know  the  exact  condition  of  the  title  of  his 
grantor.  This  is  the  reason  given  in  the  books  why  the  burden 
of  proof  is  on  the  defendant  He  has  purchased  in  reliance  upon 
the  covenant  of  title ;  and  when  that  is  impeached  or  denied,  the 
grantor  is  bound  to  assert  and  maintain  it  In  the  language  of 
the  case  in  14  Johnson's  Reports,  "it  is  enough  if  he  suspects  the 
grantor's  title  to  be  defective.  He  is  not  bound  to  wait  in  suspense 
until  by  possibility  he  can  find  out  in  whom  the  title  really  is." 
If  the  defendant  had  no  title  when  he  made  his  conveyance,  the 
covenant  was  broken  the  moment  it  was  made,  and  for  this  rea- 
son, all  that  the  plaintiff  need  allege  is  simply  a  breach  of  the 
covenant,  by  negativing  the  words  of  it  A  breach  of  the  other 
covenants  can  only  be  sliown  by  matters  occurring  after  they  are 
made;  and,  hence,  it  is  necessary  to  allege  and  prove  such  sub- 
sequent matters.  The  case  of  a  breach  of  the  covenant  of  seizin 
and  the  right  to  convey  is,  in  respect  to  the  order  of  proof,  strictly 
exceptional. 

I  think  the  case  of  Abbott  v.  AUen^  above  cited,  conclusive  on 
this  question;  and  to  the  same  effect  are  numerous  other  authori- 
ties.  The  case  of  Marston  v.  Hiibs^  (2  Mass.,  433,)  asserts  the 
same  thing.  The  rule  is  laid  down  in  Bradshaxo^s  case^  (9  Coke's 
R.,  60,)  and  has  been  fully  recognized  by  our  own  decisions ;  nor 
has  any  distinction  been  made  between  the  case  of  a  covenant  of 
seizin  in  a  lease,  which  was  BradJianh  case^  and  that  of  a  covenant 
in  a  deod  in  fee.     Of  both  it  is  true  that  it  lies  more  in  the 
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knowledge  of  the  grantor  what  estate  he  hath  than  in  that  of  the 
grantee. 

In  Abbott  y.  Alien,  the  breach  was  assigned  generally  in  the 
words  of  the  covenant — ^the  conveyance  being  in  lee.  The  plea 
was  that  the  defendant  was  lawfully  seised,  &c.,  in  the  words  of 
the  covenant,  and  the  replication  was,  that  the  defendant  was  not 
seised,  &c. ;  still  following  the  words  of  the  covenant,  and  repeat- 
ing the  allegation  of  the  breach  as  laid  in  the  complaint  The 
defendant  demurred  to  the  replication  on  the  ground  that  it  did 
not  show  in  whom  the  title  was,  whereby  the  defendant  was  not 
seised,  &c.  The  very  point,  therefore,  which  party  was  to  allege, 
and  consequently  prove,  the  actual  title,  was  involved,  and  the 
Court  held  the  demurrer  ill  taken,  and  gave  judgment  for  the 
plaintiff;  and  it  seems,  by  a  note  at  the  foot  of  the  case  as  reported, 
that  they  also  gave  judgment  in  the  same  manner,  on  the  same 
question,  in  another  case,  not  reported.  {Sebecr  v.  Kimball) 

In  Glinister  v.  Audley,  (Sir  Thos.  Raymond's  R.,  14,)  on  a 
demurrer  to  a  similar  replication,  (the  conveyance  being  in  fee,) 
the  point  relied  on  was,  that  "  the  plaintiff  ought  to  have  shown 
of  what  estate  the  defendant  was  seised,  in  regard  he  had 
departed  with  all  his  writings  concerning  the  land,  in  presump- 
tion of  law,  and  therefore  the  plaintiff  well  knew  the  title ;"  and 
it  was  contended  that  it  was  not  like  Bradshavfs  case,  "  because 
there  the  covenant  was  with  the  lessee  for  years,  who  had  not  the 
writings;"  but  it  was  held  ,that  the  breach  was  well  assigned 
according  to  the  words  of  the  covenant,  and  judgment  was  given 
for  the  plaintiff. 

The  case  of  SaJman  v.  Bradshaw,  (Cro.  Jac,  804,)  was  on 
breach  of  covenant  in  a  lease,  the  covenant  being  that  the  lessee 
had  lawful  estate  to  let  for  the  term,  the  assignment  of  the  breach 
was  general  in  the  words  of  the  covenant,  and  held  good. 

In  Abbott  V.  AUen,  the  language  of  the  Court  is  unqualified. 
The  grantor,  giving  such  a  covenant,  is  not  bound  to  deliver  to 
his  grantee  the  prior  deeds  and  evidences  of  his  title.  The  legal 
presumption  is  that  he  retains  them.  The  grantee  relies  on  the 
covenant  of  the  grantor  that  he  has  a  good  title,  "and  until  the 
grantor  discloses  his  title,  he  (the  grantee)  holds  the  negative 
merely,  and  is  not  bound  to  aver  or  prove  any  fact  in  regnrd  to  an 
outstanding  title.     Prima  facie  the  grantee  is  to  be  presumed 
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ignorant  of  the  real  state  of  the  title.  The  grantor  is  not  bound 
unless  bj  suit  to  explain  his  title." 

The  whole  subject  is  reviewed  in  a  learned  note  (10)  in  2d 
Saunders'  Reports,  181,  a.,  and  the  distinction  between  this  and 
the  other  covenants  in  a  deed  pointed  out,  and  the  cases  cited. 

The  case  of  TaMmadge  v.  WaHw,  (25  Wend.,  107,)  is  not  in 
conflict  with  Abbott  v.  Allen.  '  The  only  question  in  that  case  was 
whether  a  plea  of  want  of  seizin  in  the  grantor  was  a  good 
defense  to  an  action  on  the  bond  for  the  purchase  money,  and  it 
was  held  that  it  was  not  because  such  a  plea  did  not  show  a  total 
want  of  consideration,  and  therefore  "as  a  plea  in  bar  was  defect- 
ive. Had  it  shown  that  the  defendant  had  been  evicted,  or  that 
the  grantor,  the  plaintiff,  had  no  estate  in  the  premises,  or  that 
some  other  person  had  the  entire  estate,  it  would  have  gone  to 
the  whole  consideration ;  but  the  plaintiff  may  have  had  no  legal 
seizin  in  fee,  and  yet  have  had  a  title  by  occupancy,  which  passed 
under  the  deed,  and  thus  furnished  some  consideration  for  the 
bond.    The  case  arose  on  a  demurrer  to  this  plea. 

To  the  same  effect  is  Whitney  v.  Lems,  (21  Wend.,  131.) 

The  case  of  Kennedy  v.  Nevman,  (1  Sandf.  Sup.  0.  R.,  187,)  is 
relied  upon  by  the  defendant  as  showing  that  the  affirmative  of 
proof  is  with  the  plaintiff  in  this  action.  We  are  unable  to  per- 
ceive this.  The  suit  was  evidently  on  the  covenant  against  incum- 
brances, and  the  incumbrance  set  up  in  the  complaint  and 
attempted  to  be  proved,  was  a  lien  acquired  by  a  purchaser  at 
an  assessment  sale  before  the  conveyancie  to  the  plaintiff,  and 
which  the  plaintiff  had  bought  off,  and  the  Court  held  that  the 
plaintiff  had  failed  to  establish  all  that  was  necessary  to  show  a 
valid  assessment,  and  a  nonsuit  was  directed.  The  head  note 
would  seem  to  indicate  that  the  action  was  on  the  covenant  of 
seisin ;  but  if  it  were,  the  question  of  who  had  the  affirmative  of 
the  issue,  could  not  have  arisen,  since  the  plaintiff  set  out  the 
assessment  sale  and  his  settlement  with  the  purchaser  in  his  com- 
plaint, and  the  defendant  pleaded  no  such  assessment.  Under 
such  a  state  of  pleadings,  the  burden  of  proof  was  necessarily 
on  the  plaintiff. 

We  think  the  Referee  erred  in  his  conclusions,  and  that  there 
should  be  a  new  trial,  costs  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered  accordingly. 
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John  Weldon,   Plaintiff  and  Respondent,  v.  The  HABT.mr 
Railroad  Company,  Defendants  and  Appellants, 

J.  Weldon  and  Wife,  Plaintiffs  and  Respondents,  v.  The  Hab- 
LEM  Railroad  Company,  Defendants  and  Appellants. 

1.  In  an  action  against  a  Railroad  Company,  to  recover  damages  alleged  to 
have  been  caused  by  the  negligence  of  the  defendants'  driver  in  the  man- 
agement of  his  team  in  taking  it  through  a  public  street  after  it  had  been 
detached  from  a  car  it  had  been  drawing,  a  verdict  for  the  plaintiff  wiU  be 
set  aside  as  contrary  to  evidence,  where  the  testimony  is  uncontradicted 
that  the  manner  in  which  the  team  was  managed  was  such  as  had  been 
pursued  by  tins  and  other  similar  Companies  for  years  withoat  aocident| 
and  was  considered  by  those  engaged  in  such  business  as  safe  and  discreet^ 
especially  where  it  is  proved  that  the  injury  was  caused  by  an  unexpected 
and  wanton  assault  by  a  tliird  person  upon  the  team,  by  which  it  was 
fi-ightened  and  rendered  immanageable,  and  while  frightened  and  unmaaage- 
able  ran  over  the  plaintiff. 

2.  The  Company  is  not  responsible  for  such  act  of  such  third  person,  tJioogh 
he  may  have  been  at  the  time  employed  by  it  in  some  capacity,  he  not 
being  at  the  time  of  such  act  actually  attending  to  any  business  for  which  he 
had  been  employed,  or  acting  in  any  matter  in  behalf  of  the  Company. 

(Before  Bosworth,  Ch.  J.,  and  Hoffman  and  Moncrief,  J.  J.) 
Heard,  December  8th;  decided,  December  31sfi,  1859. 

In  each  of  the  two  cases  of  John  Weldon,  plaintiff,  against 
the  New  York  and  Harlem  Bailroad  Company,  defendants;,  and 
John  Weldon  and  Wife,  plaintiffs,  against  the  same  Company, 
the  defendants  appeal  from  an  order  denying  a  motion  for  a  new 
trial. 

The  evidence  was  the  same  in  the  one  action  as  in  the  other. 
The  plaintiff  and  liis  wife,  on  Sunday  evening,  December  21, 
1856,  while  crossing  Fourth  avenue  in  New  York  city,  between 
27th  and  32d  streets,  were  run  over  by  a  span  of  horses  belong- 
ing to  the  defendants,  and  then  in  charge  of  their  driver,  who 
was  taking  them  from  27tli  street,  where  he  had  detached  them 
from  a  car  lie  had  been  driving,  to  the  stables  of  tlie  Company. 

Reardon,  tlie  driver,  was  at  the  time  riding  one  of  the  horaea, 
and  while  thus  taking  them  to  the  stables,  one  Butler,  who  had 
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previously  been  employed  by  the  Company  as  an  extra  man  in 
the  stables,  struck  the  horses,  frightening  and  making  them 
unmanageable,  by  reason  whereof  they  ran  over  and  injured 
John  Weldon  and  his  wife.  One  action  is  brought  to  recover 
damages  for  injuries  to  the  husband;  the  other  to  recover  dama- 
ges for  injuries  to  the  wife. 

Each  plaintiff  recovered  a  verdict,  and  in  each  case  the  defend- 
ants moved  for  a  new  trial.  The  motions  were  denied,  and  from 
the  orders  denying  them  the  defendants  appealed  to  the  General 
Term.  The  two  appeals  were  argued  together.  The  evidence, 
as  it  was  viewed  by  the  Court,  is  succinctly  stated  in  its  opinion. 

(7.  W.  Sand/ord,  for  appellant 
G.  Bean,  for  respondents. 

By  the  Court — ^Bosworth,  Ch.  J.  In  these  actions  the 
evidence  is  the  same  in  the  one  as  in  the  other.  In  each  the 
plaintiff  obtained  a  verdict  In  each  the  defendants  moved  for 
a  new  trial,  on  the  ground  that  the  verdict  is  against  evidence, 
and  that  motion  was  denied.  From  the  order  denying  it  the 
defendants  appealed  to  the  General  Term.  The  only  question  is, 
whether  the  verdict  is  so  clearly  against  evidence  that  it  is  the 
duty  of  the  Court  to  set  it  aside  for  that  cause.  The  plaintiffs 
were  run  over,  in  the  evening  of  the  21st  of  December,  1856, 
while  crossing  Fourth  avenue,  by  a  span  of  horses  owned  by 
the  defendants,  and  at  the  time  in  charge  of  their  driver. 

The  horses  had  been  attached,  in  the  afternoon  of  that  day,  to 
one  of  the  short  cars  of  the  plaintiffs,  running  between  27th 
street  and  the  Astor  House,  and  had  been  detached  from  the  car 
at  27th  street,  shortly  prior  to  the  accident,  and  the  driver  was, 
at  the  time  of  tiie  accident,  riding  the  off  horse.  The  two  horses 
were  harnessed  together,  having  between  them  the  pole  which  is 
attached  to  the  car  when  it  is  in  use,  and  the  whrffletrees  were 
attached  to  the  pole,  and  one  end  of  the  pole  in  the  rear  of  the 
horses'  feet  was  on  the  ground.  There  was  no  negligence  or 
mismanagement  on  the  part  of  the  driver,  unless  it  was  negli- 
gence or  mismanagement  to  go  through  the  streets  of  the  city 
with  a  span  of  horses  as  these  were  taken* 
Bosw.— ToL.  V.  78 
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The  driver  was  in  the  act  of  takmg  the  horses  £rom  27th  street 
to  the  stable,  which  was  in  a  street  a  short  distance  farther  up 
town. 

The  accident,  was  caused  by  a  man  by  the  name  of  Butler, 
who  suddenly  ran  into  the  street  and  struck  the  off  horse  and 
continued  to  strike  him  until  he  was  so  frightened  that  the 
span  moved  so  rapidly  as  to  get  out  of  Butler^s  reach.  B^ng 
l^us  frightened,  they  became  unmanageable  and  ran  over  the 
plaintiffs. 

Upon  the  question  whether  it  was  negligence  or  miamauage- 
ment  to  drive  a  harnessed  team  through  a  street  of  the  city  iu 
the  manner  and  condition  that  this  was,  the  evidence  is  uniform 
and  uncontradicted  that  this  method  had  been  practised  for  years 
by  this  Company,  and  by  the  Hudson  River  Railroad  Company, 
and  that  no  accident  had  resulted  from  it;  All  the  witnesses 
who  had  any  practical  experience  in  driving  tean^  thus  har- 
nessed, concurred  in  opinion  that  this  method  was  appropriate 
and  safe,  and  leas  likely  to  result  in  accidents  than  an  attempt  to 
drive  the  team  walking  behind  or  by  the  side,  instead  of  iiding 
one  of  the  horses*. 

On  the  evidence  .before  us,  we  deem  th^  conclusion  just  that 
the  injury  to  the  plaintiff  was  caused  by  the  misconduct  of  But- 
ler;  that  the  mode  practised  to  drinre  and  manage  the  horses  was 
not  an  act  of  negligence,  and  that  the  evidence  resulting  from 
the  practice  of  it  for  years,  shows  that  it  was  a  safe  pourse,  and 
one  not  fraught  with  any  danger  of  accideat  firom  any  canaea 
which  it  was  the  defendants'  duty  to  anticipate  aud  provide 
against 

There  is  some  evidence  that  Butler  had  been  employed  by  the 
defendants,  prior  to  this  time,  in  some  wbordinate  capacity  in  or 
about  their  stables.  Whether  he  was  or  was  not  employed  by 
them  at  the  time  of  the  casualty,  the  evidence  is  not  definite. 

There  is  no  ground  for  pretending  that  at  the  time  ha  stmek 
one  of  these  horses  he  was  engaged  in  any  actual  service  in 
behalf  of  the  defendants,  or  in  any  business  which  concerned 
them.  . 

His  nusoonduct  was  an  act  of  wanton  or  thoughtless  mischief^ 
for  the  consequences  of  which  the  defendants  (as  the  evidence 
now  stands)  are  not  responsible 
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We  cannot  ayoid  the  conclusion  that  the  jury  attached  an 
Hodue  importance  to  the  fiict  that  Butlet  had  been  and  perhaps 
-was,  at  the  time,  an  employee  of  the  defendants,  although  not 
at  the  time  acting  in  the  soope  of  his  employment,  or  in  fact 
attending  to  any  business  which  concerned  them. 

Belnctant  as  we  are  to  disturb  the  verdict  of  a  jury  upon  a 
mere  question  of  &cty  yet  we  regard  these  verdicts  as  so  entirely 
without  evidence  to  support  diem,  that  it  is  our  duty  to  grant  a 
new  trial 

The  yerdicts  must  be  set  aside,  and  a  new  trial  granted,  on 
payment  of  the  costs  of  the  trial,  including  the  costs  of  perfect- 
uig  the  judgments.  The  costs  of  the  appealii  must  be  costs  in 
the  cause,  and  abide  the  event 

Ordered  accordingly. 


Anastasia  lu  Hearne;  (Administratrix  of  Patrick  L.  Hearne, 
deceased,)  Plaintiff  and  Appellant,  v.  Laura  Keene,  Defend- 
ant and  Bespondent 

L  A  merely  voluntary  payment  by  a  party,  though  for  the  benefit  of  another, 
creates  no  right  of  action  against  the-  latter  unless  the  latter  acquiesces  in 
or  adopts  the  act 

X  Bbt  if  aiMh  a  payment  is  madb  by  request  of  the  agent  for  the  defendant^ 
the  latter  is  liable  for  the  money,  provided  such  agent  had  either  a  general 
or  special  authority  to  borrow. 

3.  Where  the  authority  of  an  agent  was  general  in  respect  to  a  particular 
business,  (the  management  of  a  theatre),  carried  on  by  the  defendant^  and 
it  appeared  Hiat,  .according  to  the  habit  and  course  of  business,  his  agency 
embraced  the  receipt  and  disbursement  of  the  moneys  of  the  theatre,  and 
the  raising  of  .money  to  carry  it  on  when  required :  Beti,  that  the  defend- 
ant is  liable  for  money  paid  by  the  request  of  such  agent  for  the  rent  of  the 
theatre  in  which  her  business  was  carried  on,  and  fbr  which  she  was  liable 


(Before  HorFMAV,  Slosson  and  Woodruff,  J.  J.) 

Heard,  November  9th ;  decided,  December  Slst,  1859. 

Appeal  from  judgment  for  the  defendant  on  the  decision  of 
Ifarray  Hoffman,  Jr.,  Esq.,  Referee. 
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The  action  waa  brought  to  recover  the  sum  of  $400  and  inte- 
rest paid  by  the  plaintiflF,  Patrick  L.  Hearne,  to  the  owner  of  the 
Metropolitan  Theatre  for  the  rent  thereof  for  one  week,  while  it 
was  in  the  use  and  occupation  of  the  defendant,  under  a  hiring 
at  that  rent,  payable  weekly. 

The  money  is  alleged  to  have  been  paid  by  the  plaintiff  at  the 
defendant's  request.  The  proof  showed,  without  contradiction, 
that  it  was  paid  by  the  plaintiff  and  for  the  defendant's  benefit, 
but  the  defendant  claimed  that  it  was  either  a  voluntary  payment 
for  which  no  recovery  could  be  had,  or  it  was  an  advance  to  one 
John  S.  Lutz  on  the  credit  of  the  latter,  and  that  Lutz  had  no 
authority  to  borrow  money  for  the  defendant  The  report  and 
decision  of  the  Beferee  was,  so  far  as  it  is  material  to  state,  as 
follows: 

"  That  on  the  24th  of  December,  1855,  the  plaintiff  paid  to 
the  owner  of  the  Metropolitan  Theatre  the  sum  of  four  hundred 
dollars,  being  rent  then  due  by  the  defendant,  who  was  lessee  of 
the  theatre. 

"That  this  payment  was  made  at  the  request  of  John  S. 
Lutz,  who  was  at  the  time  the  agent  of  the  defendant,  for  sundry 
purposes,  and  the  agent  of  the  theatre,  receiving  and  paying  out 
moneys. 

"  That  this  advance  was  not  made  by  the  plaintiff  exclusively 
or  chiefly  on  the  credit  of  the  defendant 

"  That  there  is  not  sufficient  evidence  to  clearly  establish  the 
fact  that  said  agent  was  authorized  to  borrow  in  the  defendant's 
name  or  engage  her  credit,  either  generally  or  on  this  particular 
occasion ;  and  that  there  is  no  such  clear  and  distinct  evidence  of 
her  assent  to  and  acquiescence  in  this  transaction,  with  knowledge 
of  the  circumstances,  as  that  such  authority  may  be  inferred  or 
a  ratification  implied. 

"  That  there  is  no  clear  and  distinct  evidence  that  the  defend- 
ant knew  of  the  application  to  the  plaintiff,  or  to  any  one,  to 
make  this  payment  for  her  or  on  her  credit,  or  that  the  same  had 
been  made  by  the  plaintiff  before  the  commencement  of  this  suit 

"  That  the  existence  of  an  authority  in  the  agent  to  borrow 
money  in  the  defendant's  name  and  engage  her  credit,  is  not  to 
be  inferred  from  the  nature  of  the  agent's  duties  and  theiact  that 
the  money  was  paid  to  the  use  of  the  principal. 
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"  That,  in  view  of  the  circumstances  under  which  the  money 
was  advanced,  the  plaintiff  is  to  be  held  to  strict  proof  of  the 
agent's  authority. 

"  That  the  facts  established  by  the  evidence  are  not  sufficient 
to  render  the  defendant  liable. 

"  That  the  defendant  is  entitled  to  judgment." 

The  evidence  upon  which  the  plaintiff  relied,  and  which  he 
claimed  to  entitle  him  to  judgment,  is  chiefly  recited  in  the 
opinion  of  the  Court 

Judgment  having  been  entered  for  the  defendant  upon  the 
decision  of  the  Referee,  the  plaintiff  appealed  to  the  General 
Term. 

Pending  the  appeal  the  plaintiff  died,  and  an  order  was  made 
continuing  the  action  in  the  name  of  his  administratrix,  Anasta- 
tia  L.  Heame. 

M.  Campbell^  for  plaintiff,  (appellant.) 

L  The  Referee  erred  in  not  finding  that  the  defendant  was 
bound  by  the  act  of  Lutz  as  her  agent. 

It  clearly  appears  from  the  testimony  of  John  S.  Lutz  that 
Lutz  was  the  agent  of  the  defendant  for  all  business  purposes 
relating  to  the  theatre.  E.  L.  Heame  swears  that  a  part  of  Lutz's 
business  was  to  raise  whatever  money  was  required  for  the  the- 
atre.   Lutz  nowhere  denies  this. 

It  is  also  undisputed  that  the  identical  $400,  for  which  this  suit 
is  brought,  was  paid  by  the  plaintiff  to  the  agent  of  John  La 
Farge  for  the  rent  of  the  defendant's  theatre,  at  the  request  of' 
the  defendant's  agent,  Lutz. 

This  $400  E.  L.  Heame  paid  for  the  plaintiff  to  defendant's 
lessor.  Lutz  says  that  he  does  not  remember  telling  plaintiff 
that  this  money  was  for  the  theatre.  Plaintiff  swears  he  did  tell 
him  so ;  and  E.  L.  Heame  swears  he  gave  Lutz  the  receipt  after 
he  had  paid  it,  which  Lutz  does  not  deny. 

The  rule  is  well  settled,  that  an  agent,  for  a  particular  purpose, 
has  authority  to  do  all  necessary  or  proper  acts  for  the  accom. 
plishment  of  the  end.  (Story  on  Agency,  §  60.) 

Besides,  the  evidence  of  Lutz  shows  that  he  was  the  defendant's 
general  agent  for  all  business  purposes.  {Anderson  v.  Conley^  21 
Wend.,  279.) 
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.  n.  The  Beferee  found,  as  a  question  of  &ct,  that  the  plaintiff 
made  this  loan  at  the  request  of  Lutz,  defendant's  agent,  and  on 
the  credit  of  the  defendant ;  but  that  there  was  not  sufficient 
evidence  that  said  agent  was  authorized  to  borrow  in  defendant's 
name,  &c. 

Lutz  swears,  ^^lam  her  agerU  to  this  time  for  aU  business  purposes^ 
E.  L.  Hearne  swears  that  Lutz  was  defendant's  agent  for  "  rais- 
ing whatever  money  vxls  requxred!'^  Neither  Lutz  nor  the  defend- 
ant deny  this.  The  evidence  is  direct,  explicit  and  uncontra- 
dicted. Lutz  was  the  defendant's  general  agent.  (2  Kent,  9  ed., 
p.  885.) 

Therefore  we  say  the  Beferee  erred  in  finding,  as  a  matter  of 
&ct,  that  there  was  not  sufficient  evidence  of  the  authority  of 
Lutz  to  borrow  for  the  defendant^  and  as  a  matter  of  law  that 
the  defendant  was  not  liable. 

Lutz  was  the  defendant's  agent  for  paying  the  rent,  and  for  all 
business  purposes.  Plaintiff  paid  it  at  Lutz^s  request  for  the 
defendant,  which  Lutz  had  notice  o£  This  was  notice  to  the 
defendant  (Story  on  Agency,  §  140.) 

III.  The  Beferee  erred  in  finding,  as  a  conclusion  of  law,  "  that 
the  existence  of  an  authority  in  the  agent  to  borrow  money  in 
the  defendant's  name,  is  not  to  be  inferred  firom  the  nature  of  the 
agent's  duties,  and  the  fact  that  the  money  was  paid  to  the  use 
of  the  principal." 

The  only  way  to  ascertain  an  agent's  authority  is  from 
the  nature  of  his  duties  and  emjdoyment^  in  the  abs^ce 
of  specific  evidence.  (Paley  on  Agency,  by  Lloyd,  pp.  189, 
207;  Story  on  Agency,  §§  55,  56,  58,  88;  2  Kent>  9  ed,  p. 
832.) 

In  this  case  there  is  direct  and  positive  evidence,  wholly  nnoon- 
tradicted  or  impeached,  that  Lutz  was  the  defendant's  agent  for 
raising  money  for  the  theatre. 

lY.  It  appears  that  the  money  sued  for  was  used  to  pay  the 
second  week's  rent  of  the  defendant's  theatre  in  1855;  thed^nd- 
ant  must  have  known  this ;  she  does  not  ofier  herself  to  swear 
she  did  not ;  she  never  repudiated  the  loan ;  and,  after  the  lapse 
of  four  years,  the  Court  is  bound  to  presume,  in  the  absence  of 
proof  to  the  contrary,  that  she  ratified  the  act  of  her  agent  Lutz 
for  her  benefit 
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*'^  Where  the  unauOunizedaci  is  ap^^ 
cipaJt^  a  very  altgfU  matter  wiU  serve  to  make  out  a  ratification^ 
{(hmmercial  Bank  €f  Buffalo  v.  Warren^  16  N.  Y.  R,  579 ;  Trades- 
merCe  Bank  v.  Aetor^  11  Weni,  87.) 

'^  Silence  always  affords  a  strong  presumption  of  ratification.'^ 
(Story  on  Contracts,  §  161,  and  cases  cited.) 

V.  The  report  of  the  Beferee,  and  the  judgment  thereon,  was 
clearly  agtdnst  evidence,  and  the  conclusions  of  law  from  the 
evidence  were  erroneous  and  should  be  set  aside,  and  a  new  trial 
ordered. 

WiUiam  D.  Booth,  for  defendant^  (respondent) 

I.  The  evidence  showed  that  the  loan  was  not  made  to  the 
defendant)  but  to  Lutz,  on  his  sole  responsibility  and  credit 

n.  The  evidence  failed  to  show  that  Lutz  had  authority  to 
borrow  money  for  the  defendant  His  being  her  agent  for  mat- 
ters connected  with  the  theatre  did  not  import  this  authority.  It 
was  not  "  within  the  ordinary  scope  of  the  business."  (1  Parsons 
on  Contracts,  41,  n.  £) 

To  the  powers  of  a  general  agent  there  is  this  restriction,  he 
cannot  borrow  money  for  his  principal.  {Hawtayne  v.  Bourne^  7  M. 
&  W.,  595;  Dunlap's  Paley  on  Ag.,  §192,  and  notes.) 

m.  The  money  having  been  borrowed  without  the  authority 
of  the  defendant,  she  is  not  liable  for  it  The  fact  that  it  was 
paid  in  discharge  of  her  debt,  does  not  affect  the  question.  {Dor 
vidson  V.  JSanley,  2  Mann.  &  Grang.,  721 ;  Jacques  V.  Todd,  8 
Wend.,  94.) 

She  has  neither  authorized  nor  ratified  the  act  (7  M.  &  W. 
695,  supra;  5  J.  R,  176;  11  Wend.,  87;  6  HUl,  818;  Pentz  v. 
Stantm,  10  Wend.,  271.) 

Nor  is  any  authority  to  borrow  implied  in  the  nature  of  Lutz's 
agency. 

lY.  The  report  of  the  Beferee  is  as  conclusive  on  the  questions 
of  fact  as  a  verdict  of  a  jury.  {Foster  v.  G)lman,  1  E.  D.  Smith 
R,  85;  Schwart  v.  Tayhr,  7  How.  Pr.  R,  251 ;  Burkee  v.  Atott, 
8  Barb.,  423 ;  Wbodin  v.  Foster,  16  id.,  146 ;  Watkins  v.  Stevem, 
4  id.,  168 ;  Green  v.  Brovm,  8  id.,  119 ;  Van  Steenburgh  v.  Hoff- 
man, 15  id.,  28 ;  iS^[>eneer  v.  Uiica  &  Schen.  R.  R  Co.,  5  id.,  887 ; 
Leach  v.  Kelsey,  7  id.,  466.) 
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Slosson,  J.  A  right  to  recover,  by  action,  money  paid  to  the 
use  of  another  can  only  arise  where  the  plaintiff  has  paid  it  under 
some  legal  obligation  or  necessity  to  do  so,  or  has  done  it  at  the 
request  of  the  defendant.  A  mere  voluntary  payment  by  a  party, 
though  for  the  benefit  of  another,  creates  no  right  of  action  against 
him,  unless  the  latter  acquiesces  in  or  adopts  the  act 

The  plaintiff  in  the  present^^ase  was  under  no  legal  obligation 
or  necessity  to  make  the  payment  in  question.  He  made  it,  not 
at  the  personal  request  of  the  defendant,  but  of  her  agent;  yet, 
if  the  agent  had  authority  to  make  such  a  request,  in  other  words, 
to  borrow  the  money  on  her  credit,  she  is  answerable  in  this 
action. 

The  Beferee  has  not  found  whether,  when  Lutz,  the  agent; 
applied  to  the  plaintiff  for  the  money,  he  told  the  plaintiff  it  was 
for  Miss/Keene,  the  defendant  The  plaintiff  swears  he  did  do  so, 
and  Lutz  swears  he  did  not,  but  he  subsequentiy  qualifies  his 
assertion  by  saying  that  he  did  not  remember  saying  what  he 
borrowed  the  money  for,  though  he  was  prepared  to  swear  that 
he  did  not  borrow  it  expressly  for  that  purpose,  (i  e.,  the  use  of 
the  theatre.)  I  shall  assume  that  the  plaintiff's  recollection  on 
this  point  was  the  most  reliable,  especially  as  he  adds  that  Lutz 
promised  to  pay  him  out  of  the  receipts  of  the  theatre  of  the 
following  week,  and  that  he  loaned  the  money  in  consequence  of 
that  assurance,  knowing  him  to  be  the  agent  of  the  defendant  in 
matters  connected  with  the  theatre,  and  Lutz  does  not  contradict 
this  latter  statement  This  disposes  also  of  the  question  whether 
the  money  was  loaned  on  the  individual  security  of  Lutz  only. 
On  this  evidence,  it  clearly  was  not 

What,  then,  was  the  nature  and  extent  of  this  man's  authority  ? 
Was  it  sufficient  to  cover  this  transaction? 

That  there  was  any  express  authority  or  power  conferred  on 
Lutz  by  the  defendant  to  borrow  money  on  her  credit,  is  not 
pretended.  K  any  existed,  it  was  as  incidental  to  his  general 
authority. 

The  witness,  Ed.  L.  Heame,  (the  plaintiff's  brother,)  through 
whom  this  loan  was  effected,  was  the  defendant's  counsel  in  effec^ 
ing  the  lease  of  the  theatre,  and  employed  as  her  counsel  by 
Lutz.  He  swears  that  he  knew  him  to  be  her  agent  in  all  mat- 
ters relating  to  her  payments  and  receipts  connected  with  the 
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theatre ;  that  his  business  was  to  receive  moneys  at  the  office  and 
disburse  them  and  raise  whatever  money  was  required ;  that  he 
knows  it  was  his  business  to  raise  money  when  required,  and  that 
he  knew  this  as  counsel  to  the  theatre  and  from  conversations 
with  him.  Lutz  himself  does  not  contradict  the  statement  of 
Ed.  L.  Hearne.  He  swears  that  he  had  been  the  agent  of  Miss 
Keene  from  the  time  she  took  the  theatre ;  that  he  was  her  agent 
for  business  purposes  all  the  time  she  was  lessee  of  the  theatre; 
that  he  attended  to  all  the  money  business  of  the  theatre,  paid 
out  money  and  received  it ;  and  that  he  was  her  agent  up  to  the 
time  of  the  trial  for  all  business  purposes.  It  appears  that  the 
rent  was  payable  weekly  in  advance.  Punctual  payment  was  a 
condition  of  the  continuance  of  the  lease,  and  the  defendant  was 
personally  bound  to  pay  it ;  and  it  is  not  unreasonable  to  hold 
that  if  Lutz  was  the  defendant's  agent  for  "  all  the  money  busi- 
ness of  the  theatre,"  "for  all  business  purposes"  whatever,  he  had 
the  right,  in  virtue  of  such  agency,  to  raise  money,  on  the  credit 
of  his  principal,  to  meet  such  payments,  if  short  of  ftmds. 

Incidental  powers  may  be  deduced  from  the  character  of  the 
agency,  (Story  on  Ag.,  §  100 ;)  and  where  that  is  as  broad  as 
this  is,  and  necessarily  involving  the  duty  of  seeing  the  rent 
promptly  paid  each  week  in  advance,  I  see  nothing  unreasonable 
in  holding  that  he  has  power,  as  incidental  to  his  general  autho- 
rity, to  anticipate,  if  necessary,  a  week's  receipts  and  borrow 
money  to  meet  the  rent  on  the  credit  of  the  theatre. 

It  is  a  material  consideration  that  the  defendant  got  the  full 
benefit  of  the  loan — it  having  been  applied  in  payment  of  the 
rent,  for  which  she  was  legally  liable. 

This  bears  on  the  question  of  authority. 

In  Bolton  v.  HiUersden,  (1  Lord  Raymond,  224,)  Lord  Holt 
held  that  if  a  master  has  never  intrusted  a  servant  to  charge  him 
by  signing  of  notes  in  the  master's  name,  yet  if  the  money  for 
which  the  note  is  signed  comes  to  the  use  of  the  master,  such 
note  will  bind  the  master. 

In  Davidson  v.  Stanley^  (2  Mann.  &  Grang.,  721,)  while  the 
Court  held  that  a  general  agent  had  no  power  as  such  to  draw 
and  indorse  bills  in  the  name  of  his  principal,  they  approved  the 
charge  of  the  Judge  who  tried  the  cause,  (RoLFB,  B.,)  and  who, 
among  other  propositions,  told  the  jury  that  such  authority 
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might  be  dxcumstantial  only,  as  where  the  principal  profited  bj 
the  transaction.  In  that  case  the  money  does  not  appear  to  have 
gone  to  the  use  of  the  principal.  "  The  fact  of  articles  purchased 
having  come  to  the  use  of  the  master,"  says  Paley,  (Paley  on 
Agency,  under  head  of  "  implied  authority,")  "  is  prima  facie 
sufficient  to  make  him  liable,  and  he  can  only  discharge  himself 
by  showing  either  that  the  credit  was  really  given  to  the  servant, 
or  that  he  always  gave  the  servant  ready  money  to  pay  for  the 
articles  bought,  and  had  not,  therefore,  authorized  him  to  buy  on 
credit" 

There  is  another  consideration  which  is  of  great  weight  with 
me.  The  defendant  is  eventually  liable  for  this  money.  If  Lutz 
has  to  pay  it,  then  she  is  liable  over  to  him,  notwithstanding  he 
borrowed  it  of  the  plaintiff.  His.  having  borrowed  it,  puts  him 
in  no  worse  position  in  respect  to  his  right  of  reclamation  on  his 
principal,  than  though  he  had  himself  advanced  it  out  of  his  own 
pocket  in  a  ease  of  necessity.  The  nature  of  his  agency  required 
him  to.  attend  to  the  payment  of  the  rent  as  well  as  all  other  dis- 
bursements. The  defendant  then  being  ultimately  liable,  why 
should  the  plaintiff  be  turned  over  to  an  action  against  the  agent^ 
which  would  render  another  action  necessary  in  order  to  reach 
the  principal? 

In  Pmte  V.  SUmion^  (10  Wend.,  271,)  it  was  held  that  though 
the  defendant  was  not  liable  on  a  bill  of  exchange  drawn  by  his 
agent  on  the  purchase  of  goods  for  the  defendant's  use,  by  reason 
of  his  name  not  appearing  on  the  bill,  yet  he  was  liable  under  the 
common  counts,  though  there  was  no  evidence  that  the  name  of 
the  defendant  had  been  disclosed  at  the  time  of  the  purchase. 
The  plaintiff  knew  that  he  was  selling  to  an  agent  for  some  one, 
as  the  bill  was  signed  by  the  party  in  his  own  name  as  agent^ 
and  though  the  jury  did  not  pass  on  the  question  of  whether  the 
goods  were  sold  exclusively  on  the  credit  of  the  agent  and  the 
bill  or  not ;  yet  the  Court  considered  it  would  not  be  unreason* 
able  "  to  hold  that  the  plaintiff  did  not  rely  exclusively  on  the 
agent's  credit^  but  had  regard  to  the  eventual  liability  of  the 
principal,  whoever  he  might  be,  if  it  should  become  necessary  to 
resort  to  him,  and  they  held  that  even  if  the  plaintiff  should  fail 
in  the  action  against  the  principal,  on  the  ground  that  the  credit 
was  given  exclusively  to  the  agent;  still,  as  the  agent  could,  if 


NEW  YORK— DECEMBEK,  1859.  587 

The  New  York  and  Harlem  Railroad  Company  t.  Kyle  and  Barle. 

obliged  to  pay  the  debt  himself,  recover  it  back  from  his  prin- 
cipal as  money  paid  to  his  use,  there  wcus  no  legal  objection  to  a 
recovery  against  him  in  this  action  on  the  common  counts  f  and 
the  Court  refused  to  disturb  the  verdict,  which  wias  for  the 
plaintiff. 

The  equity  is  all  with  the  plaintiff.  He  advanced  his  money, 
without  consideration,  to  preserve  the  defendant's  lease,  and  to 
discharge  a  debt  for  which  she  was  legally  liable,  and  she  has  had 
the  benefit  of  the  payment,  and  ought  in  good  conscience  to 
payitL 

There  must  be  a  new  trial,  costs  to  abide  event 

Ordered  accordingly. 


The  New  York  Ain)  Harlem  EAiLBOiD  Oompajht,  Plaiiilil& 
and  Respondents,  v.  Alexander  Kyle,  Jr.,  and  Justus 
Earle,  Defendants  and  Appellants. 

1.  Li  an  action  against  two  defendants  to  set  aside  a  deed  of  land  from  one 
to  the  other  as  a  jfraud  upon  the  plaintifis  as  creditors  of  the  vendor ;  the 
record  of  a  judgment  by  the  plaintiff  against  such  grantor^  is  conclusive 
evidence  against  him  that  he  owed  the  amount  of  it  when  the  suit  was 
brought  in  which  it  was  recovered. 

2.  It  is  also  jpruTta/ioe  evidence  of  the  same  fact  against  such  veiklee,  upon 
proof  being  mad^  of  the  facts  stated  in  the  complaint  in  such.actioa,  as  the 
cause  of  action  therein ;  and  an  admission  in  the  answer  of  the  vendee  in 
the  suit  agjunst  him  and  his  grantor  of  the  fiicts  constituting  such  cause  of 
action  is  sufficient  evidence  thereof. 

3.  The  record  of  such  recovery  against  such  vendor,  although  recovered  in  an 
action  in  which  said  vendee  was  named  as  defendant  in  the  summons  and 
complaint  therein,  and  although  the  compWnt  therein  stated  the<6ame  fects 
to  impeach  the  good  £a.ith  and  validity  of  said  deed  as  the  complaint  in  the 
last  action,  is  of  no  effect  as  evidence  for  either  party  upon  the  question  of 
the  validity  of  such  deed,  such  vendee  not  having  been  served  with  the 
summons,  nor  appeared  in  the  first  action. 

4.  A  deed  by  one  who  at  the  time  of  making  it  is  largely  in  debt,  made  with 
intent  to  defraud  his  creditors,  is  void  as  against  them,  when  executed 
without  consideration,  though  executed  to  a  person  ignorant  of  the  fact 
that  such  grantor  was  insolvent  and  unable  to  pay  his  debts, 

(Before  Bosworth,  Ch.  J.,  and  Hoffman  and  Moncrief,  J.  J.) 
Heard,  December  13;  decided,  December  31,  1859. 


688  CASES  m  THE  SUPEEIOE  COURT. 

The  New  York  and  Harlem  Railroad  Go.  t.  Kyle  and  Earle. 

This  is  an  appeal  by  Alexander  Kyle,  Jr.,  and  Jostus  Earle, 
(the  defendants,)  from  a  judgment  in  fiivor  of  the  New  York 
and  Harlem  Eailroad  Company,  (the  plaintiflfe,)  rendered  on  a 
trial  had  in  June,  1857,  before  Mr.  Justice  Hoffman,  without  a 
jiiry. 

The  action  is  one  by  the  plaintiff,  as  judgment  and  execution 
creditors  of  Kyle,  to  set  aside  a  deed  from  Kyle  to  Earle,  dated 
July  6,  1854,  as  fraudulent  and  void  as  against  the  plaintiff  and 
other  creditors  of  Kyle. 

At  the  trial  the  plaintiflS  put  in  evidence  the  record  of  a  judg- 
ment recovered  by  them  against  Kyle,  April  11, 1865,  for  $206,- 
624.50.  It  was  recovered  in  an  action  in  which  Kyle  and  Earle 
were  named  as  defendants,  and  which  was  commenced  by  the 
service  of  the  summons  on  Kyle  alone  on  the  19  th  of  July, 
1854. 

The  complaint  in  that  action  states,  as  a  cause  of  action  against 
Kyle,  that  he,  being  Secretary  of  the  plaintiflfe,  fraudulently 
filled  up  and  issued  certificates  of  the  stock  of  the  plaintiffe 
amounting  to  over  $240,000,  and  applied  the  moneys  received 
therefor  to  his  own  use ;  and  also  alleges  the  fact  of  the  said 
conveyance  to  Earle,  and  that  it  is  fraudulent,  and  prays  {inter 
cdia)  for  an  injunction  and  receiver,  and  for  a  judgment  against 
Kyle  for  the  amount  received  by  him  on  the  stocks  so  trans- 
ferred by  him.  Kyle  alone  was  served  with  the  summons  or 
appeared  in  that  action,  and  the  judgment  recovered  in  it,  is 
merely  one  against  Kyle  for  $206,550  damages  for  the  stock  so 
fraudulently  issued  and  applied  by  him  to  his  own  use,  and  costs 
.  of  the  action,  in  all  $206,624.50. 

The  issuing  of  an  execution  on  that  judgment  and  the  return 
of  it  unsatisfied  prior  to  bringing  this  suit,  was  admitted. 

The  defendants  then  moved  to  dismiss  the  complaint,  on 
the  ground  that  the  record  so  given  in  evidence  shows  "  that 
the  matters  in  issue  in  this  action  formed  a  part  of  th^ 
cause  of  action  in  the  action  in  which  that  judgment  was  ren- 
dered, and  that  these  matters  were  res  adjudiccUa  by  that  judg- 
ment," which  motion  was  denied  and  they  excepted  to  the 
decision. 

Further  evidence  was  given,  some  of  which  (and  some  parts 
of  the  pleadings)  are  stated  in  the  opinion  of  the  Court 
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When  both  parties  had  rested,  the  defendants  renewed  their 
motion  to  dismiss  the  complaint  on  the  ground  before  stated, 
and  on  the  further  grounds, 

1st  That  there  was  no  proof  of  any  fraud  in  the  conveyance 
from  Kyle  to  Earle,  sought  to  be  set  aside,  or  that  said  convey- 
ance was  firaudulent  as  against  the  plaintiff. 

2d.  That  the  judgment  roll  produced  was,  as  against  Earle, 
only  proof  that  the  plaintiffs  were  judgment  creditors  of  Kyle 
on  the  11th  day  of  April,  1855,  and  not  proof  of  the  facts  stated 
in  the  complaint  in  the  action  in  which  the  judgment  was  ren- 
dered, and  consequently  as  against  Earle  there  was  no  proof  of 
the  facts  stated  in  that  complaint,  or  that  the  plaintiff  were 
creditors  of  Kyle  at  the  time  of  the  conveyance. 

The  motion  was  denied  and  they  excepted.  The  Judge  found 
as  facts,  the  execution  and  delivery  of  the  deed  of  July  6, 1854, 
and  set  forth  a  copy  of  it,  which  purported  to  be  made  for  the 
consideration  of  $7,000. 

"  That  such  deed  was  duly  acknowledged  and  recorded  in  the 
office  of  the  Register  of  the  city  and  county  of  New  York  on 
the  7th  day  of  July,  1864. 

"  That  at  the  time  of  the  said  conveyance  the  plaintiffs  were 
creditors  of  Alexander  Kyle,  Jr.,  to  the  amount  of  their  claim, 
as  established  by  the  aforesaid  judgment 

■  That  the  said  Kyle,  prior  to  such  conveyance,  had  defrauded 
such  Company,  and  out  of  such  frauds  the  debt  arose  which 
resulted  in  such  judgment ;  and  that  such  conveyance  was  made 
by  him  after  the  discovery,  by  some  one  or  more  of  the  oflicers 
of  such  Company,  of  the  existence  of  such  frauds. 

"  That  the  defendant  Earle  is  not  proven  to  have  had  know- 
ledge, previous  to  said  conveyance,  of  any  of  the  firaiudulent  acts 
of  the  defendant  Kyle  charged  against  said  Kyle  in  the  com- 
plaint and  in  the  judgment  aforesaid. 

"  That  the  said  defendant  Earle,  for  some  time  previous  to 
and  at  the  time  of  said  conveyance,  was  reputed  to  be  worth  no 
property,  and  to  be  wholly  insolvent 

*'  That  no  valuable  consideration  was  paid  by  the  said  Earle 
to  the  said  Kyle  for  such  conveyance. 

'^  That  from  all  the  facts  aforesaid  I  find,  as  a  conclusion  of 
fact,  that  the  conveyance  from  Kyle  to  Earle  was  fraudulent  and 
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void  ad  against  the  plaintifip,  and  made  by  Kyle  to  Earle  with 
intent  to  defraud  the  plaintiff  his  creditor. 

"  And  the  Court's  conclusions  of  law  diereapon  were,  that  the 
judgm^it  in  the  action  upon  which  the  judgment  was  recovered 
by  the  plaintiff  against  Kyle  only,  as  above  stated,  was  not  a 
bar  to  this  action,  and  tfaiit  the  jdaintifb  wero  entitled  to  the 
judgiifieat  ):endered  in  this  action." 

The  defendants  duly  excepted  to  the  several  oondumons  of 
Ihe  Court,  and  ftom  the  judgmeat  entexed  on  the  deciflioii, 
appealed  to  the  General  Terin. 

A.  R  Dyettf  for  appellants. 

I.  Insisted  that  the  record  produced  was  a  bar  to  the  relief 
dabrned  in  this  aetion;  that  it  is<^  no  consequence  that  the  &ctB 
in  issue  in  this  were  not  directly  passed  upon  in  that  action ;  it 
is  enough  that  they  might  have  been.  (8  Comst,  811 ;  16  J.  R, 
186;  10  id.,  865;  18  id.,  227;  IJ.C.,492;  8Wend.,»;  5ii, 
246;  2  Barb.  &  C.  B.,  686;  7  id,  226.) 

IL  That  such  reoord  was  not  evidence  of  any  of  the  facta 
therein  averred;  was  void  on  its  &ce  because  Earle  was  a  party, 
and  was  not  served  and  did  not  appear  in  it ;  (5  Wend^  162 ;  12 
J4  R.,  484 ;)  that  it  was  not  evidence  against  Earle  because  he  was 
not  served  with  process  in  it,  (1  Paige,  86 ;)  and  therefore  tfaeie 
was  no  evidence  that  Kyle  had  defrauded  the  plaintiffia,  or  was 
th^  debtor  when  the  deed  was  given. 

IIL  There  was  no  prodf  of  fraud  in  the  oonveyance  from 
Kyle  to  Earle;  the  deed  purports  to  be  made  for  value 
and  was  produced  by  the  plainti£b;  the  Court  found  as  a 
fikot  that  Earle  was  not  cognizant  of  the  frauds  of  Kyle  upon 
the  plaintifb;  the  testimony  that  Earle  was  reputed  to  have 
no  property  is  insufficient  to  repel  the  presumption  of  con- 
sideration furnished  by  the  deed;  the  deed  was  in  no  sense 
volimtary.  The  mere  fiust  that  it  was  without  consideiaticm 
ia  not  enouj^  to  set  it  aside;  there  was  evidence  of  services 
rendered  by  Earle  for  Kyle  sufficient  to  form  a  considera- 
tion; it  was  not  necessary  for  the  defendants  to  prove  there 
was  a  consideration.  (1  Barb.  Ch.  R,  220;  4  Wend^  800;  7 
id.,  487;  8  id.  9;  18  id,  875;.  a0ow^40d*  id^496;  6  Paige, 
626.) 
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lY.  Upon  tbe  facts  found,  tbe  Court  should  have  dismisaed 
the  oomplainti  and  this  Court  will  now  do  so. 

Chas.  W.  Sand/ord^  for  respondents. 

By  the  Coum— Bosworth,  Ch.  J.  The  judgment  in  &vor 
of  the  plaintiffiiy  against  Kyle,  for  $206,624.60,  and  the  record 
of  such  judgment,  establish  prima  facie,  as  against  both  Kyle 
atid  Earle,  that  the  former  were  creditors  of  Kyle  to  that  amount 
at  the  time  that  action  was  oconmenced. 

The  complaint  in  that  action  alleges^  as  the  grounds  of  Kyle's 
indebtedness,  that  while  he  was  Secretary  of  the  plaintife'  Com- 
pany, he  fraudulently  sold  and  assigned  shares  of  its  stock,  and 
oonyerted  the  proceeds  to  his  own  use.  That  action  was  com- 
menced on  the  19th  of  July,  1864.  As  a  matter  of  legal  neces- 
sity, it  must  be  prima  facie  true  that  Kyle  had  done  the^  acts 
prior  to  the  19th  of  July,  1854. 

The  complaint  in  the  present  action  alleges  tiiat  Kyle  was  such 
Secretary  from  the  year  1847  until  the  beginning  of  July,  1864, 
and  the  answer  of  Earle  admits  ^'that  Kyle  was  the  plaintifib' 
Secretary  as  stated  in  the  complaint."  The  complaint  in  this 
aeti<m  also  alleges  that  during  this  period  Kyle  "fraudulently 
filled  up,  sold  and  negotiated  a  large  amount  of  the  certificates 
of  the  capital  stock  of  the  said  plaintifG»,  and  received  the  pro- 
ceeds thereof  and  applied  the  same  to  his  own  use,  to  an  amount 
exceeding  $200,000  and  upwards,  for  which  said  judgment  was 
rendered ;"  that  after  the  discovery  of  said  fraudulent  transfers, 
the  conveyance  in  question  was  made. 

The  answer  of  Earle  admits  his  belief  "  that  Kyle,  towards  lihe 
latter  portion  of  the  period  of  his  secretaryship,  did,  in  connec- 
tion with  one  Bobert  Schuyler,  the  President  of  the  plaintife' 
Company,  fraudulently  fill  up  and  negotiate  certificates  of  the 
stock  of  the  Company,"  but  denies  any  information  as  to  the 
amount  or  value  of  such  certificates. 

The  answer  admits  enough  to  support  the  conclusion  of  fact 
that  Kyle,  prior  to  making  the  conveyance  in  question,  "had 
defrauded  such  Company,  and  that  out  of  such  frauds  the  debt 
arose  which  resulted  in  such  judgment,  and  that  such  convey- 
ance was  made  by  him  after  the  discovery  by  some  one  or  more  of 
the  officers  of  such  Company  of  the  existence  of  such  frauds.^ 
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The  Court,  at  Special  Term,  found  the  fact  to  be  so.  The  testi- 
mony of  S.  M.  Blatchford  and  Charles  Denison,  as  to  the  time 
of  the  discovery  of  Kyle's  frauds,  tends  to  support  this  finding. 
The  judgment  record,  which  was  produced  in  evidence,  estab- 
lishes conclusively  as  against  Kyle,  and  at  least  prima  facie 
against  Earle,  the  amount  and  value  of  the  certificates  thus 
fraudulently  issued. 

The  conveyance  by  Kyle  to  Earle,  which  the  judgment  appealed 
from  declares  to  be  fraudulent,  was  made  on  the  6th  of  July, 
1854,  and  the  action,  in  which  the  plaintifis  recovered  judgment 
against  Kyle,  was  commenced  on  the  19th  of  said  July,  as  is 
shown  by  the  record  of  thai  judgment. 

We  think  it  sufficiently  proved  that  Kyle  had  committed  the 
frauds  for  which  that  judgment  was  recovered,  prior  to  the  6th 
of  July,  1854,  and  that  the  plaintiff  were  then  his  creditors  to 
the  amount  of  the  value  of  the  stock  which  he  had  thus  fraudu- 
lently transferred,  and  the  proceeds  of  which  he  had  applied  to 
his  own  use,  and  that  he  made  the  deed  of  that  date  with  intent 
to  defraud  the  plaintiffs  and  prevent  their  reaching  the  property 
conveyed  by  that  deed. 

We  think  the  evidence  also  supports  the  further  conclusion  of 
fact  found  by  the  Court  at  Special  Term,  "  that  no  valuable  con- 
sideration was  paid  by  tha  said  Earle  to  the  said  Kyle  for  such 
conveyance." 

It  was  proved  that  Earle  is  the  father-in-law  of  Kyle,  and 
assisted  Kyle  while  the  latter  was  Secretary  of  the  Company ; 
that  prior  to  his  beginning  to  render  such  assistance  he  had  fioiled 
in  business,  and  that  subsequently  thereto  he  was  out  of  business 
until  he  commenced  assisting  Kyle ;  that  while  so  assisting  him 
he  lived  with  Kyle,  and  the  Company  paid  him  nothing ;  that 
when  he  went  to  live  with  Kyle,  his  fkmily  was  broken  up  and 
his  wife  went  to  live  with  her  father ;  that  he  had  no  visible 
means  of  support,  and  it  was  generally  reported  that  Earle  was 
worth  nothing. 

It  is  therefore  established  that  the  plaintiife  were  creditors  of 
Kyle  prior  to  the  6th  of  July,  1854 ;  that  Kyle,  after  he  knew 
that  his  frauds,  out  of  which  said  indebtedness  arose,  had  been 
discovered,  made  the  conveyance  of  the  6th  of  July,  1854,  with 
intent  to  defraud  the  plaintiffs,  and  made  it  to  his  father-in-law 
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without  consideration,  and  that  the  latter  was  not  a  man  of  any 
property. 

Such  a  conveyance  is  void  as  between  Kyle  and  the  plaintiflFs, 
and  as  between  the  latter  and  Earle.  Where  a  person  owing 
$200,000,  created  by  his  fraudulent  acts,  as  soon  as  his  frauds  are 
disoovered,  conveys  without  consideration  the  only  property  that 
he  owns,  and  the  value  of  which  does  not  equal  the  one-twentieth 
part  of  his  indebtedness,  such  conveyance  is  void  as  against  those 
who  were  creditors  at  the  time  it  was  made.  (2  Kent's  Com.,  MO- 
448,  and  notea) 

We  cannot  assent  to  the  proposition  that  the  record  of  the 
judgment  recovered  by  the  plaintiff  against  Kyle,  shows  that 
Ae  question  of  the  validity  of  the  deed  of  the  6th  of  July,  1854, 
was  determined  in  that  suit,  either  in  fact  or  in  intendment  of  law. 

That  question  could  not  have  been  litigated  in  that  suit,  even 
if  Earle  had  been  served  with  process  in  it.  {Bevbens  v.  JoeZ,  8 
Kmi.,  488.) 

The  terms  of  the  judgment  do  not  import  that  it  was  consi- 
dered. On  the  contrary,  it  recites  that  Earle  was  not  served  with 
process,  and  did  not  appear  in  the  action.  In  substance  and 
effect  Earle  was  no  more  a  party  to  it  than  if  he  had  not  been 
named  in  it 

We  conclude,  therefore,  that  there  i^as  no  error  committed  at 
the  trial,  and  that  the  facts  found  entitled  the  plaintiff  to  the 
relief  granted  to  them  by  the  judgment  appealed  front 

Judgment  affirmed. 


Tax  New*  YoBK  Exohakge  GoicPAirr,  Pkintifis  and  Bespond- 
ents,  V.  David  K  Dib  Wolf,  Defendant  and  Appellant 

• 
1.  Where  it  is  set  up  aa  a  defense  to  a  note  that  the  maker  had  with  others 
eahecribed  in  advance  of  premiums  to  be  earned  by  an  Insm-anoe  Company, 
upon  oondition  that  the  subscription  should  not  be  binding  until  the  sum 
of  $300,000  was  subscribed,  and  that  the  note  in  suit  was  afterwards  given 
fisr  his  subscription  by  the  defendant,  induced  l>y  a  false  and  fraudulent 
Botw.— Vou  V,  tS 
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repreflenUtion  that  the  whole  amount  had  been  sobecribed,  the  burden  ia 
upon  the  defendant  of  showing  that  such  subscription  had  not  been  made. 

2.  In  such  case,  where  the  defendant  produces  seyeral  of  the  original  subscrip- 
tion books,  and  the  proof  is  clear  that  one  book  used  in  taking  subscrip- 
tions is  not  produced,  and  other  proof  shows  that,  according  to  computations 
made  at  the  time,  a  greater  sum  than  $300,000  had  been  subscribed,  it  is 
not  error  to  charge  the  jury  that  there  is  no  sufficient  proof  that  the  nb- 
Bcription  was  not  made  up,  to  the  required  amount 

3.  Where  the  resolution  of  the  Insurance  CJompany,  under  which  the  sub- 
scription was  taken,  expreasly  includes  in  the  $300,000  a  prcTious  subscrip- 
tion of  $40,000,  made,  but  not  paid  in,  and  the  agreement,  signed  bj  the 
defendant,  refers  to  such  resolution,  that  is  notice  to  the  defendant  of  its  con- 
tents, and  it  is  no  defense  that  $300,000  was  not  subscribed  after  the  reaolu- 
tion  was  passed,  and  that  the  $40,000  are  necessary  to  make  up  the  amount 

4.  Where  some  of  the  subscriptions  were  by  other  Insurance  Companies^ 
the  Court  cannot^  without  the  production  of  their  charters,  pronounce  such 
subscriptions  unauthorized  and  void. 

6.  The  agreement  for  the  subscription  being  in  writing,  whereby  the  sab- 
seribers  promise  to  advance  their  notes,  and  the  defendant  haying  subse- 
quently given  his  notes  for  the  amount  subscribed,  he  cannot  prove  m  m 
defense  that  the  persons  who  solicited  the  subscriptions  verbally  promised 
some  of  the  subscribers  that  they  should  not  be  bound  thereby  to  give  their 
notes,  or  that  they  should  have  the  privilege  of  substituting  other  notei^  or 
other  similar  parol  promise.  (Slosson,  J.,  dissented.) 

Whether,  if  proof  of  such  parol  promise  were  otherwise  admissible  in  the  fees 
of  the  written  subscription,  the  defendant  could  give  such  evidence  under 
an  answer,  which  aDeged  no  such  fects,  but  only  that  the  requisila  amoont 
had  not  been  subscribed,  Qwgnf 

(Before  HomcAir,  Slossoh  and  Woopsoir,  J.  J.) 

Heard,  November  11th;  decided,  December  31st,  1859. 

Appeal  from  a  judgment  rendered  on  a  verdict  for  the  plais- 
iHL  The  action  was  brought  to  reoover  the  amount  of  a  promia* 
flory  note  for  $600,  dated  November  8, 1866,  made  by  the  defend- 
ant^ payable  to  the  order  of  the  Atlas  Mutual  Insurance  Company, 
and  indorsed  to  the  plaintifb. 

The  answer  set  up  as  a  defense,  in  substance,  that  the  offioeiB 
of  the  Atlas  Insurance  Company  proposed  to^  raise  $800,000  by 
obtaining  notes  to  that  amount  for  premiums  in  advance  ftoai 
persons  who  would  receive  their  Policies,  they  i^^reeing  to  insuie 
such  persons  until  the  premiums  should  amount  to  the  sum  of 
the  notes  e^ven;  that  such  officers  applied  to  the  defendant  to 
subscribe,  and  represented  the  Company  to  be  in  good  ccmtStion 
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and  prosperous ;  that  the  defendant  snbscribed  $1,000  towards 
the  amount  to  be  raised,  but  it  was  agreed  that  the  subscription 
should  not  be  binding  until  the  whole  $800,000  should  be  raised ; 
that  in  fact  the  Company  was  then  insolvent,  and  this  was  known 
to  the  said  officers,  and  the  aforesaid  representations  were  false 
and  fraudulent ;  that  having  been  informed  that  the  Company 
was  in  an  unsound  condition,  and  believing  it  to  be  insolvent, 
the  defendant  refused  to  give  his  said  notes  on  that  ground,  and 
also  on  the  ground  that  the  whole  $800,000  had  not  been  raised, 
until  afterwards  the  President  assured  the  defendant  that  the 
Company  was  solvent,  and  would  go  on  with  its  business,  and 
proniised  that  the  notes  of  the  defendant  should  not  be  used  for 
any  purpose  unless  and  until  the  whole  $800,000  should  be  made 
up,  and  the  notes  to  that  amount  paid  in,  and  until  the  Company 
should  be  secure  and  able  to  go  on  successfully  with  its  business ; 
that  upon  that  condition,  and  the  further  condition  that  the  notes 
should  not  be  used  for  nor  applied  to  the  payment  of  old  debts 
of  the  Company,  and  should  be  returned  to  defendant  if  the 
whole  $800,000  was  not  made  up,  and  the  notes  therefor  paid  in, 
or  if  the  said  Company  should  not  go  on  with  its  business,  the 
defendant  gave  his  two  notes,  one  of  which  is  the  note  m  suit, 
but  such  notes,  though  dated  in  November,  were  not  given  until 
February,  1866 ;  that  the  Company  was  in  fiust  then  insolvent, 
and  this  was  known  to  the  officers  and  to  the  Pi^ident,  and  the 
obtaining  of  the  notes  was  a  fraud;  and  the*  notes:  were  obtained 
with  the  intent  to  use  them  in  violation*  of  the  conditions  on 
which  ihey  were  obtained,  and  in  violation  of  such  conditions  the 
note  in  suit  was  soon  traneEferred,  and  the  same  was  transferred  to 
the  plaintiffi  on  account  of  a  prior  indebtedness  in  fraud  of  the 
defendant's  rights;  that  the  $800,000  had  never  been  made  up, 
nor  notes  therefor  givenv  and  the  Company  was  not  placed 
on  a  secure  basis,  and  was  unsound,  insolvent  and  unable  to 
go  on  with  its  business,  and  in  March,  1856,  suspended  its  busi- 
ness, and  a  Beoeiver  thereof  was  appointed ;  and  that  no  Policies 
were  ever  issued  to  the  defendant  on  or  in  pursuance  of  the 
agreement  to  insure,  and  the  notes  are  without  consideration 
and  void. 

The  action  was  tried  on  the  14th  day  of  January,  1869,  before 
Mr.  Justice  Woodbitff  and  a  juiy. 
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It  appeared  on  the  trial  that  the  plaintififs  received  the  note  in 
suit  from  the  Atlas  Insurance  Company  on  the  1st  of  March, 
1856,  to  be  credited  to  the  account  of  that  Company  against  the 
bills  of  the  plaintiiSs  for  the  rent  of  their  office  for  the  quarter 
ending  February  1st,  1856. 

Testimony  was  given  on  both  sides  bearing  on  the  question, 
whether  *the  note  in  suit  was  obtained  by  fraud  or  false  rep- 
resentations. But  the  contest  on  the  trial  related  mainly  to 
the  inquiry  whether  the  whole  subscription  of  $300,000  in  aid 
of  the  Company  was  in  fact  made  up. 

It  appeared  that  on  the  12th  of  Ckstober,  1855,  several  parties 
had  subscribed  an  agreement  binding  themselves  to  give  notes  to 
the  Company  for  the  amounts  respectively  specified  at  four 
months  in  advance  of  premiums,  and  this  subscription  amounted 
to  $40,000. 

On  the  8th  of  November  following,  at  a  meeting  of  the  Trus- 
tees, it  was  resolved,  "  that  a  subscription  in  the  sum  of  $400,000 
in  business  notes  to  be  written  against^  be  obtained ;  subscriptions 
to  be  binding  when  $800,000  is  subscribed,  including  the  $^,000 
already  subscribed." 

Under  the  same  date,  the  Trustees  themselves  agreed  to  sub- 
scribe the  sum  of  $60,000,  on  the  same  conditions  set  forth  in 
the  resolution,  to  be  paid  in  cash  or  notes  at  thirty,  sixty, 
ninety  days,  or  four  months^  provided  the  amount  of  $300,000 
18  subscribed  under  thait  resolution. 

Subscription  books  were  thereupon  prepared,  containing  copies 
0f  the  $50,000  subscription,  of  the  $40,000  subscription,  and  a 
subscription  agreement  to  be  signed  by  others  who  should  consent 
to  become  subscribers.    The  books  contained  as  follows : 

"New  Yobk,  November  8, 1865. 
"  The  Trustees  of  the  Atlas  Mutual  Insurance  Company,  in 
order  to  show  their  desire  and  determination  to  place  the  Com- 
pany in  an  independent  position,  do  subscribe  the  amount  set 
opposite  their  names,  on  the  same  conditions  set  forth  in  the  reso- 
lution of  the  Board  of  this  date,  to  be  paid  in  cash  or  notes  at 
thirty,  sixty,  ninety  days,  or  four  months;  provided  that  the 
amount  of  three  hundred  thousand  dollars  is  subscribed  under 
that  resolution. 
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"J.  S.  Sturges,  P.  A.  Crocker, 

J.  S.  Whitney,  J.  Boynton, 

S.  Knowlton,  L.  R.  Cheesbrough, 

Snow  &  Burgess,  E.  B.  Litchfield,       )  $50,000. 

Edward  A.  Lambert,  J.  Collins, 

J.  E.  Southworth,  T.  C.  Durant, 
Maroellus  Massej, 

"  We,  the  subscribers,  hereby  agree  to  give  our  notes  for  the 
amount  opposite  our  names,  at  four  months,  in  advance  of  pre- 
miums, to  the  Atlas  Mutual  Insurance  Company.  Notes  to  be 
given  when  $40,000  is  subscribed. 

"New York,  October  12, 1855. 

"  Arthur  Leary,  $5,000,"  and  twenty-nine  others,  whose  aggre- 
gate subscriptions  amounted  to  $40,000. 

"  We,  the  subscribers  hereto,  agree  to  give  to  the  Atlas  Mutual 
Insurance  Company  our  notes,  in  advance  of  premiums  of  insu- 
rance, at  six  and  twelve  months,  in  equal  amounts,  for  the  sums 
set  opposite  our  names  respectively,  it  being  understood  that,  in 
consideration  thereof,  the  subscribers  are  to  be  allowed  by  the 
Company,  at  the  maturity  of  their  notes,  five  per  cent  on  the 
amount  thereof. 

"  This  subscription  is  towards  the  $400,000  subscription  autho- 
rized by  a  resolution  of  the  Board  of  Trustees  of  this  date,  and 
is  not  to  be  binding  until  the  sum  of  $800,000  is  subscribed. 

"New  YoBK,  November  8, 1855." 

With  the  subscription  books  thus  prepared,  the  friends  of  the 
Company  proceeded  to  obtain  subscriptions;  and  the  defendant 
became  a  subscriber  to  the  amount  of  $1,000. 

After  a  few  weeks  the  subscription  books  were  collected,  and 
the  officers  footed  up  the  subscriptions  and  announced  that  up- 
wards of  $300,000  (including  the  $40,000)  had  been  subscribed, 
and  the  Trustees  passed  a  resolution  "  that  the  officers  commence 
at  once  to  collect  the  notes  to  that  amount,  and  proceed  in  liqui- 
dating the  liabilities  of  the  Company  therewith." 

The  defendant  gave  his  two  notes,  for  $500  each,  for  the 
amount  of  his  subscription,  one  of  which  was  transferred  to  the 
plaintifis,  and  is  the  note  in  suit. 
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On  the  trial,  some  of  the  original  books  of  subecription  were 
produced,  and  a  book  which  appeared  to  have  been  copied  from 
some  of  the  books ;  but  it  appeared,  by  distinct,  uncontradicted 
evidence,  that  one  of  the  books  in  which  subscriptions  were  taken 
was  missing,  and  no  copy  was  produced,  nor  was  any  evidence 
given  showing  the  amount  of  th&  subscriptions  in  that  missing 
book. 

It  also  appeared  that,  among  the  subscriptions,  were  several 
which  were  made  by  other  Insurance  Companies,  or  by  their  offi- 
cers, and  that  the  amount  of  such  subscriptions  was  $37,000. 

The  defendant's  counsel  offered  in  evidence  a  resolution  of  the 
Trustees  passed  October  80,  1855,  in  the  following  words : 

"  That  any  arrangement  made  by  the  Finance  Committee  in 
paying,  or  arranging  for  funds  to  pay,  the  pressing  liabilities  of 
the  Company,  and  to  sustain  the  institution  till  other  means  can 
be  provided,  if  they  shall  make  themselves  or  their  friends  per- 
sonally liable,  the  same  shall  be  considered  and  treated  as  con- 
fidential in  any  event,  equal  in  all  respects  to  the  amount  of 
$40,000  already  subscribed  by  the  friends  of  the  Company  for  its 
relief." 

The  plaintiffs  objected  to  the  evidence,  and  it  was  rejected  by 
the  Court,  and  the  defendant  excepted. 

The  Court  allowed  evidence  to  be  given  of  the  state  and  con- 
dition of  the  Company,  and  the  amount  of  its  liabilities  when 
the  subscription  was  taken  up,  and  when  the  defendant's  notea 
were  given,  but  rejected  evidence  to  show  the  amount  of  its  lia- 
bilities when  it  suspended  in  March,  1856,  and  the  defendant 
excepted. 

Questions  were  put  to  several  of  the  witnesses  to  show  that>  at 
the  time  they  respectively  signed  the  written  subscription,  there 
was  some  parol  agreement  that  they  should  not  pay  it,  or  that 
they  should  have  a  privilege  to  substitute  other  subscribers  in 
their  place.  To  these  and  some  other  similar  questions  the  plain- 
tiffs objected,  and  the  objection  being  sustained,  the  defendant 
excepted. 

In  relation  to  the  subscriptions  by  other  Insurance  Companies, 
their  charters  were  not  produced,  and  there  was  no  evidence  in 
relation  to  the  authority  under  which  the  subscriptions  were 
made,  except  that  one,  by  a  Philadelphia  Insurance  Company, 
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waa  made  by  an  agent,  with  the  approval  of  its  President,  and 
another,  by  a  Company  in  this  State,  was  subscribed  by  the  Vice- 
President,  without  any  resolution  of  the  Board  of  Directors. 

After  llie  case  was  summed  up  by  the  respective  counsel,  the 
defendant's  ooimsel  requested  the  Judge  to  charge  the  jury : 

Ist  That  the  $40,000  subscription,  of  date  of  October  12, 1855, 
was  a  separate  subscription,'  independent  of  the  $400,000  sub- 
scription of  the  8th  November,  1855,  and  not  entitled  to  be  inclu- 
ded in  the  sum  of  $300,000,  which,  by  the  terms  of  said  subscrip- 
tion of  the  8th  November,  1855,  was  to  be  subscribed  before  the 
same  should  be  binding. 

2d.  That  the  subscriptions  of  the  Insurance  Pompanies  that 
subscribed  to  the  said  subscription  of  November  8,  1855,  were 
void,  because  they  had  not  power  or  authority  to  make  such 
subscriptions. 

8d.  That  even  if  such  Insurance  Companies  had  the  power  so 
to  subscribe,  such  of  their  said  subscriptions  as  were  made  were 
void,  because  they  were  not  authorized  by  their  respective  Boards 
of  Directors. 

But,  except  so  far  as  the  matters  aforesaid  are  contained  in  the 
instructions  given  to  the  jury,  as  hereinafter  stated,  the  Judge 
refused  to  charge  the  said  propositions ;  and  the  defendant's  coun- 
sel excepted. 

The  Judge  charged  the  jury  as  follows : 

"  The  12th  section  of  the  charter  of  the  Atlas  Mutual  Insu- 
rance Company  reads  as  follows : 

"  *  The  Company,  for  the  better  security  of  its  dealers,  may 
receive  notes  for  premiums  in  advance  of  persons  intending  to 
receive  its  Policies,  and  may  negotiate  such  notes  for  the  purpose 
of  paying  claims  or  otherwise  in  the  course  of  its  business ;  and 
on  such  portions  of  said  notes  as  may  exceed  the  amount  of  pre- 
miums paid  by  the  respective  signers  thereof  at  the  successive 
periods,  when  the  Company  shall  make  up  its  annual  statement, 
as  hereinafter  provided  for,  and  on  new  notes  taken  in  advance 
thereaft^er,  a  compensation  to  the  signers  thereof,  at  a  rate  to  be 
determined  by  the  Trustees,  but  not  exceeding  five  per  cent  per 
annum,  may  be  allowed  and  paid  from  time  to  time.' 

"  The  Company,  by  the  12th  section  of  the  charter,  was  autho- 
rized to  receive  agreements  for  insurance  and  notes  in  advance. 
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and  allow  five  per  cent  to  persons  making  such  advance,  and  to 
use  such  notes  in  payment  of  losses,  &c. 

"  This  note  now  in  suit  was  given  under  an  agreement,  and  in 
advance  of  premiums. 

"  The  Company  had  a  right  to  use  such  notes,  and  the  plain* 
ti£&,  receiving  one  of  such  notes  in  payment  of  rent^  stand, 
prima  fade^  entitled  to  collect  it 

"  K,  however,  it  was  obtained  by  fraud  and  misrepresentation 
of  existing  facts,  the  defendant  is  not  bound  to  pay  it 

*'  1.  Was  it  given  under  false  representations  that  the  $300,000 
subscription  was  made  up? 

"  2.  Was  it  given  upon  false  representations  that  the  Company 
was  in  good  condition  ? 

^^  First.  The  defendant  has  the  burden  of  showing  that  the 
$300,000  of  subscriptions  was  not  made  up.    Has  he  shown  it? 

"  K  there  are  subscription  books,  or  a  subscription  book,  which 
is  not  produced,  nor  its  contents  proved,  then  you  have  not  the 
means  of  knowing  the  amount  subscribed ;  and  there  is  no  suffi- 
cient proof  that  the  subscription  was  not  made  up.  (To  this  the 
defendant's  counsel  excepted.) 

^^  Second.  As  to  the  actual  condition  of  the  Conq»any.  If 
fraudulently  represented  solvent  and  sound  when  it  was  not  so, 
and  the  defendant's  subscription  was  obtained  by  that  means,  and 
was  given  in  reliance  on  that  representation,  afid  the  note  was 
also  procured  for  such  subscription  in  pursuance  of  such  fraud, 
the  defendant  is  not  liable." 

The  jury  thereupon  found  a  verdict  for  the  plainti£&  for  the 
amount  of  the  note,  with  interest,  $593.55. 

The  defendant  moved  for  a  new  trial :  the  motion  was  denied ; 
and  judgment  was  entered  for  the  plaintifi^  From  the  judgment^ 
and  also  &om  the  order  denying  a  new  trial,  the  defendant  ap* 
pealed. 

E.  S.  Young,  for  appellant 

I.  The  Judge  erred  in  refusing  to  chaige  the  jury  that  the 
$40,000,  of  the  date  of  October  12,  1855,  was  a  separate  sub* 
scription,  independent  of  the  $400,000  subscription  of  November 
8,  1855,  and  not  entitled  to  be  included  in  the  sum  of  $800,000 
which,  by  the  terms  of  the  subscription  of  8th  November,  1855^ 
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waa  to  be  subscribed  before  the  same  should  be  binding.  {Berry 
V.  Foto,  24  Barb.,  199.) 

IL  The  Judge  also  erred  in  refusing  to  charge  the  jury  that 
the  subscriptions  of  the  Insurance  Companies  that  subscribed  to 
the  said  subscription  of  8th  November,  1866,  were  void,  because 
they  had  not  power  or  authority  to  make  such  subscriptions. 
(Berry  v.  Tates,  and  cases  there  cited.) 

m.  The  Judge  also  erred  in  refusing  to  charge  the  jury  that 
even  if  such  Insurance  Companies  had  the  power  so  to  subscribe, 
the  said  subscriptions  made  by  them  were  void,  because  they 
were  not  authorized  by  their  respective  Boards  of  Directors. 

IV.  There  was  error  in  that  part  of  the  charge  to  the  jury 
which  was  to  the  effect  that  there  was  no  sufficient  proof  that  the 
$300,000  subscription  was  not  made  up.  The  evidence  upon 
this  question  should  have  been  left  to  the  jury. 

y.  There  was  also  error  in  disallowing  the  question  as  to  the 
amount  of  the  liabilities  of  the  Atlas  Mutual  Insurance  Company 
at  the  time  it  suspended  in  March,  1856. 

VI.  The  resolution  of  the  Board  of  Directors  of  said  Insurance 
Company,  dated  October  80th,  1856,  was  competent  evidence, 
and  should  have  been  received. 

It  was  competent  as  showing,  by  action  of  the  Board  of  Direc- 
tors, that  the  $40,000  subscription  was  confidential,  and  not  on 
tiie  same  footing  with  the  other  subscriptions,  and  consequently 
not  entitled  to  form  a  part  of  the  $800,000  requisite  to  make  the 
subscription  of  8th  November  landing,  and  also  as  tending  to 
show  fraud  in  the  subscriptions. 

VII.  There  was  error  in  disallowing  proof  of  a  parol  arrange- 
ment between  the  witness,  on  behalf  of  the  International  Insurance 
Company,  and  the  Atlas  Mutual  Insurance  Company,  in  reference 
to  the  subscription  of  the  International  Insurance  Company,  and 
the  notes  to  be  given  therefor. 

The  object  of  the  defendant's  counsel  in  asking  the  question, 
was  not  to  show  some  other  valid  agreement,  varying  the  terms 
of  the  subscription,  but  to  show  an  arrangement  connected  with 
said  subscription,  and  the  notes  to  be  given,  which»would  be  a 
fraud  upon  the  other  subscribers,  and  rendering  the  subscription 
itself  void.  It  was  competent  to  show  anyfraud  connected  with 
the  subscription.  (Greenl.  on  Ev.,  vol.  1,  §  284.) 
Bosw.— Vol.  V.  76 
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VUL  The  question,  as  to  whether  the  notes  of  the  Interna- 
tional Insurance  Company  were  given  in  puisoanoe  of  the  sub- 
cription,  should  have  been  allowed. 

The  answer  sought  by  the  question  was  material  as  an  item  of 
evidence  tending  to  show  that  the  subscription  was  firaudulent 

IX.  The  question  as  to  whether  any,  and  if  so  what^  induce- 
ments were  held  out  to  witness  for  him  to  subscribe,  was  propcTi 
and  should  have  been  allowed. 

The  procuring  of  the  witness'  subscription,  in  the  manner 
offered  to  be  shown,  was  fraudulent  as  to  the  other  subscribers, 
and  the  Company  could  not  have  enforced  the  subscription 
against  the  witness. 

X.-  There  was  similar  error  in  disallowing  proof  of  other  parol 
agreements  with  subscribers. 

Subscriptions  made  under  the  circumstances  offered  to  be  shown 
were  not  valid,  {i^ewart  v.  Tfie  Trustees  of  Hamilton  CbUegey  2 
Denio,  408,  418.) 

XI.  The  verdict  of  the  jury  was  against  the  weight  of  evidence. 

John  M  Parsons,  for  respondent. 

I.  The  defendant  undertook  to  show  the  condition  of  the  Com- 
pany when  it  suspended  in  March,  1866.  It  appeared  by  defend- 
ant's witnesses,  that  the  Company's  losses  in  January  and 
February,  1856,  were  very  large.  However  this  might  be,  evi- 
dence of  the  pecuniary  condition  of  an  Insurance  Company  in 
March,  would  not  bear  upon  its  condition  in  January  or  Febru- 
ary, and  such  evidence  was  properly  rejected.  Evidence  of  its 
condition  when  the  defendant  gave  the  note  in  suit  was  admitted 
and  was  given,  and  this  was  all  that  was  material. 

n.  The  resolution  of  October  30th,  1855,  offered  by  the 
defendant,  and  excluded  by  the  Judge,  had  nothing  to  do  with 
the  subscriptions — was  irrelevant  and  immaterial ;  amounted  to  a 
mere  declaration  on  the  part  of  certain  of  the  Company's  Trustees^ 
and  could  not  affect  the  subscriptions,  which  made  no  reference 
to  such  resolution — ^were  absolute  in  terms  and  binding  in  favor 
of  the  Company,  as  also  of  the  subscribers. 

III.  The  Judge  excluded  evidence  by  which  the  defendant 
sought  to  show  arrangements  made  by  the  Company  with  certain 
of  the  subscribers,  tending  to  vary  the  obligation  of  their  sub- 
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scriptioQS.    The  subscription  was  a  written  agreement  between  the 
Company  and  the  subscribers,  and  between  the  subscribers  them- 
selves.   Parol  evidence  to  vary  its  terms  was  properly  refused. 
Besides,  the  answer  set  up  no  such  defense. 

IV.  The  Judge  properly  refused  to  charge  that  subscriptions 
by  other  Insurance  Companies  were  void  for  want  of  authority, 
and  because  not  authorized  by  the  Boards  of  Directors  of  such 
Companies. 

The  defendant  had  the  burden  of  showing  that  the  $300,000 
of  subscriptions  was  not  made  up.  To  do  this  he  showed  certain 
subscriptions,  and  claimed  that  they  did  not  amount  to  $800,000. 
It  appeared,  however,  that  one  subscription  book  was  lost,  and  there 
was  no  evidence  of  its  contents.  Without  this  evidence,  the  jury 
had  not  the  means  of  knowing  what  amount  had  been  subscribed, 
and  it  therefore,  as  it  was  impossible  to  find  the  $800,000  not 
made  up,  was  immaterial  whether  the  Insurance  Company  sub- 
scriptions were  authorized  or  not. 

Again,  the  defendant  put  such  Insurance  Company  subscrip- 
tions in  evidence.  To  avoid  them,  the  onv3  was  on  him  of  show- 
ing them  unauthorized.  He  offered  no  evidence  with  such  view. 
Nor  could  such  want  of  authority  be  shown  without  the  produc- 
tion of  their  charters. 

V.  A  subscription  of  $40,000  was  got  up  under  date  of  Octo- 
ber 12th,  1855.  This  was  written  in  all  the  subscription  books, 
including  the  one  signed  by  defendant,  before  any  subscriptions 
were  obtained.  The  resolution  of  the  Company,  of  November 
8th,  1855,  referred  to  in  the  body  of,  and  so  made  part  of,  the 
subscription  of  that  date,  was  oflfered  in  evidence  by  plaintiffs  to 
connect  these  two  subscriptions,  and  it  became  by  reference  part 
of  the  agreement  of  subscription  which  the  defendant  signed. 
It  was,  therefore,  properly  included  in  the  amount  of  $800,000. 

The  other  ground  for  refusing  to  charge  that  the  $40,000 
should  not  be  included,  was  the  immateriality  of  such  request, 
for  the  reason  that  by  the  loss  of  one  subscription  book,  and  fail- 
ure to  prove  its  contents,  there  was  no  proof  to  go  to  the  jury 
that  the  subscription  was  not  made  up. 

By  the  Court — ^Hoffman,  J.  The  appeal  of  the  defendant 
from  the  judgment,  brings  up,  first^  the  question  whether  the 
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charge  of  the  Judge  was  erroneous ;  seoondj  whether  he  was 
bound  to  charge  anything  which  he  was  particularly  requested 
to  charge,  and  re^ed  to  do ;  third,  as  to  his  rulings  upon  matr 
ters  of  evidence. 

1st.  The  portion  of  the  charge  excepted  to  is  as  follows :  ''  If 
there  are  subscription  books,  or  a  subscription  book  which  is  not 
produced,  nor  its  contents  proved,  then  you  have  not  the  means 
of  knowing  the  amount  subscribed,  and  there  is  no  sufficient 
proof  that  the  subscription  was  not  made  up." 

James  Smith  had  sworn,  that  he  was  a  Director,  and 
had  obtained  subscriptions  fbr  the  Company.  That  there 
was  one  book  missing;  the  one  in  which  he  obtained  sub- 
scriptions. 

Books  Nob.  2  to  9  had  been  produced  and  authenticated  by 
Tracy,  the  Secretary.  Each  book  contained  some  original  sub- 
scriptions, and  some  not  original,  copied  from  the  originals  in 
other  books.  The  books  were  in  the  hands  of  different  parties. 
He  transcribed  into  one  book,  all  the  names  he  knew  to  be  genu- 
ine, and  also  the  names  and  amounts  of  those  he  otherwise  knew 
had  subscribed.  The  amount  of  the  subscriptions  footed  up 
$800,000. 

No.  1  is  the  book  thus  referred  to.  The  witness  did  not  know 
that  what  were  produced  were  all  the  subscription  books  used. 
He  got  some  information  from  the  parties  or  others  as  to  some 
subscriptions.  $800,000  could  be  made  up  fipom  the  books  by 
any  person  without  any  duplicity. 

Sturges  states  that  he  footed  up  the  subscriptions,  and  they 
amounted  to  considerable  over  $800,000.  Chesebrough's  was 
over  $18,000.  After  the  computation  was  made,  the  books  went 
out  again. 

Tracy,  in  his  computation  of  the  amount,  took  Chesebrougb^a 
subscription  at  $6,500. 

It  is  shown  that  book  No.  1  was  not  a  fall  statement  of  the 
whole  of  the  subscriptions,  and  nothing  else  in  evidence  pro- 
fessed to  be  so.  The  book  missing  may  have  contained  sub- 
scriptions to  a  heavy  amount,  enough  to  cover  all  subscriptions 
objected  to,  even  if  the  objections  were  tenable.  The  Judge  was 
right  in  saying  that  the  defendant  had  not  shown  what  he  was 
bound  explicitly  to  do ;    that  the  $800,000  subscription  was  not 
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made  up ;  the  burden  of  proof  was  on  the  defendant  w] 
to  avoid  his  note  on  that  ground. 

2d.  The  Judge  reftised  to  charge  that  the  $40,000  subscrip- 
tion of  October  12tii  was  not  to  be  included  in  the  sum  of 
$800,000. 

The  terms  of  the  subscription  of  the  12th  of  October  were 
unconditional.  The  resolution  of  the  8th  of  November  ex- 
pressly includes  the  $40,000  as  part  of  the  $400,000  to  be  raised, 
the  subscriptions  not  to  be  binding  until  $800,000,  including  such 
$40,000,  was  subscribed.  The  defendant  subscribed  book  No.  8 
with  the  names  of  the  subscribers  to  the  $40,000,  and  a  copy  of 
their  subscription  in  it  There  was  scarcely  ground  for  leaving 
the  question  to  the  jury  of  its  inclusion.  This  was  not  asked, 
but  a  peremptory  exclusion  of  what  was  rather  matter  of  fact 
than  of  law,  had  the  evidence  been  xmoertain.  Besides,  the 
agreement  signed  by  the  defendant  declares  his  subscription  to  . 
be  towards  the  subscription  authorized  by  a  resolution  of  the 
Board  of  Trustees  of  that  date  (Nov.  8th.)  And  that  resolution 
in  terms  includes  the  $40,000  in  the  $800,000  to  be  subscribed 
before  the  subscriptions  should  be  binding.  By  such  reference 
the  defendant  had  notice  of  the  terms  of  the  resolution,  and  the 
resolution  became  incorporated  in  the  defendant's  agreement 
So  that  including  the  $40,000  in  the  computation,  to  show  that 
$300,000  had  been  subscribed,  was  in  exact  conformity  with  the 
agreement  of  the  parties,  for  the  resolution  in  pursuance  of 
which  the  defendant's  subscription  was  expressed  to  be  taken 
declares  that  it  shall  be  so  included. 

The  second  request  to  charge  was  refased  properly.  We  have 
decided  that  the  burden  of  showing  that  a  Company  has  not 
the  power  of  subscribing  must  be  clearly  made  out  by  produe* 
tion  of  its  charter,  or  some  general  law. 

As  to  the  third  request,  proof  was  made,  that  subscriptions 
were  not  authorized  by  the  Board  of  Directors  of  the  Interna^ 
lional  Insurance  Company ;  and  as  to  the  Philadelphia  Insurance 
Company,  there  is  no  proof  on  that  point  As  to  the  former, 
Ogden  says  there  was  no  resolution  anthorimng  the  subscription, 
but  the  Company  knew  6f  its  being  made.  The  ppncipal  mem- 
bers of  the  Board  knew  it;  the  members  of  the  Finance  Com- 
mittee knew  it 
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The  defendant  has  not  proven  enough  in  this  instance.  He 
should  have  shown  that  the  power  rested  only  in  the  Board. 

So  in  the  case  of  the  Philadelphia  Company,  the  President 
approved  of  the  subscription,  and  we  know  nothing  of  the  char- 
ter of  its  incorporation,  its  prohibitions,  or  delegation  of  powers. 

8d.  As  to  the  exceptions  relating  to  the  rulings  upon  evi- 
dence. 

The  exclusion  of  the  resolution  of  the  80th  of  October,  1854^ 
was  proper.  Whatever  privileges  had  been  given  to  the  sub- 
scribers for  the  $40,000  were  extended  to  eveiy  subscriber 
towards  the  $800,000.  By  the  resolution  of  the  8th  of  Novem- 
ber the  $40,000  was  expressly  declared  to  be  part  of  the  $300,- 
000.  The  resolution  of  the  80th  of  October  comprehends  all 
the  arrangements  which  might  be  made  by  the  Finance  Com- 
mittee for  paying  the  pressing  liabilities,  and  would  be  equally 
available  to  all  the  subscribers.  So  that  if  there  was  anything 
confidential  in  the  advance  of  the  $40,000,  it  was  extended  to 
all  the  subscribers.  Besides,  the  defendant  had  notice  that  the 
$40,000  subscription  was  included  with  his  own  to  make  up  the 
$800,000,  and  was  so  constructively  notified  of  its  terms  and  con- 
ditions; and  if  it  was  affected  by  the  resolution  of  the  SOth  of 
October,  he  had  such  notice  thereof  before  he  subscribed.  So 
that  in  neither  aspect  could  that  resolution  aflfect  his  liability  on 
his  note. 

The  most  important  of  the  exceptions  refer  to  ihe  refusal  of 
the  Judge  to  permit  evidence  to  be  given  of  a  parol  agieonent 
with  various  subscribers,  made  at  the  time,  by  which  their  res- 
pective subscriptions  should  not  be  absolute  as  they  purported 
to  be,  but  upon  stipulations  which  would  discharge  them,  or 
materially  modify  them,  so  that  the  $800,000  was  not  in  truth 
fiurly  subscribed. 

It  seems  to  me  impossible  that  evidence  to  an  arrangement  of 
this  nature  can  be  allowed.  The  subscriptiona,  or  the  notes  given 
in  pursuance  thereof)  were  dear,  definite  and  unoonditionaL  I 
cannot  believe  that  one  of  thesubecriben  could  have  set  up  with 
success  a  defense  based  upon  such  a  contract,  when  sued  bj 
the  Company.  (Hoare  v.  OtaJujm^  8  Camp.,  67;  Hogg  ▼• 
SruxUh,  1  Taunt,  847;  Eaves  y.  Hendenon,  17  Wend,  190;  6 
Pick,  606.) 
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In  the  case  of  Stewart  y.  The  Hamiltan  (hUege,  (2  Denio,  408,) 
the  lesolution  which  qaaMed  the  apparent  subscription  was  in 
writing. 

In  Acher  v.  Pficentx^  (4  Paige,  805,)  a  composition  deed  was 
signed  by  the  defendants  among  other  creditors  of  the  plaintifGs. 
They  agreed  to  take  certain  securities  to  the  amount  of  twelve 
shillings  in  the  pound  in  full;  on  condition,  howeyer,  that  all 
the  creditors  united  in  the  deeds.  The  plaintiff  sought  to  enforce 
the  agreement  for  compounding,  and  £dleged  that  it  was  Under- 
stood and  agreed  at  the  time  that  certain  creditors,  known  as 
confidential,  were  not  to  sign  but  were  to  be  paid  first  On 
demurrer  the  bill  was  held  bad ;  the  complainants  were  attempt- 
ing to  yaiy  the  effect  of  the  written  agreement  in  a  yer j  essential 
point,  by  an  allegation  that  there  was  a  parol  understanding  at 
the  time  of  the  execution  of  the  deed  that  a  certain  class  of 
creditors  were  not  to  join.    This  was  wholly  inadmissible. 

In  the  late  case  of  Humfrey  y.  Dale^  in  the  Queen's  Bench, 
(88  L.  &  Eq.  R,  120,)  Lord  Cakpbell  in  delivering  the  opinion 
of  the  Court,  which  was  particularly  connected  with  the  admissi- 
bility of  the  proof  of  usage,  stated  a  rule  which  appears  to  me 
of  yery  general  application  to  all  questions  of  this  nature. 
"  Can  the  two  parts  of  tiie  alleged  contract "  (that  which  is  writ- 
ten, and  that  proposed  to  be  proved)  "have  full  effect  given  to 
them,  if  both  were  written  down  without  making  it  insen- 
aiUe  or  inconsistent*' 

This  rule  will  show  tiie  true  principle  of  the  important  case 
of  Ohedsr  v.  The  Bank  of  Kingstxm.  (16  N.  Y.  R,  886.)  Parol 
evidence  was  admitted  to  prove  that  a  bond  for  the  payment  of 
mon^  absolute  in  its  terms,  was  delivered  under  an  agreement 
by  which  it  was  to  be  held  by  the  obligee  as  collateral  to  the 
debt  of  third  parties,  and  to  be  canceled  upon  payment  being 
had  frpm  them. 

If  the  case  of  proof  converting  an  absolute  deed  into  a  morU 
gage  is  not  strictly  within  the  distinction  and  rule  thus  stated,  it 
may  be  treated,  as  it  has  always  been,  as  exceptional  {Despard 
▼.  WalbHdge,  15  N.  Y.  R,  874.) 

Again,  the  answer  avers  that  $800,000  Bad  not  been  sub- 
scribed. It  may  be  a  question  whether  under  this  averment  it 
competent  for  the  defendant  to  prove  that  although  the 
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amount  had  been  subscribed,  there  had  been  made  concmrent 
parol  agreements  with  some  subscribers  to  the  effect  sought  to 
be  proved. 

There  are  a  few  other  exceptions  to  be  noticed. 

The  question  whether  the  notes  of  the  International  Company 
were  actually  given  is  clearly  immaterial.  The  subscription  of 
the  defendant  was  not  on  condition  that  the  other  subflcribero 
should  pay  their  subscriptions. 

So  was  the  question  as  to  the  indebtedness  of  the  Atlas  Com- 
pany  to  the  Philadelphia  Company. 

The  exception  as  to  Chesebrough^s  subscription  is  not  intelli- 
gible to  me,  and  no  notice  of  it  is  taken  on  the  points. 

The  amount  of  the  liabilities  of  the  Company  in  March,  1856, 
cannot  properly  bear  upon  any  of  the  issues. 

The  judgment  must  be  affirmed,  with  costs. 

Slosson,  J.  The  charge  of  the  Judge,  in  respect  to  the  effect 
upon  the  defendant's  liability,  of  false  statements,  if  there  were 
such,  as  to  the  pecuniary  condition  of  the  Company,  made  at  the 
time  of  procuring  his  subscription  and  notes,  was  as  fEkvorableas 
it  could  well  have  been  for  him ;  and  unless  the  verdict  on  that 
question  is  clearly  against  the  weight  of  evidence,  there  is  no 
reason  for  disturbing  it  Such,  in  my  opinion,  is  not  the  case; 
and,  in  so  far  as  this  appeal  involves  that  consideration,  it  is 
unnecessary  to  add  anything  more. 

The  only  serious  questions  in  the  case  arise  under  the  refusal 
of  the  Judge  to  charge  the  requests  submitted  to  him ;  his  chai^ 
as  to  the  effect  of  the  absence  of  the  missing  subscription  book, 
aad  of  the  proof  of  its  contents;  and  his  rulings  on  the  trial, 
especially  that  which  excluded  evidence  offered  to  show  that  a 
fraud  had  been  practised  upon  the  subscribers  by  secret  arraiige- 
ments  between  some  of  them  and  the  Company,  by  which,  they 
were  to  be  favored  in  respect  to  their  subscriptions,  in  some  way 
or  manner  not  common  to  all  the  subscribers. 

First  The  Judge  refused  to  charge,  as  requested,  that  the 
$40,000  subscription  of  October  12, 1856,  was  a  separate  sub- 
scription, independent  of  the  $400,000  subscription  of  the  8th 
November,  1855,  and  not  entitled  to  be  included  in  the  sum  of 
$800,000  which,  by  the  terms  of  the  subscription  of  8th  JSToyem* 
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ber,  was  to  be  subscribed  before  the  same  should  be  binding.  I 
think  the  reference  to  the  resolution  of  the  Board  of  8th  Novem- 
ber, contained  in  the  agreement  prefixed  to  the  defendant's 
subscription  in  the  subscription  book,  adopted  that  resolution  as 
part  of  his  contract.  This  agreement  is  the  language  of  the 
subscribers,  and  the  reference  to  the  resolution  is  their  own 
reference ;  and  the  contents  of  the  resolution  must  be  presumed 
to  have  been  known  to  them.  As,  by  tliis  resolution,  the 
$40,000  subscription  is  expressly  to  be  included  in  the  $800,000 
subscription,  and  to  go  to  make  up  that  amount,  the  Judge 
properly  refused  to  charge  in  respect  to  it  as  requested.  {Cod 
dington  v.  Davis^  1  C!omst,  192.) 

I  am  aware  that  a  different  view  has  been  entertained  on  this 
subject  by  one  of  the  learned  Justices  of  the  Supreme  Court  in 
this  district,  sitting  at  Special  Term,  in  the  case  of  Berry  v.  Yates^ 
(24  Barb.,  199,) — an  action  brought  by  the  Receiver  of  the  Com- 
pany against  one  of  these  subscribera ;  but  my  own  convictions 
will  not  allow  me  to  acquiesce  in  his  conclusions. 

The  Judge  very  properly  refused  to  charge  that  the  subscrip- 
tions by  the  Insurance  Companies  were  void  because  they  had 
no  power  or  authority  to  make  such  subscriptions,  and  dso  to 
charge  that,  if  not  void  for  that  reason,  they  were  void  because 
not  authorized  by  their  respective  Boards  of  Directors,  for  the 
reason  that  the  charters  of  such  Companies  were  not  produced, 
whereby  the  Court  might  judge  whether  they  had  such  power  or 
not;  and  no  presumption  can  be  entertain^  that  they  had  not 
the  power. 

Socond.  The  Judge  charged  that,  if  there  were  subscription 
books,  or  a  subscription  book  which  was  not  produced  nor  its 
contents  proved,  then  the  jury  had  not  the  means  of  knowing 
the  amount  subscribed,  and  there  was  no  suflScient  proof  that  the 
subscription  of  $300,000  was  not  made  up.  It  was  proved  that 
one  of  the  subscription  books  was  missing.  "Whether  its  contents 
were  proved  was  left  to  the  jury,  and  there  was  evidence  that 
the  original  subscriptions  made  in  one  book  were  copied  into  the 
others,  to  show  who  had  subscribed ;  and  the  same  witness  who 
proved  this,  (Tracy,  the  Secretary  of  the  Company,)  also  proved 
that  he  drew  off  from  the  different  books  the  amounts  of  the 
subscriptions  into  another  book,  as  also  the  names  and  amounts 
Bosw.— Vol.  V.  17 


610  CASES  IN  THE  SUPEBIOB  COUBT. 

The  New  York  Szchange  Go.  t.  De  Wolf. 

of  all  which  he  knew  had  subscribed  otherwise  than  from  the 
books,  and  that  the  amount  of  the  subscriptions  so  collected 
footed  up  $300,000,  and  he  sajs  that  he  knew  that  the  names 
and  amounts  contained  in  the  subscription  books  were  all  actual 
subscriptions,  from  his  knowledge  that  the  handwriting  was 
genuine. 

It  is  true  he  said,  on  his  cross-examination,  that  he  did  not 
carry  into  this  book  all  the  subscriptions  which  he  found  in  the 
subscription  books ;  but  he  swears  that  $300,000  could  be  made 
up  by  any  person  from  the  books  without  duplicity. 

This  book,  so  made  up  by  the  Secretary,  was  before  the  jury, 
and  it  is  &ir  to  presume  that  they  considered  it  as  evidence,  to 
some  extent,  of  the  contents  of  tiie  missing  book. 

One  of  the  Directors  of  the  Company  swears  that  he  was  pre* 
sent  when  the  computation  or  summing  up  of  the  amount  of 
subscriptions  was  made,  and  that  there  was  something  more  than 
$13,000  over  the  $800,000  subscribed.  One  of  the  Trustees 
swears  that  he  footed  up  the  subscriptions,  a  few  days  after  the 
meeting  of  80th  November,  (when  it  was  understood  that  the 
subscriptions  had  been  completed,)  and  that  they  amounted  to 
considerably  over  $800,000,  excluding  the  special  suA)Gcription 
of  $50,000;  and  another  Trustee  swears  substantially  to  the 
same  thing. 

Under  all  this  evidence,  the  jury  were  justified,  I  think,  in 
assuming,  not  only  that  the  whole  amount  had  been  subscribed, 
but  that  that  result  had  been  ascertained  by  reference  to  all  the 
subscription  books. 

But  if  this  were  otherwise,  then,  as  the  burden  of  showing 
that  the  whole  amount  of  the  $300,000  had  not  been  subscribed 
was  clearly  on  the  defendant,  it  was  true,  as  a  legal  propoBiti<Mi, 
that,  if  one  of  the  subscription  books  was  missing  and  its  con- 
tents not  proved,  the  defendant  had  failed  to  show  affirmatively 
that  the  whole  amount  had  not  been  subscribed. 

Third,  A  more  important  question  arises  under  the  exduaacMi 
of  evidence  which  was  offered  with  a  view  to  show  that  a  fraud 
had  been  practised  upon  the  subscribers  by  some  secret  arrange- 
ment between  some  of  them  and  the  Company,  and  I  shall  group 
together  the  offers  of  testimony  made  and  questions  put  on  thi^ 
subject^  80  as  to  embrace  them  all  in  one  discussion. 
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The  defendant  o£Eered  in  evidence,  from  the  minutes  of  the 
Board  of  DirectoiB,  a  resolution  adopted  by  the  Board,  dated  the 
SOth  October,  1855,  as  follows: 

'^That  any  arrangement  made  by  the  Finance  Committee  in 
paying  or  arranging  for  funds  to  pay  the  pressing  liabilities  of 
the  Company,  and  to  sustain  the  institution  till  other  means  can 
be  provided,  if  they  shall  make  themselves  or  their  friends  per- 
sonally liable,  the  same  shall  be  considered  and  treated  as  confi- 
dential in  any  event,  equal  in  all  respects  to  the  amount  of  $40,000 
already  subscribed  by  the  friends  of  the  Company  for  its  relief* 

At  the  meeting  at  which  this  resolution  was  passed  were  pre- 
sent thirteen  Directors  or  Trustees,  of  whom  nine  appear  to  b& 
subscribers  to  the  $40,000  subscription,  and  the  same  number 
were  subscribers  to  that  for  $50,000.  This  evidence,  on  objeo- 
tion  being  made,  was  excluded,  though  the  ground  of  the  objeo- 
tion  is  not  stated  in  the  Case. 

On  the  examination  of  Mr.  Ogden,  the  Vice-President  of  the 
International  Insurance  Company,  and  who  had  subscribed  for 
that  Company,  the  following  question  was  put: 

"  At  the  time  of  such  subscription,  was  there  any  arrange- 
ment made  with  you  by  the  Atlas  Mutual  Insurance  Company  in 
reference  to  said  subscription,  and  the  notes  to  be  given  under 
that  subscription;  and  if  so^  state  what  it  was?'' 

This  question  was  objected  to,  on  the  ground  that  the  testi- 
mony would  tend  to  vary  by  parol  the  terms  of  the  subscription ; 
and  upon  the  Judge  asking  the  defendant's  counsel  if  he  pro- 
posed to  show  a  parol  arrangement,  he  stated  that  he  did,  and 
thereupon  the  Judge  excluded  the  testimony. 

The  defendant's  counsel  then  asked  the  witness  whether  the 
notes  of  the  International  Insurance  Company,  in  pursuance  of 
said  subscription,  were  given  to  the  Atlas  Insurance  Company ; 
and  on  objection  being  made,  this  question  was  excluded. 

The  counsel  then  put  this  question  to  the  witness:  "Stato 
whether  any,  and  if  so  what,  inducements  were  offered  you  to 
induce  you  to  make  such  subscription  ?"  The  counsel  stated  thai 
he  proposed  to  prove  that  there  was  a  parol  arrangement,  amount- 
ing in  effect  to  an  agreement  that  he  need  not  give  his  notes  for 
his  subscription ;  upon  objection  being  made,  the  evidence  was 
excluded. 
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Oq  the  examination  of  Mr.  Whipple,  Marine  Agent  of  the 
Philadelphia  Insurance  Company,  and  who  had  subscribed  for 
that  Company,  this  question  was  put : 

**  Was  there  any  particular  arrangement  between  you  and  the 
Atlas  Mutual  Insurance  Company  in  reference  to  that  subscrip- 
tion; and  if  so,  state  what  it  was?" 

This  question  was  objected  to  so  far  as  it  was  sought  to  alter 
the  subscription  by  proof  of  a  parol  arrangement,  and  the  Judge 
sustained  the  objection,  and  excluded  the  testimony. 
'  The  question* was  then  put,  "  whether  the  Atlas  Mutual  Insu- 
rance Company  was  indebted  to  the  Philadelphia  Insurance 
Company  at  that  time?"  and  this  question,  on  objection,  was 
overruled. 

On  the  examination  of  Mr.  Arrowsmith,  one  of  the  subscribeia^ 
this  question  was  put  by  the  defendant's  counsel : 

*'  State  whether  your  subscription  was  a  subscription  substituted 
in  the  place  of  another  party  ?"  The  counsel  stated  the  object 
of  the  question  to  be  to  show  that  some  of  the  sums  were  sub- 
scribed by  the  Trustees  themselves,  with  a  parol  privil^e  reserved 
of  procuring  other  subscribers  subsequently  in  their  place,  and 
that  the  witness's  subscription  was  one  which  was  so  substituted. 
The  question,  on  objection  being  made,  was  disallowed. 

K  all  or  any  of  these  questions,  or  the  evidence  oJBTered  and 
rejected,  tended  to  show  that  any  portion  of  the  subscriptions 
that  enter  into  the  aggregate  of  the  $300,000,  were  made  under 
an  arrangement  with  the  Atlas  Insurance  Company,  securing  to 
those  subscribers  an  advantage  not  shared  in  by,  or  common  to, 
the  other  subscribers,  or  that  any  such  advantage  was  given  to 
them  by  any  subsequent  arrangement  between  them  and  the 
Company  before  the  defendant's  subscription  was  obtained,  it 
would  be  a  fraud  upon  him  and  a  perfect  defense  to  this  action« 
Tlie  principle  applicable  to  the  cases  of  composition  deeds 
between  debtors  and  creditors,  or  between  a  single  debtor  and 
creditor,  where  the  former  brings  in  a  surety  on  a  compromise 
agreement  with  the  creditor  to  take  a  part  of  the  debt  for  the 
whole,  and  in  which  some  secret  arrangement  is  made  between 
the  debtor  and  the  creditor,  not  communicated  to  the  surety,  or 
between  the  debtor  and  some  of  the  creditors  signing  the  com- 
j)osition  deed,  not  made  known  to  the  others,  by  which  the 
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creditor  in  question  is  to  receive  some  benefit  for  his  acquies- 
cence in  the  compromise  not  shared  in  by  the  others,  is  appli- 
cable to  this  case.  In  such  a  case  even  the  party  who  is  to 
receive  the  benefit  cannot  enforce  it  against  the  debtor,  because 
it  is  a  fraud  on  the  surety  or  the  other  creditors.  {Cdcil  v.  Plaistaw^ 
Anst,  202 ;  Weed  &  Weed  v.  Ben&ey,  6  Hill,  66.)  The  principle 
has  been  applied  to  a  case  very  analogous  to  the  present,  {Stew- 
art  V.  Ihjistees  of  Hamilton  College^  in  error,  2  Denio,  408,)  in 
which  the  Trustees  sued  Stewart  upon  a  subscription  made  by 
him  and  others  to  raise  a  fund  for  the  college.  None  of  the 
subscriptions  were  to  be  binding  unless  the  aggregate  of  all 
amounted,  by  a  certain  day,  to  $50,000 ;  previous  to  that  day 
certain  individuals  entered  into  an  agreement  to  make  good  any 
deficiency  that  might  appear  in  the  amount  of  the  subscriptions 
on  the  last  day  before  that  in  which  the  aggregate  was  to  be 
completed,  and  it  was  contended  by  the  Trustees  that  this  agree- 
ment, with  the  subscriptions  already  obtained,  was  a  fulfillment 
of  the  condition  upon  which  the  subscriptions  were  to  become 
binding ;  but  it  appeared  on  the  trial,  that  when  that  agreement 
was  signed  the  Trustees  passed  a  resolution  by  which  they 
pledged  themselves  to  continue  to  raise  subscriptions  and  contri- 
butions after  the  day  stipulated  for  the  completion  of  the  aggre- 
gate amount  aforesaid,  to  save  harmless  those  persons  who 
might  pledge  themselves  to  make  good  the  deficiency.  The 
Trustees  obtained  judgment,  but  the  Court  of  Errors  reversed 
the  judgment  on  the  very  ground  that  this  undertaking  to 
indemnify  those  who  had  guaranteed  against  a  deficiency  was  a 
fraud  on  the  other  subscribers.  "  The  essence  of  every  agree- 
ment of  this  kind,"  said  the  Chancellor  who  gave  the  opinion  of 
the  Court,  "is  that  there  should  be  perfect  equality  among  the 
subscribers  as  to  the  nature  and  extent  of  their  respective  lia*^ 
bilities,  for  the  several  sums  subscribed  by  them  respectively." 

Every  subscriber  is  entitled  to  insist  that  every  other  subscrip- 
tion shall  h^vAhonafide  and  as  binding  as  his  own. 

Did  any  of  the  evidence  ruled  out  in  this  case  tend  to  estab- 
lish a  fraud  of  this  description?  and  first  as  to  the  resolution  of 
80th  October. 

That  resolution  was  to  the  effect  that  if  the  members  of  the 
fiance  Committee  or  their  friends  should  make  themselves 
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personally  liable  in  paying  or  arranging  for  fands  to  pay  the 
pressing  liabilities  of  the  Company,  and  to  sustain  the  institu- 
tion till  other  means  could  be  provided,  such  liabilities  should 
be  treated  and  considered  as  confidential,  in  any  event  equal  in 
all  respects  to  the  amount  of  $40,000  already  subscribed  by  the 
friends  of  the  Company  for  its  relief 

I  think  the  obvious  meaning  of  this  resolution  is  to  place  the 
members  of  that  committee  and  their  friends  who  mighty  through 
their  influence,  be  instrumental  in  raising  funds  for  the  relief  of 
the  Company  on  some  footing  of  confidential  preference  which 
the  subscribers  to  the  $40,000  tund  already  enjoyed.  What 
mode  of  raising  funds  was  contemplated,  is  not  so  obvious,  but 
I  think  it  is  fairly  to  be  inferred  from  the  phraseology  of  the 
resolution,  that  it  was  by  means  of  subscriptions.  It  would  per- 
haps  be  forcing  the  construction  of  the  resolution,  to  say  that  it 
had  reference  to  the  subscriptions  for  $400,000  which  were  subse- 
quently authorized  by  the  resolution  of  November  8,  but  that  is 
not  of  vital  importance.  It  is  enough  that  the  resolution  recog- 
nizes the  $40,000  subscription  as  already  a  confidential  one,  and 
that  can  have  no  other  meaning  than  that  some  arrangement  had 
been  made  in  fisivor  of  that  class  of  subscribers,  which  was  in 
fiome  event  or  under  some  contingency  to  give  them  an  indem- 
nity for  their  subscriptions,  or  some  peculiar  preference  in  respect 
to  reimbursement  out  of  the  assets  of  the  Company.  In  what 
respect  does  this  differ  in  principle  from  the  resolution  of  indem- 
nity in  the  case  of  Stewart  v.  Ihistees  of  Hampton  College^  above 
cited? 

In  any  aspect  in  which  I  can  view  it,  it  was  some  evidence 
to  go  to  the  jury  in  respect  to  some  beneficial  arrangement 
between  the  Company  and  a  very  important  class  of  the 
subscribers,  having  respect  to  their  liability  as  subscribers, 
which  was  not  shared  in  by  the  others,  certainly  not  by  the 
defendant 

Without  this  $40,000  the  $800,000  of  subscriptions  could  not 
manifestly  be  made  up,  and  if  the  subscribers  to  that  fund  were 
entitled  to  any  benefit  in  respect  to  their  liability,  by  virtue  of 
an  arrangement  with  the  Company,  entered  into  before  the  other 
subscriptions  were  solicited,  and  not  communicated  to  and  assented 
to,  or  shared  in  by  the  others,  it  was  a  fraud  upon  them. 
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If  it  be  said  that  by  reason  of  the  absence  of  the  missing  book 
it  cannot  certainly  be  said  that  the  whole  $800,000  may  not  hare 
been  made  up  without  the  aid  of  this  particular  amount,  the 
answer  is,  that  the  whole  evidence  is  opposed  to  such  an  idea ; 
and  if  it  were  not^  this  amount  coxdd  not  be  separated  from  the 
rest ;  it  would  still  remain  true  that  some  portion  of  the  sub- 
ficribers,  whose  aggregate  constituted  the  $800,000,  had  a  private 
beneficial  arrangement  with  the  Company,  which  the  others  did 
not^  if  this  testimony  could  establish  it  If  it  tended  to  establish 
it,  it  should  have  gone  to  the  jury. 

The  resolution  of  80th  October  was  contained  in  the  book  of 
minutes  of  the  Board  of  Directors.  Ko  objection  was  made  to 
the  competency  of  the  proof,  nor  that  the  book  was  not  identi- 
fied, and  there  is  nothing  to  raise  a  presumption  that  it  was  not  a 
r^ular  official  act 

In  respect  to  the  questions  above  quoted  and  overruled,  and 
the  offer  of  testimony  also  overruled,  it  may  be  observed  that  all 
of  them,  in  a  greater  or  less  degree,  tend  to  prove  some  secret 
arrangement  between  the  Company  and  some  of  the  subscribers, 
by  which  they  were  to  be  favored,  in  respect  to  their  subscrip- 
tions, in  some  manner  not  common  to  all.  The  question  put  to 
Mr.  Ogden,  Vice-President  of  the  International  Insurance  Com- 
pany, in  respect  to  his  subscription,  was  a  competent  and  proper 
question  if  the  object  was  to  call  out  the  existence  of  such  an 
arrangement,  and  there  could  have  been  no  other;  but  it  was^ 
ruled  out  on  the  ground  that  it  tended  to  vary,  by  parol,  the 
terms  of  the  subscription. 

The  question  to  same  witness,  whether  the  notes  of  that  Com- 
pany had  been  given  in  pursuance  of  the  subscription,  was  imma- 
terial and  improper,  except  in  connection  with  the  other  object^ 
and  as  bearing  on  that  may  have  been  pertinent 

The  question  to  the  witness  Bainbridge,  one  of  the  subscribers, 
as  to  whether  any  and  what  inducements  had  been  offered  to  him 
to  make  his  subscription,  was  accompanied  with  an  avowal  that 
the  counsel  proposed  to  prove  that  there  was  a  parol  arrange- 
ment amounting  in  effect  to  an  agreement  that  he  need  not  give 
his  notes  for  his  subscription ;  yet  it  was  ruled  out 

The  question  to  Whipple,  the  agent  of  the  Philadelphia  Insu- 
rance Company,  was  directly  to  the  point,  whether  any  parti- 
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cular  arrangement  existed  between  him  and  the  Atlas  Insurance 
Company  in  reference  to  his  subscription,  and  if  so,  what;  but 
it  was  objected  and  ruled  out,  on  the  same  ground  as  the  others, 
that  it  sought  to  vary  the  terms  of  subscription  by  proof  of  a 
parol  arrangement 

The  question  to  the  same  witness,  whether  the  Atlas  Insurance 
Company  was  indebted  to  the  Philadelphia  Insurance  Company, 
was  perhaps  properly  ruled  out — certainly  it  had  no  significance, 
as  the  previous  question  had  been  overruled,  and  yet,  as  bearing 
on  the  main  question  of  fraud,  might  have  been  a  very  pertinent 
inquiry  if  that  question  had  been  allowed. 

The  question  put  to  Arrowsmith,  a  subscriber,  whether  his 
subscription  was  one  substituted  in  the  place  of  the  subscription 
of  another  party,  was  made  with  the  avowed  object  of  showing 
that  some  of  the  sums  were  subscribed  by  the  Trustees  them- 
selves, with  a  parol  privilege  reserved  of  procuring  other  sub- 
scribers subsequently  in  their  place,  and  that  the  witness's 
subscription  was  one  which  was  so  substituted.  Such  an  arrange- 
ment would  give  the  parties  with  whom  it  was  made  an  oppor- 
tunity of  relieving  themselves  wholly  from  their  subscripticHis, 
if  they  could  procure  others  in  their  place.  The  substituted 
ones  may  have  been  less  responsible ;  at  all  events  it  was  an  advaa- 
tage  which  they  had  which  the  others  did  not  possess. 

It  is  said,  however,  that  this  evidence  is  all  inadmissible,  as  it 
tends  to  contradict  the  terms  of  the  subscription,  which  is  a  writ- 
*  ten  contract. 

This  objection  does  not  apply  to  the  resolution  of  80th  Octo* 
ber,  but  if  it  did  my  Opinion  would  stUl  be  the  same.  The  sub- 
scription was  not  under  seal,  and  parol  evidence  is  always 
admissible,  on  the  part  of  the  injured  party,  to  show  that  such  an 
instrument  was  procured  through  fraud,  where  the  controversy  is 
between  the  original  parties  or  those  affected  by  their  equities 
Even  in  the  case  of  a  deed  a  parol  trust  or  agreement  inconsistent 
with  the  face  of  it^  may  be  proved  by  a  creditor  assailing  the  deed 
for  fraud.  Even  the  parol  declarations  of  a  party  in  possession 
of  land,  showing  that  the  deed  he  holds  under  is  void  for  fraud, 
are  admissible  in  an  action  of  ejectment  by  him  against  his  tenant 
A  surety  in  a  bond  may  show  he  signed  it  on  condition  that  others 
should  sign  it  also,  and  that  they  did  not  (11  Peters,  86.) 
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It  is,  in  mj  opinion,  no  answer  to  saj  that  the  parties  who  were 
to  be  benefited  by  the  secret  agreement  could  not  themselves  set  it 
up  to  defeat  their  own  contract,  and  that  therefore  it  is  a  mere 
nugatorj  agreement    Such  a  proposition  is  not  universally  true. 

A  party  t9  a  note  may  allege  in  his  defense  that  it  was  given 
to  the  plaintiff  in  fraud  of  a  surety,  who  had  become  responsible 
for  him  on  another  note  given  as  a  compromise  of  his  debts,  and 
which  the  surety  was  induced  to  indorse  on  the  supposition  that 
it  was  to  be  in  full  of  the  plaintiff's  claim  against  his  principal. 
This  was  held  a  perfect  defense  in  Weed  v.  Bentky,  (6  Hill,  56,) 
even  in  £Eivor  of  the  debtor  who  was  a  party  to  the  fraud. 

The  arrangement  by  which  the  note  sued  upon  was  given,  in 
addition  to  the  note  indorsed  by  the  surety,  (and  contrary  to  the 
assurances  ma^e  to  him  that  the  note  he  indorsed  was  to  be  in 
full  of  the  debtj)  must  have  been  proved  by  parol. 

The  cases  on  this  whole  subject  are  very  numerous.  (Cow.  & 
Hill's  Notes,  n.  967-969;  1  Phil.  Ev.,  551;  1  Greenl.  Ev., 
§  284;  Chitty  Con.,  113 ;  16  Mass.,  278;  11  Wend.,  5SS.) 

The  position  that  a  party  to  a  written  contract  (executory  and 
not  under  seal)  cannot  set  up  a  ^ret  agreement  between  some 
other  parties  to  it  and  the  party  to  whom  the  obligation  is  given, 
and  which  operates  as  a  fraud  on  his  rights,  unless  the  agreement 
be  also  in  writing,  I  do  not' assent  to.  Such  a  rule  would  always 
exclude  parol  evidence  of  a  fraud  in  such  cases. 

In  Oecil  v.  Plaistow^  (1  Anst,  202,)  cited  by  the  Chancellor  in 
Steioart  v.  Tru8Ue$  HamilUm  College^  at  page  419,  (2  Denio,)  the 
point  of  the  decision  was  not  that  the  creditor  had  got  an  addi- 
tional bond,  (in  fraud  of  the  other  creditors,)  which  he  could  sue 
upon,  but  that  there  was  a  secret  understanding  with  his  debtor 
that  he  should  retain  the  whole  original  claim,  provided  he 
would  sign  the  composition  deed  for  one-half,  and  thereby  induce 
the  other  creditors  to  do  the  same ;  and  hence  the  Chancellor  says, 
'<  Any  private  agreement  or  understanding "  between  the  debtor 
and  any  particular  creditor  in  a  composition  deed,  &c.,  shall  be 
void  as  a  fraud  on  the  other  creditors.  Such  secret  imderstand- 
ing  can  only  be  proved  by  parol. 

The  point  of  the  fraud  in  such  cases  consists  not  in  the  fact 
that  a  particular  creditor  has  secretly  got  another  security  which 
he  may  enforce,  but  that  the  complaining  creditor  has  been 
Bosw.— Vol.  V.  78 
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induced  to  come  into  a  legal  obligation  under  a  suppression  or 
misstatement  of  facts,  which  he  ought  to  have  been  apprised  of, 
and  which,  if  he  had  kno¥ni  according  to  the  truth  of  the  case,  it 
is  fair  to  presume  he  would  not  have  entered  into  the  obligation. 

In  my  opinion,  some  or  all  of  these  questions  .should  have 
been  allowed,  and  the  resolution  of  October  80  admitted  in  evi- 
dence, and  it  was  error  to  exclude  them.  If  I  am  right  a  new 
trial  ought  to  be  granted. 

A  question  was  put  to  the  witness  Tracy,  the  Secretary  of  the 
Company,  as  to  what  was  the  amount  of  the  Company's  liabili- 
ties when  it  suspended  in  March,  1856,  which  was  objected  to 
and  ruled  out  The  object  of  it  was  to  show  that  the  Company 
must  have  been  insolvent  in  February  preceding,  when  the 
defendant's  subscription  was  procured.  Had  the  question  been 
allowed,  I  should  not  have  deemed  it  error,  nor  am  I  willing  to 
say  that  it  was  erroneously  excluded.  The  time  within  which 
an  inquiry  of  that  nature  must  be  limited,  is  necessarily  a  matter 
of  discretion  with  the  Judge. 

It  was  perhaps  unnecessary,  under  the  view  I  have  taken  in 
respect  to  the  evidence  offered  to  show  fraud  on  the  defendant^ 
to  have  discussed  the  other  exceptions,  but  I  have  done  so  in 
order  that  the  counsel  may  have  the  benefit  of  the  views  of  the 
Court  on  another  trial. 

I  have  not  adverted  to  the  question  of  the  plaintiff 's  title  as  a  bona 
fide  holder  for  value,  this  Court  having  already  decided  in  Gene- 
ral Term,  in  April,  1868,  on  an  appeal  from  the  decision  of  the 
Beferee  who  first  ti^ed  it,  that  the  terms  of  the  receipt  given 
for  this  and  the  other  two  notes  turned  over  to  them  at  the  same 
time,  did  not  warrant  the  Court  in  holding  that  the  notes  were 
received  in  absolute  payment  for  the  rent,  and  the  evidence  on 
the  second  trial  did  not  on  this  subject  materially  differ  from  that 
which  was  adduced  on  the  first  The  case  is  therefore  fiedrly  open 
to  the  defenses  which  were  interposed  on  the  trial,  and  have  been 
discussed  herein. 

In  my  opinion  there  should  be  a  new  trial. 

Woodruff,  J.,  concurred  in  the  conclusion  of  Mr.  Justice 
Hoffman,  that  the  judgment  should  be  affirmed.  • 
Judgment  affirmed. 
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Harris  Wilson,  PlaintiflF  and  Respondent,  v.  John  Davol, 
Defendant  and  Appellant 

L  A  judgment  between  two  persons,  determining  the  title  to  land  which 
bo^  claim,  makes  part  of  the  title,  runs  with  the  land,  and  concludes  all 
who  derive  a  title  to  such  land  from  either  of  those  parties,  subsequent  to 
the  reooTeiy  of  such  judgment 

2.  But  it  does  not  bind  any  person  who  derives  a  title  from  either  by  a  deed 
or  lease  executed  prior  to  the  commencement  of  the  action  in  which  such 
judgment  was  recovered. 

3.  The  perfection  of  a  title,  by  purchase  at  a  Sheriff's  sale  on  judgment  and 
execution,  extinguishes  a  lease  given  by  the  judgment  debtor  between  the 
time  of  the  Sheriff's  sale  and  the  execution  of  the  Sheriff's  deed. 

(Before  Boswobth,  Ch.  J.,  and  Hoffman  and  Moncrief,  J.  J.) 
Heard,  December  14;  decided,  December  31,  1859. 

This  is  an  appeal  by  John  Davol,  the  defendant,  fiom  a  judg- 
ment in  favor  of  Harris  Wilson,  the  plaintiff,  rendered  on  a  trial 
had  before  Mr.  Justice  Slosson,  without  a  jury,  on  the  28d  of 
April,  1867. 

The  action  is  brought  to  recover  rent  of  the  house  and  lot  No.  50 
Harrison  street,  Brooklyn,  for  three  quarters,  ending,  respectively, 
November  1,  1849,  and  February  1  and  May  1,  1850;  which 
rent  the  plaintiff  claimed  as  assignee  of  a  lease  of  the  premises 
from  Jacob  Carpenter  to  the  defendant,  (dated  July  22, 1848,)  for 
two  years  from  the  1st  of  May,  1848,  and  «lso  as  owner  of  the 
premises  under  a  title  acquired  September  18, 1849,  at  a  purchase 
thereof  on  a  foreclosure  by  advertisement  of  a  mortgage  thereof 
executed  by  said  Carpenter  to  one  Sarah  Loines  on  the  2d  of  De- 
cember, 1844.  The  allegations  of  the  pleadings,  as  to  such  mort- 
gage and  its  foreclosure,  are  stated  in  the  opinion  of  the  Court. 

The  lot  50  Harrison  street  is  mainly  on  a  lot  numbered  75  on 
a  map  produced  at  the  trial,  and  is  partly  on  the  adjoining  lot, 
having  the  map  number  76. 

The  lots,  map  Nos.  75  and  76,  were  sold  by  the  Sheriff  of 
Bangs  county  on  judgments  (being  liens  thereon)  and  executions 
against  said  Jacob  Carpenter  on  the  15th  of  December,  1847,  and 
were  conveyed  by  the  said  Sheriff,  by  a  deed  dated  March  16, 
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1849,  to  Syivanus  B.  Stilwell,  as  a  judgment  creditor  of  Carpen- 
ter, who  had  duly  redeemed  the  premises  so  sold. 

Davol  claimed  to  hold  under  said  Stilwell  from  and  after  the 
1st  of  May,  1849,  and  refused  to  pay  rent  to  Carpenter  subse- 
quently thereto.  It  was  found,  as  a  fact,  that  Davol  was  notified 
by  Stilwell  of  the  said  conveyance  to  him  from  the  Sheriff  two 
or  three  days  after  it  was  delivered,  and  then  i^reed  to  pay,  and 
subsequently  did  pay,  to  Stilwell  the  rent  of  the  premises  until 
the  expiration  of  said  leaae. 

On  the  7th  of  May,  1850,  Carpenter  assigned  said  lease  to  the 
plaintiff,  and  all  rents  accruing  under  it  since  October  1,  1849. 

On  the  14th  September,  1850,  an  action  was  tried  in  the  City 
Court  of  Brooklyn,  between  the  said  Jacob  Carpenter,  plainti^ 
and  the  said  Syivanus  B.  Stilwell  and  Isabella  Ambrose,  defend- 
ants, for  the  recovery  of  the  possession  of  a  lot  of  ground  in 
Court  street,  Brooklyn,  one  of  the  pieces  of  property  described 
in  said  deed  of  the  16th  March,  1849,  from  the  Sheriff  of  Kings 
county  to  said  Stilwell.  In  that  action  the  validity  of  said  deed 
was  passed  upon,  and  the  same  was  adjudged  to  be  void,  and 
judgment  was  rendered  for  the  plaintiff  in  said  action ;  which 
judgment  was  subsequently  affirmed  by  the  Court  of  Appeals. 

To  prove  the  fact  of  such  recovery,  and  thereby  to  establish 
the  invalidity  of  said  Sheriff's  deed,  the  plaintiff  produced  tho 
record  of  the  judgment  in  the  last  named  action,  and  the  defend- 
ant objected  to  its  admissibility  as  evidence,  and  excepted  to  the 
decision  admitting  it.  The  record  did  not  show  when  such  action 
was  commenced.  The  summons  in  it  is  dated  "  August,  1849 ;'' 
the  complaint  in  it  is  verified  August  6,  and  the  answer  August 
81,  1849.  It  was  tried  September  14,  and  judgment  was  per- 
fected November  14, 1850.  That  judgment  was  affirmed  by  the 
Court  of  Appeals  in  1854. 

The  Judge,  on  the  trial  of  this  action,  held  that  Stilwell 
acquired  no  title  under  the  deed  of  the  16th  of  March,  1849, 
"  and  that  the  defendant  is  bound  by  the  aforesaid  decision  (of 
the  City  Court  of  Brooklyn)  in  relation  to  said  deed ;"  to  which 
decision  he  excepted. 

The  printed  Case  states  the  reversal  by  the  Supreme  Court  of 
the  judgment  of  the  City  Court  of  Brooklyn,  and  refers  to  Oar- 
penter  v.  Stilwell^  (12  Barb.,  128 ;)  and  also  states  the  reversal  by 
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the  Court  of  Appeals  of  the  judgment  of  the  Supreme  Court 
and  affirmance  of  that  of  the  City  Court  of  Brooklyn,  and  refers 
to  Oa/rpenier  v.  StUweH  (1  Kem.,  61.) 

•  Judgment  was  given  for  the  plaintiff  for  the  three  quarters' 
rent)  with  interest  and  costs ;  and  from  that  judgment  the  present 
appeal  is  taken. 

J.  Oreenwood^  for  appellant 

1.  The  complaint  alleges  that  the  lot  No.  75,  embracing  nearly 
the  whole  of  the  demsied  premises,  was  sold  to  the  plaintiff  under 
foreclosure  of  a  mortgage  made  by  Carpenter  prior  to  the  lease 
to  the  defendant  Davol.  This  sale  extinguished  the  lease  as  to 
all  of  the  demised  premises  comprised  in  that  lot  {Simers  v. 
Saltus,  8  Denio,  214.) 

The  plaintiff,  having  alleged  this  &ct  in  his  complaint,  cannot 
now  deny  it  for  the  purpose  of  enabling  him  to  recover  upon  the 


n.  After  the  foreclosure  and  sale  of  the  mortgaged  premises, 
no  relation  of  landlord  and  tenant  existed  as  between  Carpenter, 
the  lessor,  and  the  defendant  Davol,  and  the  assignment  of  the 
lease  in  May,  1850,  by  Carpenter  to  the  plaintiff  carried  with  it 
no  right  to  recover  rent  claimed  to  be  due  on  and  subsequently 
to  November  1,  1849. 

m.  The  title  of  Stilwell,  under  the  Sheriff's  deed  of  the  whole 
of  the  premises,  was  perfect,  and  the  attornment  by  the  defendant 
to  him  was  therefore  legal.  The  only  evidence  offered  to  impeach 
this  is  the  judgment  roll  in  the  case  of  Carpenter  v.  Stilwell  and 
Ambrose^  in  the  City  Court  of  Brooklyn,  which  is  not  evidence 
against  the  defendant  in  this  case.  {Jackson  v.  Bowlandy  6  Wend., 
666 ;  NelUs  v.  Lathrop,  22  id.,  121.) 

1..  It  is  a  record  of  a  judgment  on  ejectment  for  other  premi- 
ses, and  between  other  parties.  {Lawrence  v.  Hunt^  10  Wend., 
80;  Jackson  v.  Wood^  Sid.,  27;  Snyder  v.  Sponabkj  1  Hill, 
567.) 

2.  It  does  not  appear  firom  the  record  itself,  nor  from  any  proof 
aUtmdej  that  the  validity  of  the  Sheriff's  deed  was  passed  upon.. 
{Gardner  v.  Buekbee^  8  Cow.,  120 ;  Burt  v.  Siemburgh,  4  id.,  559 ; 
10  Wend.,  84;  1  Greenl.  Ev.,  §§528,  529.) 

The  judgment  should  be  reversed. 


622  CASES  m  THE  SUPERIOR  COURT. 

^       Wilson  Y,  Davol. 

J.  W.  OiJbert^  for  respondent 

L  The  plaintifl^  as  the  assignee  of  the  lease,  is  entitled  to 
recover  any  rent  that  became  due  subsequent  to  the  Ist  of  Octo- 
ber, 1849,  although  his  title  to  the  reversion  accrued  subse- 
quently. (2  R  S.,  4th  ed.,  154,  §17.) 

1.  This  assignment  was  valid.  It  is  an  assignment  of  the 
agreement  to  pay  the  rents,  &c. 

There  was  no  adverse  possession:  Bavol  was  in  possession 
under  his  lease  ftova  Carpenter.  He  claimed  in  no  other  way. 
Although  Stilwell  had  acquired  the  Sheriff's  deed,  he  never  took 
possession,  or  attempted  to  take  possession.  The  case  shows  that 
an  arrangement  was  made  by  which  Davol  was  to  pay  him  the 
rent  The  lease  was  recognized,  and  hence  the  rent  was  agreed 
to  be  paid  upon  being  indemnified. 

2.  Carpenter  had  a  valid  claim  for  the  rent  due  upon  the  lease, 
except  so  &r  as  the  plaintiff  had  acquired  it  by  his  purchase  of 
the  premises. 

Stilwell,  by  his  purchase,  or  under  the  Sheriff's  deed,  acquired 
no  right  whatever.  {Garpenier  v.  StilweO^  1  Kern.,  61.) 

8.  The  plaintiff,  therefore,  as  assignee  of  Davol's  agreement, 
became  entitled  to  all  the  rent  falling  due  subsequent  to  1st  Octo- 
ber, 1849.  For  this  he  recovered  against  Davol,  and  that  reoo- 
veiy  should  not  be  disturbed. 

4.  The  attornment  to  Stilwell  was  a  nullity.  (3  Denio,  216 ; 
2RS.,  8ded.,  29,  §8.) 

n.  The  judgment  in  the  City  Court  was  a  perfect  estoppel 

By  the  Coubt— Bosworth,  Ch.  J.  The  defendant  cannol 
claim  on  this  appeal  that  the  mortgage  on  lot  No.  76  had  been 
foreclosed,  and  the  lot  purehased  by  the  plaintiff,  prior  to  the 
accruing  of  the  rent  which  this  action  is  brought  to  recover^ 

No  such  fact  is  found  by  the  Court  nor  was  proved  at  the 
trial ;  no  such  &ct  is  admitted  by  the  pleadings. 

It  is  true  that  the  complaint  alleges  the  making  of  the  mort- 
gage; default  of  the  mortgagor ;  a  foreclosure  of  the  mortgage^ 
and  a  purchase  of  lot  No.  76  by  the  plaintiff.  But  the  defendant 
in  his  answer  controverts  the  allegation  of  the  mortgagoi^s 
default,  and  charges  that  the  mortgagee,  (in  the  endeavor  to  fore- 
close by  advertising  under  the  statute,)  did  not  advertise  accord- 
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ing  to  the  statute,  "  and  that  notice  of  such  sale  was  not  duljr 
advertised." 

Such  being  the  pleadings,  and  no  evidence  having  been  given 
of  any  proceedings  to  foreclose,  the  case  stands  as  if  the  fact  of 
such  a  foreclosure  had  not  been  alleged. 

The  lease  from  Carpenter  to  Davol  was  for  two  years  from  the 
first  of  May,  1848.  This  action  is  to  recover  three  quarter* 
rent  of  the  premises,  ending  November  1,  1849,  and  February 
1,  and  May  1,  1850.  This  lease  and  the  rents  due  from  Davol 
as  such  lessee  have  been  assigned  to  the  plaintiff. 

Davol  resists  the  plaintiff's  claim  on  the  ground  that  lot  No. 
76  and  the  adjoining  lot  had  been  sold  by  the  sheriff  of  Kings 
county,  on  executions  against  Carpenter,  issued  on  judgments 
recovered  prior  to  the  date  of  the  lease  from  him  to  Davol,  and 
that  S.  B.  Stilwell  received,  as  a  judgment  creditor  redeeming 
from  the  purchaser  at  said  sale,  the  Sheriff's  deed  on  the  16th  of 
March,  1849.  That  Davol,  subsequently  thereto  paid  rent  to 
said  StilweU,  as  the  owner  of  lot  No.  75,  by  a  title  thus  acquired. 

To  this  it  is  answered,  that  in  September,  1850,  an  action  was 
tried  which  Carpenter  had  commenced  against  Stilwell,  to  recover 
the  possession  of  another  lot  in  Brooklyn  conveyed  by  the 
Sheriff's  deed  before  mentioned  and  sold  under  the  same  execu* 
tions  as  the  one  in  question ;  that  the  validity  of  such  deed,  and 
of  the  title  thereby  acquired,  was  a  point  in  judgment ;  and  that  it 
was  held  to  be  invalid. 

The  Court  at  Special  Term  found  these  latter  &cts  to  be  true. 
As  we  read  the  case.  Carpenter  v.  Stikwell^  (12  Barb.,  128,  and  1 
Kern.,  61,)  and  the  reports  thereof,  were  read  in  evidence  by 
consent,  for  the  purpose  of  showing  thereby  what  questions 
were  litigated  and  determined  in  that  action. 

K  this  view  be  correct,  these  reports  show  that  the  act  of  the 
Sheriff  in  selling  upon  the  executions  on  which  the  sale  was 
made,  which  is  the  basis  of  Stilwell's  title,  and  the  deed  given  to 
carry  such  sale  into  effect  were  adjudged  to  be  without  authority 
and  void. 

The  only  material  question  left  is,  whether  the  judgment  in 
the  suit  between  Carpenter  and  Stilwell,  and  the  trial  and  deter- 
mination of  those  questions  in  that  suit,  are  conclusive  against 
Davol  in  this  suit^  that  Stilwell  had  no  title. 
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•  The  Court  held,  as  a  conclusion  of  law,  "  that  the  defendant  ia 
bound  by  the  aforesaid  decision  in  relation  to  said  deed.'*  To 
this  decision  the  defendant  duly  excepted. 

The  Sheriff's  deed  to  Stilwell  is  dated  on  the  16th  of  March, 
1849.  Davol  claimed  to  hold  under  Stilwell  from  and  after  the 
Ist  of  May,  1849,  and  refused  to  pay  rent  to  Carpenter  subse- 
quently thereto. 

The  action  between  Carpenter  and  Davol,  in  which  it  was 
determined  that  the  deed  of  the  16th  of  March,  1849,  was  void, 
was  tried  on  the  14th  of  September,  1850.  It  was  not  found  at 
Special  Term  when  that  action  was  commenced.  The  summons 
in  it  is  dated  "  August,  1849,"  and  the  complaint  in  it  was  veri- 
fied '^  August  6,  1849."  It  may  be  assumed,  therefore,  that  it 
was  commenced  after  the  1st  of  August,  1849,  several  months 
subsequent  to  the  time  when  Stilwell  apparently  acquired  the 
legal  title,  and  several  months  after  Davol  recognized  him  as  the 
owner  and  agreed  to  pay  rent  to  him. 

To  make  the  judgment  in  the  action  between  Carpenter  and 
Stilwell  evidence  against  Davol  in  the  present  action,  it  is  indis- 
pensable that  the  former  action  should  have  been  commenced,  if 
not  determined,  prior  to  the  time  when  the  agreement  between 
Stilwell  and  Davol  was  concluded,  and  the  rights  which  the  latter 
acquired  thereby  had  become  fixed.  {Oampbdlv.  Hall,  16  N.  Y. 
R,  580.) 

The  act,  or'proceeding,  relied  upon  as  an  estoppel,  must  have 
been  done,  or  been  had,  prior  to  the  time  when  the  defendant 
acquired  the  title  which  is  claimed  to  be  affected  and  bound 
thereby. 

^  A  judgment  between  any  two  parties,  determining  the  title  to 
land  which  both  claim,  makes  part  of  the  title,  runs  with  the 
land,  and  concludes  all  who  derive  a  title  to  the  land  from  either 
of  those  parties  subsequent  to  such  judgment  But  it  does  not 
bind  any  person  who  derives  title  from  either,  by  a  deed  or  lease 
executed  prior  to  the  commencement  of  the  action  in  which  such 
judgment  was  rendered.  {Campbeli  v.  Hall,  supra,  and  the  oases 
there  cited.) 

It  was,  therefore,  erroneous  to  hold  that  the  judgment  in 
the  action  of  Carpenter  against  Stilwell  and  Ambrose  bound 
DavoL 
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The  tide  of  Stilwell  under  the  deed  of  the  16th  of  March,  1849; 
aasuming  it  to  be  valid,  extinguished  the  title  of  Davol  as  lessee 
of  Carpenter.  That  lease  was  made  after  the  sale  by  the  Sheriff 
of  the  premises  thus  leased.  The  sale  by  the  Sheriff  was  made 
on  the  15th  of  December,  1847,  by  virtue  of  executions  on  judg- 
ments docketed  the  11th  of  March,  1846. 

Stilwell,  having  become  the  absolute  owner,  by  virtue  of  the 
Sheriff's  sale  and  Sheriff's  deed,  had  a  right  to  the  immediate 
possession  of  the  premises ;  and  Davol  might  lawfully  agree  to 
occupy  as  his  tenant  and  to  pay  rent  to  him. 

The  Judge  at  Special  Term  did  not  find,  as  a  &ct,  that  the 
Sheriff's  deed  was  void,  nor  was  any  evidence  given  upon  that 
point  beyond  the  introduction  of  the  record  in  the  suit  between 
Carpenter  and  Stilwell,  and  proving  that  in  such  suit  it  was 
adjudged  to  be  void. 

In  the  present  action  it  is  open  to  the  parties  to  litigate  that 
question  upon  such  competent  evidence  as  either  may  offer ;  and 
the  defendant  is  not  bound  by  the  decision  and  judgment  in  the 
action  between  Carpenter  and  Stilwell.  {Thomas  v.  HubbeUj  15 
N.  Y.,  405-409.) 

It  follows  that  the  judgment  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event 

Ordered  accordingly. 


Ebsnezeb  K  Laeemak  and  others.  Plaintiffs,  v.  MosBS  H. 
Grinnell  and  others,  Defendants. 

L  When  goods  were  purchased  in  Connecticut  by  persons  doing  business  at 
Liverpool,  England,  to  be  delivered  by  the  vendor  on  ship  board  in  New 
York,  and  were  so  delivered  on  board  the  defendant's  ship,  then  bound  for 
Liverpool,  and  were  received  by  the  defendants  for  transportation  to  Liver- 
pool, and  a  receipt  given  therefor  specifying  the  price  of  freight;  but  before 
bills  of  lading  were  delivered  or  executed,  and  before  the  ship  sailed,  she 
was  destroyed  by  an  accidental  fire  at  the  wharf  without  any  actual  negli- 
gence of  the  defendants,  and  the  goods  were  burned :  Sddj  thitt  the 
defendants  were  liable  as  common  carriers  for  the  loss  of  the  goods. 
BoBw,— Vol.  V.  79 
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2.  The  xneftsure  of  damages  where  goods  are  lost  before  the  ship  of  the  csr- 
rier  leaves  the  port  of  lading,  is  the  value  of  the  goods  at  that  port^  and  the 
plaintiff  is  not  entitled  to  the  value  at  the  port  of  destination  less  the  cost 
of  transportation. 

3.  Where  goods  intrusted  to  a  common  carrier  for  carriage,  are  lost  bj  acci- 
dent without  any  actual  negligence  on  his  part,  the  plaintiff  is  not  entitled 
to  recover  interest  on  the  value  of  the  goods^  not  even  firom  the  time  of  the 
commencement  of  suit 

(Before  HorrM an  and  Slobsox,  J.  J.) 

Heard,  November  14th;  decided,  December  Slst^  1859 

AcnoK  to  recover  from  the  defendants,  as  common  carriers, 
the  value  of  goods  destroyed  by  fire,  after  delivery  to  the  defend- 
ants for  carriage. 

The  plaintifis  purchased  at  New  Haven,  Connecticut,  a  quan- 
tity of  India  rubber  slippers  and  sandals  to  be  shipped  to  them 
at  Liverpool,  in  England,  the  vendor  to  deliver  them  on  ship 
board  at  the  city  of  New  York. 

The  vendor  forwarded  the  goods  to  New  Yorl^,  addressed  to  the 
plaintifis  at  Liverpool,  and  his  agents  delivered  them  on  board 
the  ship  Henry  Clay,  belonging  to  the  defendants,  then  bound 
for  Liverpool,  and  the  same  were  shipped  on  the  3d  and  4th 
days  of  September,  1849 ;  the  agent  of  the  defendants  received 
the  same  on  board  to  be  carried  from  New  York  to  Liverpool, 
and  delivered  a  receipt  therefor  specifying  the  price  of  freight. 
The  ship  was  at  that  time  employed  by  the  defendants  in  the 
transportation  of  goods  for  hire  between  New  York  and  Liver- 
pool, in  England,  and  they  had  then  advertised  her  as  up  for 
freight  and  passage  on  a  voyage  to  Liverpool. 

On  the  next  day,  (September  5th,)  and  before  any  bilb  of 
lading  for  the  goods  had  been  delivered  or  executed,  the  ship  was 
destroyed  by  fire  at  the  wharf,  and  the  plaintiff's  goods  were 
totally  destroyed.  It  was  conceded  that  the  plaintiffs  had  no 
proof  of  actual  negligence,  and  did  not  chai^  the  defendants 
with  actual  negligence  by  reason  of  which  the  fire  occurred. 

The  value  of  the  goods  in  New  York  was  at  that  time 
$4,685.27. 

The  value  of  the  goods  in  Liverpool,  the  port  of  destination, 
was  $8,054.18 ;  the  amount  of  the  freight  and  duty  which  should 
be  deducted  if  that  valuation  was  decided  to  be  the  measure  of 
damages  was  agreed  upon. 
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The  case  had  been  previously  tried,  and  on  appeal  to  the  Court 
of  Appeals,  that  Court  decided  that  the  defendants  were  liable 
under  such  circumstances  as  common  carriers,  although  the  loss 
occurred  from  fire,  which  was  purely  accidental,  and  happened 
before  the  voyage  was  begun  and  before  bills  of  lading  were 
signed. 

The  present  trial  was  to  determine  the  amount  which  the 
plaintiff  were  entitled  to  recover,  and  was  had  before  Mr.  Jus* 
tioe  Slosson  and  a  jury,  on  the  20th  of 'May,  1859. 

The  plaintiff'  counsel  requested  his  Honor,  the  presiding 
Justice^  to  charge  the  jury  that  the  plaintiff  were  entitled  to 
recover  the  value  of  the  said  goods  at  the  port  of  destination, 
with  interest 

The  said  Judge  refused  so  to  charge,  and  the  plaintiff'  couni- 
sel  duly  excepted. 

The  said  Judge  then  charged  the  jury  that^  inasmuch  as  no 
fault  was  imputed  to  the  defendants,  and  the  goods  were  des- 
troyed before  the  departure  of  the  ship,  and  this  was  known  to 
the  plaintiff,  that  the  plaintiff  were  only  entitled  to  r^ver  the 
value  of  the  said  goods  at  the  port  of  New  York ;  to  which 
charge  the  said  plaintiff'  counsel  duly  excepted. 

The  said  Judge  further  charged  the  said  jury,  that  the  said 
plaintiffs  were  not  entitled  to  recover  interest  on  the  value  of  the 
said  goods;  to  which  charge  the  plaintiffs'  counsel  also  duly 
excepted. 

The  jury  then  rendered  a  verdict  for  the  plaintifib  for  the  sum 
of  $4,685.27. 

His  Honor  the  Judge,  then  directed  the  said  exceptions  and 
all  the  questions  of  law  to  be  heard  in  the  first  instance  at  a 
Gteneral  Term,  on  a  Case  to  be  made,  with  leave  to  either  par^ 
to  tarn  the  same  into  a  bill  of  exceptiona 

Richard  Goodman,  for  plaintiffs. 

I.  By  the  decision  of  the  Court  of  Appeals,  a£Elrming  the  law 
as  it  has  existed  for  centuries,  the  defendants  were  common 
carriers,  and  responsible  for  the  loss  of  the  plaintiff'  goods. 

They  advertised  to  carry  goods  for  hire,  from  New  York  to 
Liverpool,  England,  and  received  the  plaintiffs'  goods  for  such 
voyage. 
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II.  The  measure  of  damages  is  the  value  of  the  goods  at  the  port 
of  destination,  at  the  time  they  would  have  arrived,  with  interest 

Such  value  was  proved  on  the  trial.  (Sedgwick  on  Meaa.  of 
Damages,  370;  OtUingkam  y.Dempaey,  12  S.  &  R,  188;  Wat- 
kinson  v.  LaughUm,  8  J.  R,  218;  ElUoU  v.  BassdL,  10  id.,  1; 
Bracket  v.  McNair^  14  id.,  1|70;  Arrwry  v.  McGregor^  15  id.,  24; 
Dana  v.  Fiedler^  2  Kern.,  40 ;  Joshua  Bakery  1  Abb.  Ad.  R, 
215 ;  Gold  Hunter,  1  Blatch.  &  H.,  810.) 

III.  The  verdict  should  be  set  aside,  and  a  new  trial  granted. 

Daniel  Lord,  for  defendants. 

1.  1.  Where,  by  an  event  importing  no  fault,  the  sbip  and 
goods  are  lost  at  the  place  of  lading,  the  cost  price  or  value  at 
that  place  is  the  measure  of  the  liability  of  the  carrier.  (  Whedr 
xjuright  v.  Beers,  2  Hal  1 R,  891 ;  Smiih  v.  Richardson,  3  Caines 
R,  219;  See  also  from  Spencer,  8  Johns.  R,  215;  Watkmson  v. 
Laughton^ 

2.  The  cases  where  the  rule  adopting  the  price  at  the  port  of 
destination  is  applied  are  uniformly  cases  where  the  voyage  has 
been  proceeded  on,  and  the  goods  carried  away  from  the  port  of 
lading.  {WaHcinson  v.  Laughton,  8  John.  R,  213;  MioU  v.  Bos- 
seU,  10  id.,  1 ;  Bracks  v.  McNdir,  14  id.,  170 ;  Amory  v.  McGregor^ 
15  id.,  24.) 

8.  When  the  ship  and  cargo  are  both  lost  before  proceeding 
on  the  voyage,  the  cost  or  home  value  is  the  only  certain  rule, 
and  it  affords  an  exact  indemnity. 

To  give  the  value  abroad  involves  speculative  inquiries  into 
price  abroad,  without  the  presence  of  the  goods  themselves,  into 
the  tinoe  of  probable  arrival  abroad,  into  the  fluctuations  of  the 
<rarrent  market,  into  the  duties  abroad,  and  into  the  foreign 
charges. 

But  the  domestic  value  rests  upon  the  actual  cost,  ascertainable 
by  direct  positive  evidence,  and  is  the  sum  with  which  the  lost 
goods  may  be  replaced. 

II.  1.  Where  a  carrier  is  held  liable,  the  allowance  of  interest 
is  in  the  discretion  of  the  jury,  and  not  a  legal  right  in  the  ship- 
per, where  there  is  any  question  of  negligence. 

And  where  there  is  no  question  of  negligence  made,  interest 
vis  not  by  law  to  be  allowed.  {Walkinson  v.  Laughton,  8  Johns, 
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R,  213;  Bracket  v.  McNair,  14  id.,  170;  Ajnory  v.  McGregor^ 
15  id.,  24 ;  Richmond  v.  Branson^  5  Denio  R,  .65 ;  Sedgwick  on 
Damages,  857,  2d  ed.) 

2.  This  is  in  cpnfonnity  with  the  law  in  the  allowancse  or  not 
of  interest  on  unliquidated  demands,  in  the  absence  of  fault  or 
agreement  to  pay  interest.  {Rensselaer  Glass  Factory  v.  Reid,  5 
Cow.,  587;  Bayle  v.  SL  James  Church,  7  Wend.  R,  178]  Tocher 
V.  Ives^  6  Cow.  R,  198;  Van  Beuren  v.  Van  Oaasbeck,  4  id., 
496.) 

3.  The  liability  of  the  carrier  for  a  loss  like  the  one  in  ques- 
tion, is  founded  on  mere  positive  law,  similar  to  a  statutory  pen- 
alty or  liability.    It  is  not  founded  on  equitable  considerations, 
and  is  now  limited  by  act  of  Congress.  (U.  S.  Stat.,  March  8,' 
1851.) 

Nothing  is  to  be  added  to  it  by  any  implication. 
The  verdict  should  not  be  set  aside. 

Siiossojr,  J.  1.  There  is  no  question  on  the  authorities  but 
that  the  common  carrier  who  has  received  goods  for  transporta- 
tion and  has  actually  performed  the  journey  or  voyage,  is,  in  case 
of  non-deUvery  of  the  goods,  unless  the  failure  to  deliver  is  ex- 
cused by  the  act  of  God,  or  perils  of  the  ^a,  liable,  as  a  general 
irule,  for  the  value  or  price  which  they  would  have  brought  at  the 
port  or  place  of  destination,,  if  they  had  been  delivered  according 
to  the  contract. 

The  defendants*  counsel,  however,  insists  that  it  would  be  un- 
reasonable to  adopt  the  valuation  at  the  place  of  destination, 
when  the  goods  have  never  left  the  place  at  which  they  were  re- 
ceived by  the  carrier,  but  have  been  destroyed  at  such  place  by 
^me  cause  other  than  the  carrier's  own  negligence,  and  insists 
that  in  such  a  case  the  value  of  th^  goods,  at  the  place  where 
they  were  received  by  the  carrier,  is  the  true  rule  both  in  princi- 
ple and  on  authority. 

The  case  of  Whedurright  v.  Beers,  (2  Hall's  Sup.  Ct  R,  391,)  is 
relied  on.  The  defendant  bad  undertaken  to  transport  the 
plaintiflTs  goods  from  New  York  to  Omoa,  the  vessel  was  forced 
by  stress  of  weaiher  into  Norfolk,  where  she  was  found  so  much 
damaged  that  she  was  sold  and  the  voyage  broken  up.  A 
part  of  the  plaintiff's  goods  was  also  sold,  and  the  residue  shipped 
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back  to  him  at  New  York  and  there  sold.  The  loss  on  these 
sales  was  $1,000.  On  the  trial  the  plaintiff  proved  what  the  goods 
would  probably  have  brought  at  Omoa,  and  contended  that  he 
was  entitled  to  recover  according  to  such  foreign  valuation. 
Chief  Justice  Jones  who  tried  the  cause  reserved  the  question 
of  damages  for  the  consideration  of  the  Court,  and  the  jury, 
under  the  direction  of  the  Judge,  assessed  both  values,  that  is, 
first,  the  difference  between  the  invoice  prices  of  the  articles  ship- 
ped and  the  net  amount  of  the  sales  of  the  same  articles  after 
they  were  delivered  to  the  plaintiff;  and,  second,  the  difference 
between  the  net  amount  of  said  sales  and  the  prices  which  the 
articles  would  have  brought  at  Omoa.  The  first  they  found  to  be 
$1,000  and  they  estimated  the  loss  of  the  market  at  Omoa  to  be 
$1,500,  and  gave  a  verdict  for  the  plaintiff  for  $2,500.  When 
the  case  came  before  the  Court  in  Bench,  Judge  Oakley  gave 
an  opinion  in  favor  of  the  valuation  at  the  place  of  destination. 
The  Court,  however,  did  not  agree  with  him,  and  the  Reporter 
adds :  "  That  part  of  the  foregoing  opinion  which  relates  to  the 
rule  of  damages  was  the  opinion  of  Judge  Oaklet  merely,  and 
not  that  of  the  Court  The  Court  gave  judgment  in  fevor  of  tBb 
plaintiff  for  $1,000,  being  the  difference  between  the  actual  sales 
and  the  invoice  prioe  of  the  goods,  the  loss  of  the  market  at 
Omoa  being  deducted  from  the  verdict  of  the  jury.  The  loas  on 
the  sale  of  the  goods  at  Norfolk  and  New  York  was  considered 
as  the  true  rule  as  to  damages,  upon  the  ground  that  there  was 
no  fault  or  Jraud  on  the  part  of  the  defendant  from  which  the 
loss  arose,  and  that  the  case  showed  only  a  breach  of  the  implied 
warranty  of  sea-worthiness." 

This  case  is  important,  not  only  as  showing  that  <the  valuation 
at  the  port  of  departure  may  be  a  proper  measure  of  damage, 
even  where  the  vessel  has  undertaken  and  partly  prosecuted  the 
voyage,  but  as  also  showing  that  in  cases  of  this  nature,  where 
the  action  essentially  sounds  in  damages,  the  good  conduct  or 
fault  of  the  carrier  may  enter  into  the  consideration  of  whether 
the  valuation  should  be  fixed  according  to  the  home  market,  or 
the  market  at  the  port  of  destination. 

The  case  of  Smith  d  Delamater  v.  Richardson^  (3  Gaines,  219,) 
is  also  relied  on.  It  was  brought  to  recover  damages  for  the 
breach  of  the  defendant's  contract,  he  having  undertaken  to  con- 
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rey  the  plaintifis'  goods,  consisting  of  staves,  from  a  point  in  the 
State  of  New  York  to  a  place  near  Montreal,  in  Canada,  and 
wholly  failed  to  perform  his  agreement,  by  reason  of  which  the 
plaintiff  had  been  obliged  to  effect  the  transportation  himself,  in 
the  course  of  which  the  goods  were  lost  on  the  St  Lawrence. 
The  Referees,  to  whom  the  case  had  been  sent,  gave  the  plaintiff 
the  fall  value  of  the  property  which  it  would  have  brought  in 
the  Montreal  or  Quebec  market ;  and  on  a  motion  to  set  aside 
their  report,  it  was  contended  that  at  the  utmost  the  defendant 
could  only  be  made  liable  for  the  value  of  the  staves  "  on  the 
spot  where  they  lay  f  and  so  the  Court  held,  putting  their  deci- 
sion on  the  ground,  however,  that  the  price  in  the  Montreal  or 
Quebec  market  was  "too  uncertain  and  unreasonable  to  be 
admitted  as  a  rule  of  damages." 

In  Waikinson  v.  Laughton,  (8  Johns.  R.,  218,)  where  goods  had 
been  embezzled  during  the  voyage,  and  in  which  the  valuation 
at  the  place  of  delivery  was  held  to  be  the  rule,  the  case  of  Smith 
Jk  Ddamater  v.  Michardson  was  relied  upon  as  conclusive  on  the 
rule  of  damages ;  but  the  Court  held  that  case  not  to  be  appli- 
cable, "  as  that  was  not  a  case  of  loss  arising  &om  the  fmud, 
negligence  or  misfortune  of  the  carrier  in  the  performance  of  his 
trust,  for  the  defendant  there  never  entered  on  the  undertaking,  and 
the  suit  was  for  a  breach  of  contract  in  not  carrying,  and  the 
plaintiffi  afterwards  became  their  own  carriers  and  lost  the  goods,'* 
and  they  held  that  there  might  be  a  material  difference  between 
the  two  cases  as  to  the  reason  and  policy  of  the  rule  of  damages, 
the  case  before  them  being  one  of  embezzlement  of  part  of  the 
goods  in  the  course  of  the  voyage. 

The  case  of  Dusar  v.  Murgairoyd,  (1  Wash.  C.  C.  R,  18,) 
resembles  the  one  now  before  us  most  nearly  in  its  circumstances. 
After  the  goods  had  been  put  on  board  for  a  foreign  port,  and 
before  the  vessel  left  the  wharf,  she  nearly  filled  with  water,  in 
consequence  of  which  the  plaintiff's  goods  were  damaged  to 
about  one-half  their  value ;  and  the  Judge  charged  the  jury  that 
the  rule  of  damages  was  the  difference  between  the  prime  cost 
and  charges,  and  the  sales  at  the  place  of  shipment 

In  the  case  of  Bridge  v.  Austin,  (4  Mass.  R,  116,)  the  defend- 
ant had  received  the  plaintiff 'a  goods  on  board  his  vessel  at  Bos- 
ton, to  transport  to  Charleston,  under  a  special  agreement  to  sell  on 


682  CASES  m  THE  SUPEBIOR  COURT. 

Lakeman  et  al,  ▼.  Grinnell  et  al. 

his  account  and  to  account  for  the  proceeds.  The  goods  arrived 
at  Charleston,  and  were  there  stored  by  the  defendant,  but  before 
they  were  sold  were  stolen.  The  rule  of  damages  adopted  by 
Chief  Justice  Pabsons,  wjis  the  value  of  the  goods  at  Boston 
when  shipped,  less  the  five  per  cent  commissions  stipulated  for 
in  the  special  agreement 

I  should  be  unwilling  to  make  the  negligence  or  good  conduct 
of  the  carrier  the  sole  test  by  which  to  determine  the  measure  by 
which  to  assess  the  plaintiff's  damages  in  a  case  of  this  kind. 
Apart  from  the  dif&culty  of  proving  negligence  or  fraud  on  the 
part  of  the  carrier,  the  burden  of  doing  which  would,  by  such  a 
rule,  be  thrown  on  the  plaintiff— an  objection  pointedly  alluded 
to  by  the  Court,  in  Waikinson  v.  LanghUm — ^it  would  be  introduc- 
ing as  decisive,  in  the  computation  of  damages,  a  consideration 
which,  if  properly  admissible  at  all,  which  I  do  not  deny,  is 
nevertheless  not  necessarily  connected  with  the  principal,  if  not 
the  only  object  of  damages  in  such  a  case,  to  wit,  pecuniary 
indemnification  to  the  plaintiff  for  his  loss. 

The  case  of  Dekmuiter  <t  Smitk  v.  Richardson  does  not  adopt 
such  a  test,  though  the  Court  in  Waikinson  v.  Laughtan^  refer  to 
the  absence  of  fraud,  negligence  or  misfortune,  in  that  case,  as 
one  of  the  distiactions  between  it  and  the  case  then  before  them. 

The  true  test,  I  apprehend,  is  what  will  fhmish  the  plaintiff  a 
full  indemnity.  If  the  value  of  the  articles,  according  to  the 
invoice  price,  will  fully  compensate  for  the  loss,  that  price  should 
govern.  If  the  value  in  the  place  where  the  goods  were  to  be 
delivered  is  necessary  to  furnish  a  complete  remuneration,  that 
should  be  adopted ;  and  hence  the  question  whether  the  goods 
are  lost  in  the  pl^ce  where  they  are  received  by  the  carrier,  or  in 
the  place  at  which  they  were  by  the  contract  to  be  delivered, 
may  become  one  of  the  last  importance.  I  say  may  become, 
because  I  do  aot«think  that  that  is  necessarily  decisive  in  all 
cases ;  for  I  can  well  imagine  a  case  in  which  the  goods  are  lost 
in  the  port  of  departure,  in  which,  from  an  impossibility  of  pn> 
curing  other  articles  of  the  same  kind,  or  from  other  causes,  the 
value  at  the  port  of  destination  would  furnish  the  only  adequate 
indemnity  to  the  plaintiff.  In  such  a  case  it  ought,  except  under 
special  circumstances,  to  be  adopted.  But  if  the  goods  could  be 
immediately  replaced  at  the  same  price,  and  sent  forward  bj 
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another  vessel,  it  would  be  unreasonable  to  give  the  plaintiff 
the  profits  he  might  have  made  if  the  goods  had  not  perished 
and  the  first  shipment  had  been  successful. 

This  furnishes  a  safe  and  a  righteous  rule,  and  divests  the 
question  of  damages  of  the  penal  character  which  it  would  have 
if  the  good  conduct  of  the  carrier  were  the  sole  test.  This  is  the 
reason  why,  when  the  vessel  has  arrived  at  the  port  of  destina- 
tion, the  value  of  the  missing  goods  at  that  place  is  adopted. 
No  other  rule  could  compensate.  So,  if  the  vessel  should  per- 
form but  a  portion  of  her  voyage,  and  the  goods  are  sold  or  lost 
by  act  of  the  carrier  at  an  intermediate  port,  as  in  the  case  of 
Wheehoright  v.  Beers,  in  2  HalFs  Reports,  the  value  at  the  port 
of  destination  might  well  be  given  if  the  plaintiff  was  unable  to 
replace  the  goods  at  the  intermediate  port  and  forward  them  on ; 
as,  on  the  other  hand,  the  invoice  price  which  was  adopted  in 
that  case  would  be  proper,  if,  under  the  peculiar  circumstances 
of  the  case,  that  would  furnish  a  complete  indemnity. 

It  follows  that  whether  the  carrier  has  been  guilty  of  negli- 
gence or  fraud,  is  not  the  only  test,  nor  whether  the  voyage  had 
been  begun  or  not;  but  whether  the  market  price  at  home,  or  the 
price  at  the  port  of  destination,  furnishes  the  true  and  perfect 
indemnity,  and  this  may  depend  on  a  variety  of  circumstances. 

The  cases  which  are  cited  to  prove  that  the  valuation  at  the 
place  of  delivery  is  in  all  cases  of  nondelivery  to  be  adopted,  do 
not,  in  my  judgment,  establish  that  position,  but  they  do  esta- 
blish that,  when  that  value  is  necessary  to  a  complete  indemnity, 
it  shall  be  adopted.  {Watkinson v.  Lavghton,  8  J.  R.,  218 ;  Amory 
V.  McGregor,  15  id.,  24;  Bracket  v.  McNair,  14  id.,  170;  Brandt 
V.  Bowlby,  2  Bam.  &  Ad.,  982  ;  OiUingham  v.  Dempsey,  12  Serg. 
&  Rawle,  188.) 

In  all  these  cases,  except  that  of  Bracket  v.  ifcNdir,  the  vessel 
had  arrived  at  the  port  of  destination.  In  that  case  there  was  an 
entire  failure  to  perform  the  contract  at  all.  The  case  is  not  yerj 
fully  reported.  The  defendant  agreed,  on  the  19th  of  August, 
1809,  to  transport  400  barrels  of  salt  for  the  plaintiff,  from  Oswego 
Falls  to  Queenston,  in  Canada.  On  the  80th  August  news 
arrived  at  Oswego  of  the  non-intercourse  act  of  the  United 
States.  In  the  interim  the  vessel  had  sailed  without  the  salt,  and 
the  difference  between  the  value  of  the  goods  at  Queenston  op 
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1st  September  and  their  value  at  Oswego,  was  allowed  as  the 
damages.  It  is  quite  clear,  though  the  case  does  not  assign  that 
as  the  reason,  that,  by  reason  of  the  defendant's  vessel  having 
sailed  without  the  sal^  the  plaintiff,  from  the  intervention  of  the 
non-intercourse  act,  had  lost  his  opportunity  of  getting  it  to 
Queenston  at  all,  and  hence  the  difference  between  the  two  values 
was  the  only  measure  which  would  give  him  full  indemnity. 
.  In  the  case  now  before  us  the  vessel  was  accidentally  destroyed 
by  fire,  while  lying  at  the  whar^  the  day  after  the  plainti£&' 
goods  were  put  on  board,  and  before  the  day  on  which  she  was 
to  have  sailed.  The  question  then  is,  how  the  plaintiffs  can  be 
Bprfectly  indemnified  for  this  loss.  Unless,  in  the  absence  of  all 
proof  on  the  subject,  we  are  to  assume  that  the  plaintiff  could 
not,  in  the  port  of  New  York,  or  by  sending  to  Connecticut 
where  these  goods  were  purchased,  have  procured  other  goods 
on  that  day,  or  within  a  reasonable  time  afterwards,  of  the 
same  quality  and  at  the  same  price,  and  further  assume  that  no 
other  means  of  transporting  the  goods  to  Liverpool  could  have 
been  procured  in  this  port  within  a  reasonable  time  of  the  day 
on  which  the  Henry  Clay  would,  bnt  for  her  destruction,  have 
sailed,  neither  of  which  presumptions  can,  I  think,  be  reasonably 
entertained,  we  must  hold  that,  so  far  as  the  valuation  of  the 
goods  is  concerned,  the  value  in  this  port,  at  the  market  pricey 
was  the  true  measure  of  damage  as  giving  a  full  indemnity. 
.  This  is  laying  out  of  view,  as  affecting  the  question  in  the  pre- 
sent case,  the  conceded  fact  that  the  defenouints  were  without 
fiiult  in  respect  to  the  calamity  by  which  the  ship  and  goods  were 
destroyed.  I  think  the  case  clear,  without  taking  that  into  con- 
sideration, but  I  do  not  intend  when  I  say  that  the  conduct  of 
the  carrier,  his  innocence  or  his  fault,  should  not  be  the  sole  test 
in  determining  this  question,  to  be  understood  as  saying  that 
these  considerations  are  never  to  be  taken  into  the  account  by 
the  jury  in  deciding  whether  the  value  of  the  goods  shall  be 
determined  by  the  home  or  by  the  foreign  market  On  the  con- 
trary, as  the  liability  of  the  carrier  arises,  in  part  at  least,  from  a 
duty  imposed  on  him  by  law,  it  might  under  some  circumstances 
be  wholly  inequitable  to  impose  on  him,  in  addition  to  the  actual 
value  of  the  property  at  the  time  of  the  loss,  the  loss  of  the  adven- 
ture itself,  even  if  that  were  necessary  to  a  complete  indemnity. 
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And  I  am  not  prepared  to  say  that  in  a  case  like  the  present, 
in  whifsh,  without  any  imputation  of  negligence  on  the  part 
of  the  defendants,  their  vessel  was  accidentally  destroyed  by 
fire  within  a  few  hours  after  the  goods  were  received  on 
board,  we  should  not  consider  it  inequitable  and  unjust  to 
impose  on  them  a  higher  rate  of  damage  than  the  invoice  price 
or  home  valuation  of  the  goods,  if  that  were  not  sufficient  to 
give  a  perfect  indemnity.  But  we  are  relieved  from  all  doubt 
on  the  latter  point  by  the  consideration  that  the  goods  were 
lost  in  the  port  of  New  York,  between  which  and  Liverpool 
communication  is  almost  daily,  and  by  the  fact  that  there  is 
nothing  in  the  evidence  to  raise  a  doubt  that  the  goods  might 
have  been  immediately  replaced  at  the  same  price  at  which 
they  had  been  purchased. 

Sxond,  Ought  interest  to  be  allowed?  The  plaintiff  contend 
that  it  ought  to  be  allowed  as  matter  of  law,  or  that  at  least  the 
question  should  have  been  submitted  to  the  jury. 

The  defendants  contend  that  there  being  no  negligence  on  the 
part  of  the  carrier,  interest  ought  not  as  a  matter  of  law  to  be 
allowed;  in  other  words,  that  the  jury  was  properly  instructed, 
that  the  plaintiff  were  not  entitled  to  interest 

In  the  case  of  Smith  <k  Delamater  v.  Richardson^  (8  Oaines  R, 
221,)  the  Court  held  that  interest  ought  not  to  have  been  allowed, 
but  give  no  reason  for  disallowing  it.  There  was  a  clear  breach 
of  duty  on  the  part  of  the  defendant^  but  the  case  presented  this 
novel  feature,  that  the  plaintiff  on  the  defendant's  default,  had 
taken  the  goods  and  undertaken  to  transport  them  themselves ; 
and  the  Court  in  its  opinion  says  it  is  questionable  whether  the 
entire  loss  of  the  property  was  not  attributable  to  the  imprudence 
and  default  of  the  plaintiffs.  The  Court  in  withholding  interest 
may  have  been  governed  by  this  peculiar  circumstance  of  the  case. 

In  Watkinson  v.  LaughUm^  (8  J.  R.,  213,)  the  Court  held  that 
the  question  of  interest  depended  on  circumstances ;  that  the 
jury  might  give  it  by  way  of  damages  in  cases  in  which  the  con- 
duct of  the  carrier  was  improper,  and  as  no  bad  conduct  was  to 
be  imputed  to  him  in  that  case,  they  gave  the  valuation  at  the 
port  of  destination  without  interest. 

The  goods  had  been  embezzled  in  the  course  of  the  voyage 
without  any  fraud  on  the  part  of  the  defendant.     The  plaintiff 
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claimed  the  value  of  the  missing  goods  at  the  place  of  destina- 
tion  with  interest.  The  defendant  contended  that  he  was  liable 
only  for  the  invoice  price  without  interest.  A  verdict  was  taken 
for  the  plaintiflF  for  the  valuation  at  the  port  of  delivery  with 
interest,  but  subject  to  the  opinion  of  the  Court,  which  by  agree- 
ment of  parties  was  to  fix  the  amount  of  .liie  verdict  according 
to  valuations  agreed  upon,  and  with  or  without  interest  as  it 
might  deem  right 

The  Court  disallowed  the  interest  on  the  express  ground  that 
no  bad  conduct  was  imputable  to  the  defendant. 

In  Amory  v.  McGregor ,  (15  J.  R,  24,)  the  Court  held  that  the 
question  was  one  for  the  jury,  to  be  decided  according  to  their 
views  of  the  defendant's  conduct  "  K  there  was  any  fraud  or 
gross  misconduct  attending  the  transaction,  (say  the  Court,)  inte- 
rest ought  to  be  allowed,"  and  they  refused  to  allow  it  in  that 
case,  because  the  defendants  were  not  chargeable  with  any  such 
misconduct 

In  Etchmond  v.  Branson,  (5  Denio,  65,)  the  Judge  at  the  trial 
had  instructed  the  jury  that  the  plaintiff  was  entitled  to  interest 
as  a  matter  of  law.  The  Court  said  that  the  case  was  precisely 
like  Waikinson  v.  Lavghion,  and  held  that  such  instruction  was 
erroneous ;  that  in  actions  against  carriers,  interest  was  never 
allowable  as  matter  of  law ;  but  it  was  for  the  jury  to  say 
whether  it  should  be  allowed,  in  order  that  they  may  do  justice 
according  to  the  circumstances,  giving  as  a  reason  for  this  that 
"  the  loss  of  the  goods  may  have  been  matter  of  accident,  with- 
out any  willfuUness  or  intentional  misconduct  on  the  part  of  the 
carrier." 

I  think  it  would  be  hardly  logical  to  infer  from  this  case  that 
where  it  was  conceded  that  there  was  no  fault  on  the  part  of  the 
carrier,  the  jury  might  still  give  interest ;  on  the  contrary,  when 
the  Court  in  this  and  the  two  former  cases  say  it  is  a  question  for 
the  jury,  they  mean  undoubtedly  that  when  the  whole  case  goes 
to  the  jury  on  disputed  facts,  and  the  question  of  negligence  is 
one  for  them  to  pass  upon,  the  giving  or  withholding  interest 
should  be  wholly  left  to  their  discretion,  according  as  they  might 
find  the  case  to  be,  either  one  of  neglect  on  the  part  of  the  car- 
rier, or  the  contrary,  giving  interest  where  the  carrier  is  in  the 
wrong,  and  withholding  it  where  he  is  wholly  innocent.    I  can- 
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not  draw  any  other  deduction  from  these  cases.  Though  in  the 
two  cases  in  Jdhnson,  the  verdict  was  taken  subject  to  the  opin* 
ion  of  the  Court,  and  the  Court,  sitting  as  a  jury,  refused  the 
interest,  it  was  still  a  judicial  determination  of  the  test  by  which 
to  determine  the  propriety  of  allowing  it,  and  the  misconduct  of 
the  carrier  was  in  both  cases  adopted  as  that  test 

In  most  cases,  interest  when  allowed  is  given,  in  part  at  least^ 
upon  some  idea  of  an  equivalent  already  received  by  the  defend- 
ant, in  the  use  of  the  monej'^  or  property  withholden.  Hence  it 
is  allowable,  even  in  trover,  but  as  against  a  carrier,  in  whose 
hands  goods  have  been  lost,  or,  as  in  the  present  case,  wholly 
destroyed  without  any  fault  whatever  on  his  part,  no  such  prin- 
ciple can  be  invoked.  It  is  impossible  that  he  should  have  received 
any  advantage  whatever  from  the  possession  of  the  goods. 

But  it  is  said  interest  should  be  allowed  at  least  from  the  com* 
mencement  of  the  suit,  because  as  the  defendants  were  always 
liable  for  the  value  of  the  goods,  they  have  had  the  use  of  the 
money,  which,  as  such  value,  represented  the  goods  since  that  time. 

That  is  very  true,  and  if  the  plaintiffs  had  demanded  by  their 
action  no  more  than  the  Court  now  adjudges  them  to  be  entitled 
to,  and  the  defendants  had  revised  to  pay  it,  it  might  perhaps  be 
some  reason  for  now  allowing  interest ;  but  the  plainti^  have 
always  claimed  the  valuation  in  Liverpool,  and  this  the  defend- 
ants have  always  contested,  and  have  now  succeeded  in  establish- 
ing a  different  valuation.  Why,  then,  should  they  now  be  com- 
pelled to  pay  interest  ? 

Upon  the  whole,  we  think  the  charge  of  the  Judge  was  correct 
on  both  propositions. 

A  new  trial  should  be  denied,  and  judgment  must  be  for  the 
plaintiffs  for  the  amount  of  the  verdict. 

Hoffman,  J.  The  question  whether  interest  was  chargeable, 
appeared  to  me  at  first  to  be  plainly  against  the  defendants.  The 
responsibility  of  the  defendants  to  the  plaintiffe  was  fixed  by  the 
law,  as  the  Court  of  Appeals  has  decided.  The  value  of  the 
goods  shipped  was  capable  of  prompt  and  accurate  liquidation 
upon  the  home  price,  and  of  very  little  difficulty  upon  the  basis 
of  the  value  at  the  place  of  destination.  The  defendants  thought 
proper  to  raise  again  an  important  question  of  commercial  law, 
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of  great  personal  interest  to  themselves.  They  have  kept  the 
plaintifis  out  of  their  money  until  that  question  was  ruled  against 
them.  The  decision  was,  that  they  were  responsible,  and  ought 
to  have  paid  at  once.  The  plainti£&  will  not  obtain  their  full 
indemnity  if  they  are  depriv^  of  interest  from  the  time  they 
should  have  received  the  amount,  and  the  defendants  have  had  an 
advantage  in  the  retention  of  money  which  they  should  then 
have  paid  over. 

The  case  of  Dana  v.  Fiedler,  (2  Kern.,  40,)  appeared  to  me  to 
involve  a  principle  which  would  authorize  the  charge  of  interest 
in  the  present  case,  and  to  make  this  chaige  a  matter  of  1^^ 
right,  not  a  case  for  submitting  it  to  the  discretion  of  a  jury,  to 
allow  it  or  not^'  according  to  circumstances,  and  their  judgment 
upon  them.  The  cases  in  which  the  action  is  simply  ex  deUdo^ 
of  which  Walrath  v.  Bedfield,  (18  N.  Y.  R,  457,)  is  an  example, 
seemed  plainly  distinguishable.  (See  also  The  OM  Hunter,  1 
How.  &  Blatchf.,  800  ;  McGregor  v.  Ktlgare,  6  Ohio  R,  143;  6 
Ham.,  358,  361.) 

.  But  the  case  of  Watkinson  v.  Laughton,  (8  Johns.  R,  218,)  holds 
that  where  the  carrier  is  free  firom  &ult,  he  cannot  be  charged 
with  interest  on  the  value  of  goods  lost  or  destroyed  while  in 
his  custody.  The  interest  which  the  jury  had  added  to  the  value 
of  the  goods  was  disallowed  by  the  Courts  and  the  amount  of 
the  verdict  reduced.  The  rule  thus  stated  has  received  some 
confirmation  or  recognition  in  Amory  v.  McGregor,  (15  John.  R, 
24r^8,)  and  in  Bichmond  v.  Bronson.  (5  Denio,  65-^57.) 

I  feel  bound  to  yield  to  these  authorities,  and  not  at  liberty  to 
disregard  them  upon  the  mere  strength  of  my  conviction,  that 
the  principles  which  later  cases  contain,  and  which  may  be 
deduced  by  reasoning  fiom  later  decisions,  tend  to  show  that  the 
rule  ought  not  to  exists  and  probably  will  be  overruled  by  the 
Court  of  Appeals  in  carrying  out  its  own  doctrines  in  Dana  v 
Meldar,  (2  Kern.,  40.) 

I  must  consider,  therefore,  the  ruling  of  the  Judge  in  this  par- 
ticolar  to  be  correct 

2.  The  next  important  question  is,  whether  the  damages  shall 
be  estimated  according  to  the  value  of  the  goods  at  the  port  of 
oestination,  liverpool,  or  at  the  port  of  diipment^  New  York. 
Thediffi»enoei8|8,868.91ofprincipaL    The  goods  were  shipped 
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on  the  Sd  and  4th  of  September,  1849,  in  New  York,  and  the 
fire  occurred  on  the  6th  of  that  month.  The  ship  was  to  have 
sailed  on  the  6th. 

The  leading  case  in  our  Courts,  that  of  Watkinson  y.  Laughton^ 
(8  J.  "R.,  213,)  is  one  where  the  yessel  had  arrived  at  the  port  of 
destination,  and  part  of  the  goods  had  been  embezzled  without 
the  &ult  of  the  captain.  The  net  value  at  that  port  was  the 
standard  adopted. 

In  Amory  v.  McGregor,  (15  John.  R,  24,)  the  vessel  was  on 
her  voyage  when  the  capture  took  place,  from  which  the  loss  of 
the  goods  arose.  The  case  of  Watkinson  v.  Laughton  was  recog- 
nized as  governing  the  question  before  the  Court. 

In  Bracket  v.  McNair,  (14  John  R.,  170,)  the  defendant  had 
neglected,  without  good  reason,  to  transport  the  salt  as  he  had 
contracted  to  do.  The  difference  of  the  value  at  the  place  to 
which  it  was  to  be  carried,  and  the  value  at  its  place  of  intended 
shipment,  was  allowed. 

Ddamater  v.  Richardson^  (8  Caines'  R.,  219,)  is  not  of  much 
bearing  upon  the  question,  as  the  case  turned  much  upon  the 
&ct  that  the  staves  were  taken  by  the  plaintiffs,  and  transported 
at  a  dangerous  season  of  the  year. 

In  the  case  of  Arthur  v.  The  Oassius,  (2  Story's  R,  81,)  the  goods 
had  arrived  at  the  port  of  destination ;  the  consignee  reftised  to  re- 
ceive them ;  the  master  was  held  bound  to  have  landed  them  there. 
His  conduct  was  suspicious :  there  was  misconduct  on  his  part 

In  Wheelwright  v.  Beers,  (2  Hall's  R,  891,)  the  goods  were 
shipped  at  New  York  for  Omoa,  and  the  vessel  was  driven  into 
Norfolk.  Portions  of  the  goods  were  sold  there,  and  other  por- 
tions brought  back  to  New  York  and  sold.  The  rule  of  damages 
adopted  by  the  Court  (Jones,  Ch.  J.,  and  Hoffman,  J.,)  was  the 
difference  between  the  amount  of  the  total  sales  and  the  invoice 
price  at  New  York.  Mr.  Justice  Oakley  alone  advocated  the 
rule  of  the  difference  between  the  prime  cost  and  the  net  value 
at  the  port  of  destination.  The  jury  had  found  a  verdict  of 
$2,600,  estimating  the  loss  of  the  market  at  Omoa  at  $1,600. 
The  recovery  was  but  for  $1,000.  The  invoice  was  $8,744. 
The  sales  must  have  been  $2,744,  as  the  difference  was  $1,000. 

This  case  seems  to  me  to  involve  the  proposition  that  if  all  the 
goods  had  been  brought  back  to  New  York  and  sold  there,  the 
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difference  between  the  proceeds  and  the  prime  cost  would  have 
been  the  rate  of  damages.  If  so,  the  case  is  strong  to  show  that, 
when  all  the  goods  have  been  lost  in  the  port  of  New  York  before 
starting,  the  prime  cost  is  the  true  rule. 

The  case  of  The  Tribune^  (8  Sumn.  R,  144,)  appears  to  be  in 
&vor  of  taking  the  port  of  lading  as  furnishing  the  standard  of 
value,  but  is  by  no  means  decisive. 

In  The  Gold  Hunter,  (1  Howl.  &  Blatch.,  300,)  portions  of  the 
goods,  shipped  at  Havre  for  New  York,  were  plundered  or  con- 
sumed on  the  passage,  and  part  sold  to  raise  m^nej  for  repairs 
at  Halifax,  a  port  of  distress.  It  was  held  that  the  market  value 
at  New  York  of  the  goods  lost  was  to  be  recovered,  with  inte- 
rest Watkinson  v.  Laughton  was  referred  to.  The  vessel  arrived 
at  New  York. 

The  case  of  The  Joshua  Barker,  (1  Abb.  Adm.  R,  215,)  was 
of  a  peculiar  character.  The  cargo  of  flour  was  put  on  board  a 
vessel  at  Albany,  to  be  carried  to  New  York.  The  vessel  cap- 
sized at  the  wharf.  The  cargo  was  taken  out  damaged,  and  imme- 
diately sold  by  the  carriers  without  waiting  for  orders  from  New 
York,  which  could  have  been  received  in  a  few  minutes  by  tele- 
graph, and  in  forty-eight  hours  by  regular  mail.  The  vessel 
itself  was  pumped  out,  and  arrived  at  New  York  in  a  week  after 
the  accident  The  value  of  the  goods  at  the  latter  place,  on  the 
day  of  arrival,  was  adopted  as  the  measure  of  damages,  deduct- 
ing freight  and  charges  and  adding  interest  The  interest  was 
allowed  as  the  appropriate  reiTompense  for  the  fault  or  misconduct 
of  the  party. 

In  Dvsar  v.  Murgatroyd,  (1  Wash.  C.  C.  R.,  13,)  goods 
shipped  to  be  transported  to  Hamburgh  were  damaged  in  the 
port  of  shipment  The  Judge  charged :  "  The  profit  which  might 
have  been  obtained  if  the  sugars  had  gone  safely  to  Hamburgh 
was  claimed  at  the  opening,  but  was  properly  abandoned  by  the 
concluding  counsel.  The  difference  between  the  prime  cost  and 
charges  and  the  sales  here,  forms  a  fair  measure  of  the  damage 
sustained." 

Warden  v.  Oreen,  (6  Watts'  R.,  424,)  was  the  case  of  part 
of  the  goods  being  landed  at  the  port  of  delivery.  Some 
were  damaged  and  some  missing.  The  value  there  was  the  role 
adopted. 
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In  <7Qmner  v.  Forster,  (10  Watts'  R,  418.)  there  was  a  contract 
to  convey  wheat  from  Pittsburgh  to  Philadelphia,  a  proflfer  of  the 
wheat  by  the  shippers  to  the  ship  owners,  and  their  reftisal  to 
receive  and  carry  it  The  damages  were  fixed  at  the  difference 
between  the  market  value  of  the  goods  at  Philadelphia,  at  the 
time  when  they  would  have  arrived,  and  their  value  at  the  place 
of  intended  shipment,  with  the  freight 

Cmiingham  v.  Demjpsey^  (12  Serg.  &  Rawle,  183,)  is  a  leading 
authority.  The  subject  was  fully  and  ably  examined.  It  is  clear 
that  the  vessel  had  arrived  at  Philadelphia  from  Liverpool.  The 
injury  was  sustained  on  the  passage,  an^  from  improper  stowage 
of  the  crates  of  earthenware.  The  value  at  Philadelphia  was 
explicitly  recognized. 

Bridge  v.  Axistin^  (4  Mass.,  115,)  is  carefully  reviewed  in  the 
last  cited  case ;  and  it  does  not  afford  much  support  to  the  propo- 
aitioiiL  of  the  defendants  in  the  case  before  us. 

McGregor  v.  KUgore,  (6  Ohio  R,  858,)  was  a  plain  case  of  neg- 
lect or  misconduct  of  the  carriers  in  not  having  efficient  means 
of  unloading  and  reshipping  at  the  intermediate  port..  The  right 
of  doing  so  was  given  them  in  case  of  low  water. 

There  are  some  other  authorities  which  bear,  though  less 
directly,  upon  the  present  question. 

It  is  entirely  settled  that  when  the  goods,  delivered  to  a  carrier 
for  transportation,  are  taken  to  the  place  of  destination,  but  deli- 
vered  in  a  damaged  condition,  or  when  some  of  the  goods  ship- 
ped are  not  delivered  at  all,  but  the  vessel  has  arrived  out,  the 
value  at  the  port  of  destination  is  the  rule  of  estimating  the 
damages.  Brandt  v.  Bowlby^  (2  Bam.  &  Adol.,  982,)  is  a  striking 
example  of  this  rule. 

So,  if  the  vessel  is  driveti  by  distress  into  an  intermediate  port^ 
and  part  of  the  goods  are  there  sold  for  the  necessities  of  the 
ship,  and  she  then  arrives  at  her  port  of  destination,  the  gooda 
BO  sold  are  to  be  allowed  for  according  to  the  pripe  at  the  port  of 
delivery,  or  the  shipper  has  the  right  to  elect  to  take  the  net  pro- 
ceeds of  the  sale.  {Alers  v.  Tobin,  cited  Abb. -on  Ship.,  872 ;  Bal- 
kU  V.  Wigram,  9  Com.  Bench  R,  580.) 

But  in  Atkinson  v.  Stephens^  (7  Exch.  R,  B67,)  it  was  decided 
that  when  a  portion  of  the  goods  had  thus  been  sold  at  k  port  of 
distress,  and  the  vessel  had  then  proceeded,  but  never  arrived  ai 
Bosw.— Vou  V,  81 
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ber  port  of  destination,  the  owners  were  not  lesponsible  for  the 
value  of  the  goods  at  the  latter  port  The  question  arose  upon 
pleadings,  and  the  judgment  was  restricted  to  that  identical 
point.  It  was  stated  to  be  an  uncertain  question,  whether  the 
ahip  owner  was  liable  at  all  if  the  vessel  never  arrived  at  the 
port  of  destination.  Leave  to  amend  the  dedaiation  was  given, 
with  a  view  to  have  this  point  considered. 

The  Commercial  Code  of  France  (art  298)  provides  for  these 
cases.  Freight  is  due  for  goods  which  the  master  has  been 
obliged  to  sell  to  furnish  repairs,  &c.,  he  being  aooonntable  for 
the  value  of  the  goods  tSus  sold,  at  the  price  of  the  rest,  or  of 
similar  goods  of  the  same  quality  at  the  place  of  discharge,  if 
the  vessel  arrive  safe.  If  the  vessel  be  lost^  the  master  shall 
account  for  the  goods  at  the  rate  at  which  he  sold  them,  retaining 
the  freight  according  to  the  bill  of  lading. 

Justice  Story,  in  Pope  v.  Nicherson^  (3  Stoiy  C.  C.  R,  465,) 
followed  the  rule  of  the  Code,  and  held  that  a  subsequent  loss  of 
the  ship  did  not  discharge  the  liability. 

Mr.  Abbott,  (p.  872  and  note  n.,)  has  referred  to  the  foreign 
authorities  upon  the  point  whether,  in  the  case  of  a  sale  of  some 
goods  at  an  intermediate  port,  and  then  a  loss  of  the  ship  and  of  the 
remaining  goods,  the  goods  sold  were  to  be  paid  for  at  alL  M. 
Boulay  Faty  has  examined  the  subject  with  his  usual  car& 
(Droit  Commercial,  tome  2,  p.  219.)  The  Judgments  of  Oleion, 
the  Ordonnances  of  Wisbuy,  and  the  Assurances  of  Anvers,  are 
quoted  with  the  opinions  of  Emerigon,  of  Yalin  and  Pothi^. 
The  two  latter  authors  were  of  opinion  that  the  owners  were 
responsible  for  the  goods.  He  then  states  that  the  Commi8»<Mi 
(appointed  by  Napoleon  to  prepare  the  Code)  adopted  the  con- 
trary view  of  Emerigon,  but  the  Council  came  to  a  different 
result;  and  he  cites  the  reasoning  of  M.  Begouen  before  the  Obrpt 
Zeffislaiif,  which  induced  the  adoption  of  the  article  as  it  appears 
in  the  Commercial  Code. 

.  The  learned  author  concludes  thus :  "  There  cannot,  then,  at 
this  day,  be  any  further  controversy.  Whether  the  vessel  arrive 
in  safety,  or  is  lost  after  the  sale  of  the  goods,  the  price  of  thoae 
goods  sold  for  the  necessities  of  the  vessel  must  equally  be  paid, 
deducting  the  freight  Yet  there  is  this  difference :  If  the  vessel 
arrive  at  her  destinationi^  the  goods  are  to  be  paid  for  at  the  price 
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which  the  residue  or  others  of  the  same  quality  are  sold  for  at 
the  place  of  discharge;  but  if  the  vessel  is  lost,  the  liability  is 
only  for  the  amount  for  which  the  goods  were  sold." 

The  argument  upon  which  the  exemption  of  the  ship  owner 
fix>m  any  liability  was  based,  was  mainly  this,  that  had  the  goods 
remained  on  board  the  shipper  would  hare  lost  them.  Of  course 
a  loss  by  such  a  peril  as  is  excepted  in  the  bill  of  lading,  is 
contemplated. 

The  rule  which  has  thus  been  adopted,  after  long  and  critical 
examination  and  discussion,  by  the  second  commercial  power  of 
Europe — the  rule  which  the  Courts  of  England  have  to  this 
extent  sanctioned — ^that  goods  sold  at  the  intermediate  port  shall 
not  be  allowed  for  at  their  value  at  the  port  of  discharge,  when 
the  vessel  perishes,  sheds  no  &int  light  upon  the  point  we  are 
now  considering.  We  find  (under  the  French  rule  at  least),  that 
while  a  responsibility  is  fixed  upon  the  ship  owner  for  goods 
thus  appropriated,  although  had  they  remained  on  boa^  no  liar 
bility  would  have  been  incurred,  the  value  of  the  goods  when 
and  where  lost  to  the  owner,  supplies  the  rule  of  damages.  Ws 
find|  also,  a  marked  exception  to  the  asserted  universality  of  the 
rale,  that  the  standard  of  compensation  is  the  value  at  the  place 
of  destination. 

There  are  other  instances  in  whidi  the  value  of  goods,  at  the 
time  of  the  injury  or  loss,  or  tiie  prime  cost,  is  taken  as  the 
measure  of  damages.  Such  is  the  rule  in  all  marine  torts.  {Th$ 
Amiable  Nancy^  8  Wheat,  560,  and  case&)  Justice  Story  says: 
'^  This  rule  may  not  secure  a  complete  indemnity  for  all  possi- 
ble  injuries,  but  it  has  certainty  and  general  applicability  to 
recommend  it"  A  similar  tule  prevails  in  cases  of  insurance. 
In  Smith  v.  Oondry,  (1  How.  IT.  S.  R.,  28,)  the  Chief  Justice  says : 
^'  It  has  been  repeatedly  decided  in  cases  of  insurance,  that  the 
assured  cannot  recover  for  the  loss  of  probable  profits  at  the 
port  of  destination,  and  that  the  value  of  the  goods  at  the  place 
of  shipment  is  the  measure  of  compensation.  There  can  be 
no  good  reason  for  establishing  a  different  rule  in  cases  of  colli- 
sion.'* 

So,  in  generiil  average,  goods  contribute  according  to  their 
value  at  the  place  where  they  are  considered  saved.  (2  Phil.,  151 ; 
5  Duer  R,  429. 
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These  analogies  are  not  indeed  decisive.  They  are  capable 
of  being  distinguished  from  the  present  case  on  yarious  grounds; 
but  at  least  they  show  how  many  exceptions  exist  to  the  rule 
assumed,  and  to  open  the  inquiry  whether,  even  in  the  case  of 
common  carriers,  others  may  not  be  found  consistent  with  justice 
and  policy,  and  ixot  repugnant  to  express  authority  or  acknowl- 
edged principle. 

Upon  reviewing  the  decisions  which  have  been  cited,  I  do  not 
find  one  in  which  the  value  at  the  port  of  destination  has  been 
taken,  unless  where  either  the  carrier  has  been  actually  in  fault 
or  neglectful,  or  where  the  ves^l,  with  the  goods  damaged  or 
with  the  residue  of  the  goods,  had  arrived  at  her  outward  port 
I  do  find  the  case  of  Whedimght  v.  Beers^  which  seems  to  sanc- 
tion the  rule  of  a  valuation  in  New  York,  under  the  drcum- 
stances  of  the  utter  loss  of  the  vessel  and  of  the  goods  at  that 
place  before  the  ship  had  moved  on  her  voyage.  It  is  consistent 
with  justice  that  the  ship  owners  should  respond  for  no  more  than 
the  sum  which  would  enable  the  shipper  to  replace  goods  of  the 
same  quality  in  the  same  condition  on  board  another  vessel. 
When  the  case  is  admitted  or  proven,  of  the  entire  exemption  of 
the  owners  from  any  neglect  or  culpability,  there  does  not  seem 
to  be  any  absolute  mandate  of  policy  which  should  increase  their 
own  loss  or  subject  them  to  harder  dealing  than  such  a  rule 
would  prescribe.  It  may  be  observed  that  there  is  evidence  of 
the  defendants  having  a  line  of  vessels  engaged  in  running 
between  New  York  and  Liverpool.  The  witness  had  shipped 
goods  by  that  line  in  the  months  preceding  the  shipment  in  ques- 
tion. 

.   I  think  the  charge  of  the  Court  below  was  right  in  this  p«^ 
ticular. 

New  trial  denied,  and  judgment  ordered  for  the  plaintiffs  for 
the  amount  of  the  verdict^  with  costs  of  suit 


NEW  YORK— DECEMBER,  1859.  645 

MerriU  y.  Millard. 


Isaac  Mebbitt,  Plaintiff  and  Respondent^  v.  John  A.  Mnr 
LABD,  Defendant  and  Appellant 

1.  A  person  who  receives  from  one  party  to  an  illegal  contract,  money  paid 
in  execution  and  satisfaction  of  it  to  the  use  of  the  other  party  to  such  con- 
tract,  on  a  promise  to  pay  it  over  to  such  other  party,  cannot  defend  an 
action  brought  by  the  latter  to  recover  such  money,  on  the  ground  of  saoh 
prior  illegal  contract,  where  the  person  receiving  suph  money  and  making 
such  promise  in  no  way  participated  in  or  was  a  party  to  it^  and  did  not 
know  of  it  when  he  received  such  money  and  made  such  promise. 

2.  An  answer  which  professes  to  set  up  a  counterclaim,  to  be  sufficient  as  a 
pleading,  must  state  facts  which  constitute  a  cause  of  action  in  favor  of  the 
defendant  against  the  plaintiff. 

3.  An  answer  which  professes  to  set  up  new  matter  as  a  defense,  and  does 
not  state  facts  which  constitute  one,  may  be  demurred  to  for  insufficiency, 
if  pleaded  after  chapter  723,  of  tiie  Laws  of  1857,  took  effect  (Laws  of 
1867,  VOL  2,  p  554,  §  163.) 

(Before  Bosworth,  Ch.  J.^  and  Hoffman  and  Moncrief,  J.  J.) 
Heard,  December  16lh ;  decided,  December  31st^  1869. 

This  is  an  appeal  by  the  defendant^  John  A.  Millard,  from  an 
order  made  June  27,  1859,  by  Mr.  Justice  Hoffmak,  overruling 
his  demurrer  to  the  complaint  of  the  plaintiff,  Isaac  Merritt 
•  The  complaint  alleges,  in  substance,  that  on  the  6th  of  Septem- 
ber, 1851,  one  Jared  Brewster  owed  the  plaintiff  $500;  and  that 
so  owing  him,  he  paid  to  the  defendant  $600,  ''to  and  for  the 
use  of  the  plaintiff,^'  and  the  defendant  in  consideration  thereof 
**  undertook  and  promised  to  pay  over  the  said  sum  of  money  to 
the  plaintiff  whenever  he  should  be  thereunto  afterwards 
requested ;"  and  a  refusal  by  the  defendant  to  pay  this  money 
to  the  plaintiff  although  subsequently  requested;  and  prays 
judgment  for  the  $500,  with  interest. 

The  answer  was  put  in  on  the  26th  of  March,  1858. 

The  defendant  as  a  second  defense,  sets  forth  the  transactioa 
and  agreement  between  Brewster  and  the  plaintiff  out  of  which 
the  alleged  indebtedness  from  the  former  to  the  latter  arose ;  and 
he  insists  that  such  agreement  is  illegal  and  void,  and  one  which 
the  Court  will  not  assist  either  party  to  enforce,  and  that  he  may 
avail  himself  of  the  illegality  of  that  agreement,  as  a  defense  to 
this  action.* 
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For  a  third  defense  '*  this  defendant  further  answers  and  allies 
that  there  is  now  still  pending,  in  this  Court,  undetermined,  an 
action  for  this  same  five  hundred  dollars,  by  this  same  plaintiff^ 
against  the  same  Jared  Brewster,  which  this  defendant  insists  and 
claims  in  bar  of  this  action." 

For  a  fourth  defense  *Hhis  defendant  further  says  that  the  said 
plaintiff  is  justly  indebted  to  him  in  the  sum  of  about  three  hun- 
dred dollars  for  costs,  as  attorney  and  counsel  for  the  said  Brew- 
ster, in  the  action  set  forth  in  the  third  answer  herein,  which  he 
claims  by  way  of  counterclaim  in  this  action." 

To  these  three  defenses  the  plaintiff  demurred  severally; 
judgment  was  ordered  in  his  favor,  and  from  that  order  the 
defendant  appealed  to  the  General  Term. 

c7.  A.  Millard^  appellant,  (in  person.) 

I.  The  agreement  between  Merritt  and  Brewster,  it  is  admit- 
ted was  illegal  and  void ;  and  all  the  authorities  show  it  to  be  so. 
I  only  cite  here  Oray  v.  Hook.  (4  Comst,  449.) 

The  objection  taken  below,  that  a  demurrer  cannot  be  allowed 
for  insufficiency  since  the  Code  of  1857,  is  still  adhered  to  and 
repeated.  (Code,  §  153 ;  18  How.  Pr.  R.,  79,  84.) 

n.  The  complaint  alleges  that  Brewster  was  indebted  to 
plaintiff  in  the  sum  of  $500,  which  he  paid  over  to  defend- 
ant for  plaintiff's  use,  and  which  defendant  promised  to  pay 
to  plaintiff.  All  this  is  denied  by  the  answer,  and  then  the 
answer  sets  forth,  as  a  second  defense,  how  Brewster  was  in- 
debed,  if  at  all,  and  all  these  allegations  the  demurrer  admits 
to  be  true ;  and  the  Court  decided  that  such  contract  was  ill^al 
and  void. 

But  insisted  that  Brewster  having  executed  his  part  of  the 
contract,  he  is  estopped  from  reclaiming  the  money  from  defend- 
ant, and  the  Court  think  there  is  no  law  by  which  the  defendant 
can  hold  the  money,  and  therefore  the  plaintiff  may  recover  it 

Now  it  is  insisted : 

1.  That  the  contract  being  void,  the  plaintiff  has  no  founda- 
tion to  stand  upon.  {Thalimer  v.  Brinkerhoff^  20  John,  397.) 
The  plaintiff  must  and  does  found  his  action  upon  the  contract 
with  Brewster.  How  else  could  he  claim  the  money?  His 
action  then  proceeds  upon  the  principle  of  affirmance  of  that 
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contract  But  the  Court  say  (id.,*  898,)  that  "  no  case  can  be 
found  where  an  action  has  been  sustained  which  goes  in  affirm- 
ance of  an  illegal  contract,  and  when  its  object  is  to  enforce  the 
performance  of  an  agreement  prohibited  by  law." 

Also,  see  NeUts  v.  Clarke  (20  Wend.,  27,)  which  holds:  "An 
individual  should  not  be  assisted  by  the  law  in  enforcing  a 
demand  originating  in  a  breach  or  violation,  on  his  part,  of  its 
principles  or  enactments." 

In  Vischer  v.  Yates,  (11  Johns.,  29,)  the  Court  hold  the  doctrine 
that  the  plaintiff  cannot  recover  the  money;  for,  say  the  Court: 
"  that  would  be  compelling  the  execution  of  an  illegal  contract 
as  if  it  were  legal,  and  would  at  once  prostrate  the  law  that 
declares  such  contracts  illegal."  (5  John.,  884 ;  2  Caines  R.,  148.) 

The  plaintiff  seeks  to  affirm  a  contract  concededly  only  execu- 
ted in  part  But  it  is  denied  it  is  executed  in  part  even.  Upon 
the  plaintiff's  own  theory  the  defendant  is  but  the  agent  of 
Brewster,  and  the  allegation  that  money  was  paid  to  defendant 
is  denied. 

Besides  the  contract  now  sought  to  be  enforced  grows  directly 
out  of  the  void  contract  and  is  inseparably  connected  with  it 
It  is  to  enforce  the  completion  of  that  illegal  agreement.  It  can- 
not be  tried  without  proving  that  contract  The  plaintiff  must 
seek  aid  from  that  contract,  and  how  can  this  be  without  affirm- 
ing it,  which  the  law  abhors.  This  case  depends  upon  the  valid- 
ity of  the  agreement  between  plaintiff  and  Brewster,  and  if  that 
be  void  it  must  fail.  (20  Johns.,  398 ;  7  Wend.,  280.) 

The  Court  will  not  assist  to  carry  out  this  agreement  more 
than  it  would  the  one  which  was  made  to  effect  the  very  object 
(Zfc  Groot  V.  Van  Duzer,  20  Wend.,  400.) 

2.  The  Court  will  not  assist  a  party  to  enforce  an  illegal  con- 
tract in  any  respect.  {Belding  v.  Pitkin,  2  Caines  R.,  149;  Kellis 
V.  Clark,  20  Wend.,  27 ;  Pratt  v.  Adams,  7  Paige,  653 ;  T^jlee  v. 
Tates,  8  Barb.,  228.)  The  plaintiff  must  himself  be  free  from 
imputation  of  fraud,  he  must  come  into  Court  with  clean  hands, 
or  the  Court  leaves  him  as  it  finds  him. 

III.  The  defendant  may  make  the  objection  that  the  agree- 
ment between  Merritt  and  Brewster  was  void.  He  may  set  it  up 
asadefensa  (20  Wend.,  890,  897,  400,  401;  id.,  27,  87;  20 
Johna,  897;  2  Caines  R,  147.) 
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Whenever  and  however,  whether  by  complaint,  answer,  or 
evidence,  the  Court  see  the  agreement  is  in  any  way  connected 
with,  or  grows  out  of  an  illegal  agreement,  or  is  intended  to  aid 
or  enforce  such  agreement,  it  will  dismiss  the  matter  and  leave 
the  parties  as  it  finds  them.  Farmer  v.  Eussell,  (1  Bos.  k  Pul., 
296,)  holds  that  it  is  the  duty  of  the  Court  to  observe  the 
transaction  whenever  it  appears. 

lY.  The  answer  sets  up  that  the  plaintiff  owes  defendant  and 
claims  it  as  counterclaim.  The  demurrer  admits  it,  and  yet  the 
Court  say  it  can't  see  how  that  can  be.  The  answer  is,  that  the 
evidence  would  show  how  it  could  be  if  the  Court  will  permit* 
(20  Wend.,  401.) 

A,  K.  Hadley^  for  respondent 

I.  Whenever  a  party  indebted  to,  or  receiving  money  from, 
another,  agrees  to  pay  the  amount  thereof  to  a  third  party,  such 
third  party  may  maintain  an  action  therefor  in  his  own  name. 
(Story  on  Contracts,  §376,  X.  Y.  Z.;  17  Mass.,  400,  575,  579; 
2Denio,  46;  4  id.,  97,  &c.) 

If  money  be  specifically  committed  for  the  purpose  of  such 
payment,  the  promise  to  pay  will  be  implied.  (19  Wend.,  616; 
Story  on  Contracts,  §461,  a;  id.,  460;  Weston  v.  Barker^  12  J. 
R.,  281 ;   Canfield  v.  Monger,  id.,  846.) 

It  is  an  equitable  assignment  (Story  on  Contracts,  §  376,  pp. 
444,  437.) 

This  is  an  equitable  action,  and  is  to  be  prosecuted  and  de- 
fended on  equitable  principles. 

n.  It  does  not  lie  in  the  mouth  of  the  defendant  to  say  that 
the  money  was  given  him  in  pursuance  of  a  legal  contract 
{Tenant  v.  EUioU,  1  Bos.  &  PuL,  3 ;  Farmer  v.  Rassdl^  id^  296; 
Hastelow  v.  Jackson^  8  Barn.  &  Cress.  R.,  221 ;  Tates  v.  Fool,  12 
J.  R,  6 ;  Steers  v.  Lashby,  6  Term.  R.,  61 ;  Brown  v.  Turner^  7  id., 
630.) 

III.  If  a  party  voluntarily  pay  an  unjust  demand  or  under  an 
illegal  contract,  he  cannot  recover  it  back.  (Chitty  on  Contracts, 
633-637;  11  Mass.,  147,  368.) 

ly.  A  demurrer  is  the  proper  and  only  proper  mode  of  test- 
ing the  sufficiency  of  the  allegations  in  the  second  part  of  this 
answer.  (Code,  §  163.) 
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Y.  The  third  and  fourth  subdivisions  of  the  answers  are 
clearly  frivolous. 

By  the  Coubt— Boswobth,  Ch.  J.  The  second  defense 
admits  (bj  not  denying)  that  the  defendant  received  the  $600 
for  the  plaintiff,  and  promised  to  pay  it  to  him  when  requested 
to  do  so ;  that  he  has  been  requested  to  pay  it  to  the  plaintiff^ 
and  refuses  to  pay  it  over,  or  any  part  of  it. 

Assuming  the  agreement  between  the  plaintiff  and  Brewster  to 
be  one  on  which  an  action  would  not  lie  by  the  former  against  the 
latter  to  recover  the  $500,  yet  it  is  not  pretended  that  Brewster, 
softer  having  paid  the  money  to  the  plaintiff,  could  recover  it  back. 

Can  the  defendant  set  up  the  illegal  agreement  between  the 
plaintiff  and  Brewster,  as  a  defense  to  this  action  ? 

Tenant  v.  Elliott^  (1  Bos.  &  PuL,  8,)  is  an  authority  in  sup- 
port of  the  plaintiff's  right  to  recover.  Farmer  v.  BusseUj  (id., 
296,)  is  not  opposed  to  it  In  the  latter  case,  the  defendant  was 
a  party  to  t^e  transaction  and  to  the  carrying  of  the  goods,  for 
a  part  of  the  price  of  which  (after  it  came  to  the  defendant's 
hands)  the  plaintiff  sought  to  recover.  Booke,  J.,  says  he  could 
not  act  on  the  monstrous  doctrine,  that  the  defepdanVs  innocence 
shall  work  a  loss  to  him,  and  his  guilt  shajl  be  his  indemnity. 
Etbe,  Oh.  J.,  and  Bulleb  and  Heath,  J.  J.,  thought  the  plain- 
tiff ought  to  recover,  unless  the  original  transaction  could  be 
mixed  with  the  contract  on  which  the  action  was  brought 

In  the  present  action,  the  second  defense  does  not  aver  that 
the  defendant  had  any  knowledge  or  notice  of  the  illegal  agree« 
ment  between  the  plaintiff  and  Brewster  when  he  received  the 
$500  and  promised  to  pay  it  to  the  plaintiff.  It  is  sufficient  to 
entitle  the  plaintiff  to  recover,  to  prove  that  the  defendant  received 
money  for  the  plaintiff  on  a  promise  to  pay  it  to  him.  His  pro* 
mise  has  its  consideration  in  the  receipt  of  the  money,  and  in 
that  only,  and  though  it  was  a  gift  by  Brewster,  the  defendant 
would  be  liable  to  pay  it  to  the  plaintiff. 

In  substance,  the  agreement  as  between  the  plaintiff  and  Brew- 
ster has  been  executed.  Brewster  has  paid  all  he  agreed  to  pay; 
not  to  the  plaintiff  personally,  but  to  the  defendant  who  received  it 
for  him  and  as  his  money,  and  on  a  promise  to  pay  it  to  him. 

In  Thalimer  v.  BHnkerhoff,  (20  J.  B.,  886,  898,)  the  Court 
said:  '^When  it  is  considered  that,  in  this  case,  the  plaintiff's 
Bosw.— Vol.  V.  82 
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only  tide  to  demand  anything  depends  on  the  yalidily  of  the 
agreement  entered  into  between  him  and  Teller,  if  that  agreement 
be  void,  he  stands  without  any  pretense  of  right" 

Brinkerhoff  had  not  received  any  money  as  the  plaintiff's 
agent,  or  to  his  use,  or  on  a  promise  to  pay  it  to  him.  He  had 
received  it  under  an  authority  from  Teller,  and  for  his  use,  and 
the  plaintiff's  right  to  any  part  of  the  money  depended  solely  on 
the  validity  of  the  agreement  between  him  and  Teller. 

In  Be  Oroot  v.  Van  Duzer,  (20  Wend.,  890,)  the  action  was 
brought,  on  an  agreement  held  to  be  illegal,  by  one  of  the  parties 
to  it  against  the  other. 

In  NeUis  v.  Clark,  (20  Wend.,  24,)  the  action  was  brought  on 
a  note  given  as  part  of,  and  by  a  party  to,  an  illegal  transaction, 
and  the  plaintiff  stood  upon  the  rights  of  the  other  party  to  such 
transaction. 

There  is,  therefore,  nothing  in  the  facts  of  either  of  the  three 
cases  last  cited  which  raises  a  conflict  between  the  decisions  made 
in  them  and  that  in  Tenant  v.  EUioU,  In  the  latter  case  it  was 
decided  that  a  person  who  receives  from  one  party  to  an  illegal 
contract^  money  paid  in  execution  and  satisfaction  of  it  to  the 
use  of  the  other  party  to  such  contract,  cannot  defend  an  action 
brought  by  the  latter  to  recover  it  from  him  on  the  ground  of 
the  prior  illegal  contract.  Owen  v.  Davis,  (1  Bailey  R.,  816,)  is 
to  the  same  effect 

In  the  present  case,  there  is  no  connection  between  the  defend- 
ant's promise  and  the  illegal  agreement  between  Brewster  and 
the  plaintiff  In  that  agreement  the  defendant  in  no  way  parti- 
cipated, and  it  is  not  alleged  that  he  had  any  knowledge  of  it 

He  has  received  money  £rom  Brewster  as  being  the  money  of 
the  plaintiff,  and  on  a  promise  to  pay  it  to  the  latter,  and  although 
it  was  paid  to  and  received  by  him  as  the  plaintiff's  money ; 
he  insists  upon  retaining  it  This  is  the  whole  transaction  on 
which,  as  between  him  and  the  plaintiff^  the  rights  of  the  latter 
and  the  liability  of  the  former  depend. 

The  cause  of  the  delivery  of  the  money  to  him  by  Brewster 
does  not  appear  to  have  been  disclosed  at  the  time ;  with  it  he 
has  no  concern;  it  is  his  duty  to  perform  his  promise. 

In  Armstrong  v.  Toler,  (11  Wheat,  258,)  the  Court  held,  tl»t 
:where  the  promise  on  which  the  action  is  brought,  is  entirely 
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diaoonnected  with  the  illegal  act,  and  is  foanded  on  a  new  oon* 
mderation ;  it  is  not  affected  by  such  illegal  act  The  opinion  of 
Chief  Justice  Mabshall  discusses  the  various  prior  decisions 
bearing  on  this  question,  and  cites  Farmer  y.  BusseU  {supra)  with 
approbation. 

A  person  who  seUs  goods  knowing  that  the  purchaser  intends 
to  apply  them  in  an  illegal  trade,  is  nevertheless  entitled  to  re- 
cover the  price  if  he  yields  no  other  aid  to  the  illegal  transaction 
than  selling  the  goods,  and  obtaining  permits  for  their  delivery 
to  the  purchaser.  {Hodgson  et  al  v.  Temple^  5  Taunt,  181.) 

If  it  do  not  offend  the  morals  of  the  Court,  in  its  administra* 
tion  of  justice,  nor  violate  any  considerations  of  public  policy 
to  entertain  such  an  action,  it  is  not  obvious  why  it  should  be 
reluctant  to  enforce  the  promise  of  a  defendant  who  has  received 
from  a  third  person  money  to  the  use  of  the  plaintiff  upon  an 
agreement  to  pay  it  to  him,  when  that  is  the  whole  transaction 
to  which  the  defendant  is  a  party. 

Ko  case  precisely  like  the  present  has  been  cited,  in  which  it 
was  held  that  the  defendant  could  prevail  on  the  grounds  relied 
upon  here. 

By  1  Revised  Statutes,  771,  title  m,  and  the  act  of  May  15th, 
1837,  Laws  of  1837,  486,  usurious  agreements  are  declared  to  be 
void,  and  the  taking  of  usury  is  declared  to  be  a  misdemeanor, 
and  is  indictable  as  such.  (Laws  of  1887,  487,  §  6.)  In  Murray 
V.  Judsan  and  Sands^  (6  Seld.,  78,)  it  was  held  that  a  general  as- 
signment, by  an  insolvent  debtor,  of  his  property  to  a  trustee  for 
the  payment  of  his  debts,  is  not  void  on  account  of  its  providing 
for  the  payment  of  a  usurious  judgment,  givipg  it  priority  over 
other  debts,  if  it  be  in  other  respects  free  firom  objection. 

Gardineb,  J.,  said,  'Hhe  assignment  was  not  a  contract  with 
the  holder  of  the  judgment,  or  a  mere  security  for  that  debt,  but 
the  setting  apart  of  property  for  the  payment  of  a  specified  de- 
mand in  the  order  designated.  (Id.,  88.) 

That  remark  suggests  a  clear  distinction  between  the  present 
case  and  Dewitt  v.  Brisbane  et  al  (16  N.  Y.  R.,  508.)  The  latter 
case  holds,  that  "  the  assignment,  to  secure  the  performance  of  an 
agreement  void  for  illegality,  of  a  mortgage  valid  between  the 
parties  to  it,  transfers  no  title,  and  is  a  defense  to  the  mortgagor 
in  an  action  brought  against  him  by  the  assignee." 
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In  the  case  cited,  the  assignment  was  executed  as  a  part  of  the 
illegal  contract,  and  to  secore  to  the  assignee  its  perfonnanoe  by 
the  assignor. 

In  the  present  case,  the  money  sought  to  be  recovered  firom 
the  defendant  was  not  paid  to  him  as  security  for  the  perfbrmanoe 
by  Brewster  of  his  ill^al  contract  with  the  plaintiff 

It  was  paid  to  him  after  all  of  that  contract  had  been  performed, 
except  the  payment  by  Brewster  of  the  sum  he  had  agreed  to 
pay  to  the  plaintiff.  It  was  paid  to  and  received  by  the  defend- 
ant as  the  plaintiff's  money,  and  on  the  defendant's  promise  to 
pay  it  to  the  plaintiff 

The  defendant's  promise  to  deliver  the  money  to  the  plainti£^ 
and  the  delivery  of  it  to  him  for  the  plaintiff's  use  on  the  de- 
fendant's promise  to  so  pay  it,  is  the  whole  of  the  transaction  as 
between  the  defendant  and  Brewster. 

When  the  plaintiff  sues  the  defendant  to  recover  the  money 
on  the  refusal  of  the  latter  to  pay  it,  the  defendant  should  not 
be  permitted,  in  such  a  case,  to  allege  that  Brewster  was  under 
no  legal  obligation  to  appropriate  the  money  to  the  plaintiff '43  use ; 
but  on  the  contrary  appropriated  it  as  performance,  on  his  part, 
of  a  contract  between  him  and  the  plaintiff  which  was  void  for 
illegality. 

It  is  enough  to  entitle  the  plaintifib  to  recover,  that  the  money 
when  it  came  into  the  defendant  s  hands  was  the  money  of  the 
plaintiff  and  was  received  as  such,  and  that  there  is  no  pretense 
that  Brewster  resists,  the  payment  or  objects  to  the  plaintiff's 
right  to  the  money. 

The  plaintiff's  cause  of  action  against  the  defendant  does 
not  aris0  ex  turpi  causa;  but  is  founded  upon  a  transaction 
subsequent  to  and  not  mixed  with  the  illegal  agreement  It 
arises  solely  upon  the  defendant's  acceptance  of  money  as  the 
property  of  the  plaintiff  and  his  promise  to  pay  it  to  him ;  and 
upon  the  defendant's  breach  of  that  promise. 

We  think  the  demurrer  to  the  second  defense  is  well  taken. 
We  understood  the  defendant's  counsel  to  concede,  that  the  mat- 
ter pleaded  as  a  third  defense  did  not  constitute  one.  If  it  does 
not,  the  demurrer  to  it  is  well  taken.  (Laws  of  1857,  voL  2,  p. 
554,  §  158.) 
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In  Tes|)ect  to  the  fourth  defense,  we  think  it  quite  clear,  that  a 
complaint,  in  an  action  by  the  defendant  against  the  plaintiff,  con- 
taining the  same  allegations,  would  be  demurrable  as  not  stating 
&cts  sufficient  to  constitute  a  cause  of  action. 

No  fact  is  stated,  which  justifies  the  inference  that  the  plaintiflf 
is  liable  to  the  attorney  of  Brewster  for  his  services  as  such,  in 
defending  a  pending  action  brought  by  the  plaintiff  against 
Brewster. 

It  itf  as  essential  to  the  sufficiency  of  an  answer  which  attempts 
to  set  up  a  counterclaim  or  set-off,  as  to  a  complaint,  that  it  state 
fikcts  constituting  a  cause  of  action.  The  part  of  the  answer, 
which  states  the  fourth  defense,  does  not  do  that 

The  order  or  judgment  appealed  from  must  be  affirmed. 

Order  affirmed. 


CASES  OF  PRACTICE 


AMD 


DECISIONS  IN  SPECIAL  PROCEEDINGS, 


AT  TBI 


GENERAL  AND  SPECIAL  TERMS 
AND   AT   CHAMBERS. 


Abrahak  G.  Dayton  v.  Geobge  Wilkis. 

1.  A.  &  W.  beiDg  partners,  A.,  with  the  consent  of  W.,  transferred  all  his 
interest  to  D. ;  D.  and  W.  covenanting  with  A.  to  continue  the  same  busi- 
nessi  and  to  collect  and  apply  the  assets  of  the  old  firm,  (except  such  as 
was  necessary  to  pay  current  expenses,)  to  pay  the  debts  of  the  old  firm. 
The  new  firm  becoming  embarrassed,  D.  instituted  a  suit  against  W.  to 
obtain  a  dissolution  of  his  partnership,  an  accounting  between  them  and  a 
proper  application  and  distribution  of  the  assets :  JBddf  that  A.  could  not^ 
upon  petition,  obtain  an  order  that  he  be  made  a  party  to  the  action,  and 
that  the  complaint  be  so  amended  as  to  bring  him  before  the  Court  on* 
pleadings  presenting  his  aUeged  right  to  an  equitable  application  of  the 
property  of  the  new  firm,  originally  belonging  to  the  old  firm,  to  the  end 
that  his  rights  in  such  property  might  be  determined,  and  Uie  property 
distributed  accordingly. 

2.  Such  an  action  is  not  one  for  the  reooyery  of  personal  property  within 
the  meaning  of  §  122  of  the  Code. 

(At  Special  Term,  October  28,  1859,  before  Boswosth,  Ch.  J.) 

Tms  suit  is  brought  bj  Dayton  against  Wilkes  to  obtain  a 
dsBolution  of  a  partnership  between  them*  and  accounting  an 
a  distribution  of  the  assets  of  the  firm. 
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James  B.  Devoe,  upon  petition  and  notice,  applies  .for  an  order 
that  he  be  made  a  party  to  the  suit,  and  that  the  complaint  be  so 
amended  as  to  bring  him  before  the  Court,  upon  appropriate 
pleadings,  to  the  end  that  his  rights  and  interests  in  the  property, 
which  is  the  subject  of  the  action,  may  be  properly  determined 
and  protected,  and  for  such  other  or  further  relief  as  may  be 
just 

The  petition  states  that  Devoe  and  Wilkes  were  partners  up 
to  February,  1858,  when  Devoe  transferred  his  entire  interest  to 
Dayton ;  that  Dayton  and  Wilkes  were  to  continue  the  business 
as  partners,  and  have  done  so  until  this  suit  was  brought,  and 
that  they  agreed  to  coUect-the  assets  of  the  old  firm  and  apply 
them,  (except  so  much  as  was  necessary  to  pay  cuirent  expenses,) 
to  pay  the  debts  of  the  old  firm.  That  there  are  debts  owing  by 
the  old  firm,  and  that  it  has  assets  not  yet  converted  or  realized, 
and  that  the  new  firm  is  insolvent 

The  papers  in  opposition  to  the  motion  tended  to  show  that 
Devoe  had  instituted  a  suit  in  the  Supreme  Court  against  Dayton 
and  Wilkes,  with  a  view  to  obtaining  therein  the  relief  to  which 
he  was  entitled  in  the  premises,  and  that  he  had  moved  for  an 
injunction  to  stay  proc^ings  in  this  action  until  a  determina- 
tion could  be  had  in  that  That  such  motion  was  denied  and 
that  such  action  is  still  pending. 

BoswoRTH,  Ch.  J.  Devoe  and  the  creditors  of  the  old  firm 
have  an  equitable  right  to  insist  that  the  assets  of  the  old  firm 
be  applied  to  pay  its  debts.  {Deveau  v.  Fowler^  2  Paige,  400.) 
The  agreement  of  Dayton  and  Wilkes  to  so  apply  them  is  in 
accordance  with  such  equity. 

Can  Devoe  compel  the  plaintiff  in  this  suit  to  make  him  a  party 
to  it,  to  enable  him  to  set  up  and  obtain  a  judicial  determination 
of  the  claim  above  stated? 

The  second  sentence  of  section  122  does  not  confer  on  him  that 
right,  unless  this  be  **  an  action  for  the  recovery  of  real  or  per- 
sonal property  "  within  the  meaning  of  that  section.  It  is  not 
an  action  to  recover  real  property.  Chapter  2,  of  title  VII,  of 
part  II,  of  the  Code,  (p.  811,  Voorhies'  Code  of  1867--8,  §  OS,) 
and  sections  277,  289,  subdivision  4,  and  section  804,  subdivisions 
2  and  4,  show  very  clearly  that  an  action  "  for  the  recovery  of 
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personal  property "  is  something  entirely  different  from  a  suit 
by  one  partner  against  another,  to  procure  a  dissolution  of  the 
firm  and  an  administration  of  its  assets. 

Whether  a  complete  determination  of  the  controversy  between 
Dayton  and  Wilkes  cannot  be  had,  without  prejudice  to  the 
rights  of  Devoe,  or  by  saving  his  rights,  and  without  his  pres- 
ence as  a  party,  is  not  to  be  determined  on  a  motion  like  the 
present  That  is  a  matter  for  the  determination  of  the  Court 
before  which  the  cause  may  be  tried,  or  brought  to  trial.  The 
present  motion,  therefore,  cannot  be  granted.  But  Devoe  may 
have  a  stay  of  proceedings  in  this  suit  long  enough  to  enable 
him  to  institute  a  suit,  upon  a  complaint  properly  framed  to 
present  his  claim.  If  the  suit  in  the  Supreme  Court  is  adapted 
to  this  object,  a  discontinuance  of  it  and  commencing  a  new  suit 
in  this  Court  would  seem  to  be  a  useless  expense. 

The  institution  of  a  suit  in  this  Court,  would  make  it  necessary 
to  discontinue  the  one  in  the  Supreme  Court 

I  see  no  reason  why  the  complaint  in  the  suit  in  the  Supreme 
Court,  if  not  now  in  the  proper  form,  may  not  be  so  amended  aa 
to  enable  the  whole  controversy  to  be  determined  by  one  action. 
But  of  this  the  petitioner  mu^t  judge  for  himself. 

The  most  relief  that  can  be  granted  on  the  present  motion,  is 
an  order  staying  proceedings  in  this  action,  except  on  the  part  of 
the  receiver  to  collect  and  preserve  the  assets,  for  ten  dajs,  to 
enable  Devoe  to  institute  an  action  against  Dayton  and  Wilkes 
and  apply  for  such  relief  as  he  may  be  advised.  He  must  pay 
$7  costs  of  opposing  this  motion. 
Bosw.—Vou  V.  88 
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Edmund  Qbiftin  v.  Hiram  Cbakstok,  Cubtis  Judson  et  dL 

1.  When  an  action  is  tried  before  the  Coort  without  a  juiy,  and  the  decision 
doQB  not  dispooe  of  all  the  queBtions  in  controreiBy  but  directs  a  z^eseDOb 
to  state  an  account^  no  a{^>eal  regularly  lies  to  the  General  Term  from  tba 
order  or  decree  until  after  such  reference  and  final  judgment  thereon. 

2.  But  when  the  trial  of  an  action  is  begun  all  the  issues  should  be  tried  and 
disposed  of,  so  fiir  as  the  reference  ordered  to  take  the  account  does  not  em- 
brace them.  There  are  not  to  be  two  trials,  one  before  and  one  after  the  refe- 
renoe.    Where  a  reference  is  ordered  on  a  trial,  in  order  to  enable  the  Oomt 

^  to  give  judgment,  the  hearing  which  may  be  had  on  the  coming  in  of  the 
report  of  the  Referee  is  not  to  be  a  trial,  but  a  mere  review  of  what  has 
been  done  before  the  Referee,  and  its  confirmation  or  the  contrary,  and  the 
^plication  of  the  decisions  already  made  on  Ihe  trial  to  the  account  stated. 

3.  If  the  trial  begun  before  the  Court  is  terminated  without  deciding  all  the 
questions  which  ought  to  be  determined  before  the  reference  is  directed, 
and  is  left  so  unfinished  that  it  should  properly  be  deemed  a  mistrial,  then 
an  order  made  on  such  a  trialt  ordering  a  reference  and  app<»nting  a  Beoei- 
yer,  may  be  appealed  from.  Such  a  case  is  not  within  section  268  of  the 
Code,  forbidding  the  review  of  what  is  done  on  a  trial  before  a  Judges 
except  by  appeal  from  the  judgment 

4  And  where  an  appeal  to  the  General  Term  was  taken  from  an  order  made 
on  a  trial  without  a  jury,  appointing  a  Beoeiyer  and  directing  »  reference  to 
state  an  account  between  the  parties,  and  such  appeal  was  argued  and  de- 
cided upon  the  merits,  all  of  the  proceedings  on  the  trial  bdng  reviewed  and 
considered  and  a  new  trial  ordered,  the  Court  refused  to  vacate  the  order 
granting  a  new  trial  and  so  reinstate  the  order  of  reference  and  i^pointment 
of  a  Beceiver,  which  they  have  decided  to  be  erroneously  made. 

5.  The  proceedings  on  the  appeal  to  the  General  Term  in  the  case,  as  last  stated, 
were  not  without  jurisdiction,  in  sudi  sense  that  the  order  of  the  Genetal 
Term  was  void;  nor  will  those  proceedings  embarrass  the  plaintiff  in  pro- 
secuting his  case  on  the  new  trial  and  subsequent  proceedings  to  final  judg- 
ment 

(Before  all  the  Justices.) 

Heard,  November  12th;  decided,  November  26th,  1859. 

Motion  by  the  plaintiff  to  vacate  an  order  for  a  new  trial, 
made  at  a  previous  General  Term.  The  action  was  brought  by  a 
judgment  creditor  of  one  member  of  an  allied  co-partnership, 
in  carrying  on  a  hotel,  to  set  aside  an  assignment  and  for  an  ac- 
count of  the  debtor's  interest  in  the  business.  It  was  tried  at 
Special  Term  before  a  Judge  without  a  juiy,  and  after  the 
cause  had  been  submitted  for  decudon  the  Judge  determined 
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some  of  the  questions  in  controversy ;  the  £EiCt  of  co-partner- 
ship, the  terms  thereof  and  the  liability,  to  account,  and  right 
to  distribution,  and  directed  a  reference  to  state  an  account  be- 
tween the  parties.  And  he  also  directed  the  Beferee  (in  caJaecertaia 
security  was  not  given  by  the  defendant)  to  appoint  a  Beceiver 
who  should  take  possession  of  the  property  of  the  co-partnership, 
cany  on  the  business  of  the  hotel  until  a  sale  could  be  made,  sell 
the  property,  and  collect  the  debts  and  hold  all  proceeds  to  be 
disposed  of  and  appropriated  according  to  the  rights  of  the 
parties  as  they  fhay  be  finally  settled ;  and,  reserving  the  question 
at  what  day  the  partnership  is  to  be  deemed  to  have  terminated, 
the  Beferee  was  to  so  state  the  account  that  on  the  determination 
of  the  precise  day  the  account  would  furnish  the  materials  for 
directing  a  distribution  or  appropriation  of  the  property  as  might 
be  just,  which  soever  of  the  disputed  days  might  be  determied 
thereafter  by  the  Court  as  tiie  day  of  the  dissolution. 

From  the  order  (in  the  nature  of  an  interlocutory  decree  under 
our  former  Chancery  system,)  an  appeal  was  taken  to  the  Qeneral 
Term.  On  tiiat  appeal  the  genend  merits  of  the  cause  were  con- 
sidered and  the  principles  of  the  decision  and  the  exceptions 
taken  on  the  trial,  and  a  new  trial  was  ordered. 

A  more  faSl  statement  of  the  nature  of  the  controversy,  the 
issues  between  the  parties,  the  order  made  at  the  trial  and  the 
decision  of  the  Qeneral  Term,  are  contained  in  the  report  thereof 
(1  Bosw.,  at  page  281,  et  seq.) 

From  the  order  granting  a  new  trial  the  plaintiff  appealed  to 
the  Court  of  Appeals,  giving  the  stipulation  required  by  the  act 
of  1867.  (Laws  of  1857,  chap.  728;  §  11  of  Code,  subd.  2.) 

That  Court  dismissed  the  appeal  upon  the  ground  that  until  a 
complete  and  final  disposition  of  all  questions,  whether  of  liabil- 
ity or  its  amount,  capable  of  being  litigated  in  the  cause,  no  ap- 
peal would  lie  to  that  Court;  and  that  the  act  of  1867,  allowing 
an  appeal  from  an  order  granting  a  new  trial,  would  only  apply 
to  eases  in  which  judgment  absolute  could  be  directed,  finally 
dispofflng  of  all  such  questions.  And  in  the  memorandum  of  the 
views  of  the  Court,  said  to  exhibit  the  grounds  of  dismissal,  it 
was  intimated  that  the  appeal  to  the  General  Term  of  this  Court 
was  premature,  and  fhat  the  order  granting  a  new  trial  might 
perhaps  be  vacated  by  this  Court. 
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Thereupon  the  plaintiff  moved  this  Court  in  General  Term  to 
vacate  the  order  reversyig  the  decision  at  Special  Term  and  direct- 
iug  a  new  trial,  which  was  entered  on  the  decision  reported  in 
1st  Bosworth.  That  report  and  the  opinion  giyen  on  this  motion 
give  all  the  iiacts  which  it  is  material  to  state. 

David  Dudley  Fidi^  for  the  plaintiff,  in  support  of  the  motioa 
argued: 

1st  That  the  Greneral  Term,  before  which  the  appeal  was 
argued  and  by  which  the  order  of  reversal  and  Tor  a  new  trial 
was  made,  had  no  jurisdiction  to  hear  or  determine  the  appeal 

2d.  That  there  was  no  power  to  stop  a  trial  which  was  in  pro- 
gress before  a  single  Judge ;  that  in  this  case  the  trial  was  unfin- 
ished ;  that  the  plaintiff  was  entitled  to  go  on  and  finish  the  trial, 
and  have  the  questions  which  had  been  left  undecided,  deter- 
mined. The  decisions  which  the  Judge  had  made  at  Special 
Term  to  stand,  and  to  govern  the  reference  which  should  now 
proceed  upon  the  jHinciples  directed  at  Special  Term,  just  as  if 
no  appeal  had  been  taken  to  the  General  Term,  and  that  a  Re- 
ceiver should  be  appointed  as  directed. 

3d.  That  the  order  of  the  General  Term  having  been  made 
without  jurisdiction  should  nevertheless  be  vacated  as  an  incum- 
brance to  the  record,  and  possiblj  embarrassing  the  orderly  con- 
duct of  the  cause  in  the  future. 

H.  F,  Clarkj  for  the  defendants  in  opposition,  insisted : 

1st  That  the  General  Term  had  jurisdiction  to  hear  the  appeal 
which  they  did  hear  and  determine;  that  so  far  as  the  order  ap- 
pealed from  appointed  a  Becei ver,  it  was  appealable  by  the  express 
terms  of  the  Code  as  an  order  granting  a  provisional  remedy. 
(Code,  §  249.) 

2d.  That  on  the  merits  the  order  for  a  Receiver  should  have 
been  reversed  as  it  was. 

3d.  That  the  plaintiff  did  not  raise  the  objection  that  the  ap- 
peal was  not  properly  taken  when  the  said  appeal  was  heard^  and 
he  is  therefore  concluded.  He  is  now  too  late,  after  a  reversal 
of  the  order  appealed  from,  to  ask  that  the  rpversal  be  vacated 
on  any  such  ground.  He  should  have  moved  before  the  hearing 
to  dismiss  the  appeal 
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By  the  Court — Woodruff,  J.  The  Court  of  Appeals  have 
decided  that  no  appeal  will  lie  to  that  Court  from  the  order  or 
decree  made  herein,  until  the  reference  thereby  directed  shall 
have  been  had  and  a  final  judgment  entered:  that  such  decree, 
or  order,  is  not  a  final  judgment  within  the  meaning  of  that  term, 
as  used  in  the  Code. 

The  insuperable  obstacle  to  a  hearing  of  an  appeal  in  the  pre- 
sent stage  of  the  action  is,  that  that  Court  has  no  jurisdiction  to 
entertain  the  appeal. 

This  Court,  in  General  Term,  have  decided,  in  a  similar  case, 
{Lawrence  v.  The  Farmers^  Loan  and  Trust  Cb.j  6  Duer,  689 ;  15 
How.  Pr.  B.,  67,)  on  a  motion  to  dismiss  an  appeal,  that  a  decision 
made  on  a  trial  by  the  Court  without  a  jury  can  only  be  reviewed 
on  an  appeal  from  the  judgment,  and  that,  where  the  decision 
and  order  direct  a  reference  to  take  an  account,  that  appeal  can- 
not be  taken  until  the  account  has  been  taken  and  all  ques- 
tions arising  upon  it  have  been  disposed  of  at  Special  Term ; 
and  that  an  appeal,  such  as  was  heretofore  taken  in  this  cause 
from  the  order  or  decree  in  question,  will  be  dismissed  on  motion ; 
and  that  the  term  "judgment,"  from  which  an  appeal  may 
be  taken  to  the  General  Term,  means  the  same  thing  as  a  judg- 
ment from  which  an  appeal  can  be  taken  to  the  Court  of  Ap- 
peals. 

In  the  present  case,  the  order  or  decree  appealed  from  directed 
the  Eeferee,  (in  the  event  that  certain  security  was  not  given  by 
the  defendant,)  to  appoint  a  Receiver,  who  should  take  possession 
of  all  the  property  alleged  to  belong  to  the  partnership  to  which 
the  controversy  relates,  and  should  carry  on  the  business  of  the 
hotel  in  question  until  a  sale  could  be  made ;  should  sell  the 
property  and  collect  the  debts,  &c.,  and  hold  the  proceeds  (as 
Beceiver)  to  be  disposed  of  according  to  the  rights  and  interests 
of  the  parties  as  they  may  be  finally  settled. 

If  the  proceedings  had  at  Special  Term  are  not  so  defective 
that  they  must  be  deemed  a  mistrial,  then,  unless  the  circumstance 
that  provision  was  thus  made  tor  the  appointment  of  a  Receiver 
creates  a  material  distinction  from  the  case  decided  in  this  Court, 
it  is  to  be  deemed  now  settled,  not  only  that  the  Court  of  Appeals 
have  no  jurisdiction  to  entertain  an  appeal  in  the  present  stage 
of  this  cause,  but  that  this  Court  would  have  been  bound  to  dis- 
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miss  the  appeal  whicli  waB  taken  herein  to  the  General  Term, 
had  the  respondent  moved  for  such  dismissaL 

The  present  motion,  therefore,  seems  to  us  to  raise  two  ques- 
tioDS  only  whioh  are  open  to  discussion : 

Pirst^  Do  the  conduct  of  the  cause  on  the  trial,  the  unfinished 
state  in  which  the  trial  was  left^  and  the  appointment  of  a  Receiver 
in  the  order,  so  distinguish  this  case  fix>m  Lawrence  v.  T^  Far- 
mers^ Loan  and  Ihist  Oompany  as  to  make  the  order  appealable? 
and, 

Second,  Was  the  General  Term  of  this  Court  without  jurisdic- 
tion to  hear  and  determine  the  appeal,  in  that  sense  that  their 
determination  was  either  void  or  so  erroneous  that  it  will  render 
the  fhture  proceedings  in  the  cause  also  erroneous? 

1.  In  relation  to  the  first  question,  it  should  be  stated  that  the 
order  or  decree  in  question  does  not  purport  to  determine  all  of 
the  matters  in  issue. 

A  question,  upon  which  the  result  of  the  litigation  maj  depend, 
is  reserved  until  the  coming  in  of  the  report  of  the  Referee,  viz., 
whether  the  partnership  between  the  defendants  terminated  on 
the  6th  of  December,  1864,  or  continued  down  to  the  present 
time.  Upon  the  decision  of  that  question  may  depend  the  ques- 
tion whether  there  is  any  property  belonging  to  the  defendant 
Judson,  or  any  interest  in  the  co-partnership  property  which  the 
plaintiff,  his  creditor,  can  reach.  For,  if  tJie  co-partnership  be 
then  deemed  dissolved,  the  whole  property  may  be  necessary  for 
the  payment  of  the  co-partnership  debts. 

The  case,  then,  is  one  in  whidi,  a  trial  having  been  begun,  the 
Court  determine  a  part  only  of  the  issues,  and,  not  deciding  one 
without  which  the  rights  of  the  parties  cannot  be  determined, 
order  the  cause  to  a  reference  and  appoint  a  Receiver.  It  is  not 
a  cause  in  which  every  question  on  which  the  rights  of  the  parties 
depend  is  decided,  and  the  application  of  the  decision  to  the 
state  of  the  accounts  by  mere  computation  only  remains  to  be 
done. 

In  a  suit  brought  for  an  accounting,  a  trial  may  be  had,  and, 
on  determining  all  the  questions  material  to  the  issues,  an  acooun^ 
ing  may  be  directed  as  the  very  relief  prayed  for,  and  such 
accounting  may  be  directed  to  be  had  after  the  tri^l  and  before  a 
Referee. 
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And  when  it  is  necessary  tnat  an  aooonnt  be  taken  for  the 
information  of  the-Oourt,  no  doubt  that  may  be  directed  to  be 
taken  before  the  trial  of  the  canse  in  a  case  proper  for  the  sub- 
mission of  the  other  questions  to  the  Court  or  to  the  jury.  But 
we  apprehend  that,  whenever  the  trial  is  begun,  whether  it  be 
the  trial  of  the  issues  before  the  account  is  taken,  or  the  trial  of 
the  remainiug  questions  after  the  account  is  taken,  it  must  bd 
finished ;  and  that  part  of  the  issues  cannot  be  tried  before  the 
account  is  taken,  and  the  residue  afterwards  at  a  subsequent 
term. 

Where  a  trial  is  had  before  an  accounting  is  directed,  it  should 
determine  all  the  issuea  Such  questions  as  arise  on  taking  the 
account  are,  of  course,  to  be  di^>osed  of  by  the  Beferee ;  but  we 
do  not  think  that  there  can  regularly  be  two  trials  of  the  same 
cause — one  before  and  one  after  the  accounting  is  had.  A  hear- 
ing on  the  report  of  the  Beferee,  if  any  hearing  is  necessary  in 
such  cafie,  is  not  a  trial ;  it  is  a  mere  review  of  what  has  been 
done  on  the  reference  and  the  confirmation  or  setting  aside  of  the 
report,  or  the  application  of  the  decisions  made  on  the  trial  to 
the  account  stated. 

The  question,  then,  recurs :  Is  an  order  or  decree,  made  on  an 
unfinished  trial,  deciding  some  of  the  issues  and  appointing  a 
Beceiver,  appealable? 

We  are  not  prepared  to  hold  that  every  order  which  a  Judge 
may  make  in  a  cause  aftier  he  has  begun  a  trial  thereof,  which  he 
does  not  finish,  is  an  order  that  cannot  be  reviewed  on  appeal, 
although  it  purports  to  be  founded  on  the  facts  proved  before 
him. 

If,  in  fact,  though  the  trial  is  begun,  it  is  not  completed,  but 
is,  in  truth,  a  mistrial,  it  seems  to  us  that  the  orders  made  and 
entered  by  the  Judge  may  be  appealed  from  as  interlocutory 
orders.  That  there  should  be  some  mode  of  setting  aside,  or  of 
reversing,  such  orders,  cannot  be  doubted.  ' 

If  we  hold  that  section  268  is  applicable  to  such  orders, 
and  that  they  can  only  be  reviewed  on  appeal  from  the  judg* 
ment,  then  no  motion  to  set  them  aside  could  be  entertained ; 
and,  if  not  appealable,  they  must  stand  as  valid  orders  in  the 
action  until  a  future  trial  shall  be  had  and  a  final  judgment  ren- 
dered. 
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This  is  Bot  the  meaning  or  effect  of  the  section  referred  ta 
That  has  no  application  to  a  mistrial  or  the  orders  made  thereon. 

If  this  be  correct^  and  the  yiew  above  suggested  of  the  trial' 
herein  be  just,  then  the  order  herein  was  appealable,  and  we 
ought  not  to  disturb  the  order  of  reversal  and  order  granting  a 
new  trial,  merely  beScause  it  was  made  upon  a  review  of  the  merits 
and  not  on  the  grounds  above  stated. 

Indeed,  it  seems  to  us  that  one  of  three  views  must  be  taken 
of  the  present  condition  of  the  cause. 

Either  the  proceedings  had  at  Special  Term  must  be  treated 
as  of  no  effect,  because  the  trial,  though  begun^  was  not  finished 
and  the  term  was  ended ; 

Or,  the  orders  there  made  should  be  set  aside  on  motion,  for 
the  same  reason ; 

Or,  those  orders  were  properly  appealable,  because  made  on 
what  has  practically  proved  to  be  no  trial. 

We  regard  the  latter  as  the  most  suitable  and  orderly  mode  of 
avoiding  such  orders,  and  that  nothing  in  section  268  forbids  it. 
They  are  not  made  imder  the  circumstances  contemplated  by  that 
section. 

But)  without  resting  the  determination  of  the  present  motion 
on  this  ground  alone,  we  inquire, 

2.  Assuming  that  the  proceedings  at  Special  Term  are  to  be 
r^arded  as  a  trial  of  the  action,  (although  unfinished,)  was  the 
Qeneral  Term  without  jurisdiction  to  hear  and  determine  the 
appeal,  in  such  sense  that  their  determination  was  either  void  or 
BO  erroneous  that  it  will  render  the  future  proceedings  in  the 
cause  also  erroneous? 

The  remaining  question  is  thus  stated,  because,  if  the  proceed- 
ings heretofore  had  upon  the  appeal  are  wholly  void,  they  ought 
not  to  incumber  the  record  and  present  a  palpable  incongruity 
and  conflict  between  the  orders  of  the  Court  and  the  subsequent 
proceedings  which,  in  that  view,  may  properly  be  taken  in  dis- 
regard thereof.  And  i^  though  not  wholly  void,  the  proceedings 
are  so  erroneous  as  to  render  the  subsequent  proceedings  in  the 
cause,  had  in  conformity  with  the  directions  of  the  General  Term, 
also  erroneous,  then  the  error  ought  to  be  corrected  at  once,  to 
save  expense  and  delay  in  the  prosecution  of  further  and  future 
appeals  to  correct  the  error. 


CASES  OP  PEACTICE,  Etc.  606 

Griffin  y.  Cranston  et  ai. 

But,  on  the  other  hand,  if,  when  the  respondent  did  not  move 
to  dismiss  the  appeal,  but  suffbred  the  same  to  proceed  to  a  hear- 
ing and  determination,  the  question  is  one  of  regularity  merely, 
and  the  decision  of  the  General  Term  is  operative  and  binding 
on  the  parties,  and  will  not  render  such  subsequent  proceedings 
erroneous,  then,  although  the  General  Term  would  have  dismissed 
the  appeal  had  a  motion  to  dismiss  been  made,  we  ought  not  now 
to  set  aside  the  proceedings,  for  two  reasons:  First,  Because, 
viewed  as  a  npiere  irregularity,  it  is  cured  by  the  appearance  of 
both  parties  to  argue  and  the  actual  argument  of  the  merits ;  and, 
Second^  Because,  on  the  merits,  the  General  Term  have  decided 
that  the  order  appealed  from  was  erroneously  made,  and,  there- 
fore, to  now  vacate  the  reversal  and  send  the  parties  to  a  reference 
in  the  face  of  that  decision,  under  which  the  whole  must  hereafter 
be  reversed,  (when  the  reference  has  been  had,)  is  apparently 
subjecting  the  parties  to  great  expense,  trouble  and  delay  for  no 
useful  purpose;  and,  in  respect  to  the  Receivership,  it  would 
break  up  the  defendants'  business  by  force  of  a  decision  decided 
by  the  General  Term  to  be  wrong. 

It  is  true  that  a  General  Term  of  this  Court  may,  on  the  coming 
up  of  a  future  appeal,  be  so  constituted  that  the  opinions  of  the 
General  Term  already  announced  herein  will  not  be  followed ; 
but  we  do  not  think  our  action  here  should  recognize  such  a  pos- 
sibility. "We  should  regard  the  decision  which  was  in  fact  made ; 
and  if  so,  the  setting  aside  of  the  order  of  reversal  can  be  of  no 
advantage  to  either  party,  but  quite  the  contrary,  and  we  are 
satisfied  that,  if  the  plaintiff  proceeds  to  the  new  trial  which  has 
been  ordered,  his  proceeding  will  be,  in  all  respects,  safe,  and 
cannot  be  assailed  by  the  defendants.  The  motion  should  be 
denied ;  the  costs  of  the  motion,  (under  the  peculiar  circumstances 
in  which  the  motion  was  made,)  to  be  costs  in  the  cause,  and 
abide  the  event. 

Ordered  accordingly. 
Bosw.— Vol.  V.  84 
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John  A.  C.  Gray  et  dL,  Plaintiffs  and  Appellants,  v.  Isaac  Ken- 
dall et  cU.,  Defendants  and  Respondents. 

1.  Where  an  action  is  brought  by  several  creditors  of  a  limited  partnerahip, 
as  plainti%  against  the  members  of  sach  partnership  and  their  general 
assignee,  under  an  assignment  made  for  the  benefit  of  creditors^  to  remore 
such  assignee,  procure  the  appointment  of  a  BeceiTer,  and  compel  a  distri- 
bution of  the  assets,  and  the  complaint  merely  states  that  one  of  sadi 
plainii£&  is  a  creditor  in  a  sum  specified,  "  on  several  promissory  notes  of 
said  firm  made  before  the  execution  of  said  assignment,"  and  that  another 
plaintiff  is  "a  creditor  in  the  sum  of  $1,900  and  upwuds,"  the  complaint 
will  be  ordered  to  be  made  more  definite  and  certain,  so  as  to  state  the 
seyeral  causes  of  action  as  particularly  as  is  requisite  in  an  action  to  recover 
a  judgment  in  penonam  for  the  same  causes  of  action. 

2.  Where  several  persons  not  united  in  interest  join  as  plaintifi&  in  an  action, 
the  complaint  to  be  verified  as  the  Code  requires,  must  be  verified  by  the 
oaths  of  the  plainti£&  severally,  vrho  are  not  united  in  interest 

Before  Boswoeth,  Gh.  J.,  and  Woodruit  and  Monckoet,  J.  J.) 
Heard,  December  10;  decided,  December  17,  1869. 

Tms  is  an  appeal  by  the  plaintiffs  fix>m  an  order  lequiiing 
their  complaint  to  be  made  more  definite  and  certain,  and  as 
amended  to  be  verified  by  the  plaintiffii  severally  who  are  not 
united  in  interest  This  action  is  brought  by  three  several  ere* 
ditors  (hereinafter  named)  of  the  late  limited  partnership  of  "  Ely, 
Bowen  &  McConnell,"  and  is  brought  on  behalf  of  the  plaintifEs 
and  all  other  creditors  of  that  partnership  who  shall  come  in  and 
contribute  to  the  expenses  of  this  action. 

It  is  brought  against  all  of  the  members  of  said  limited  part* 
nership,  and  also  against  Isaac  Kendall,  to  whom  said  partners 
have  assigned  all  the  partnership  property  intrust  for  the  benefit 
of  the  creditors  of  the  partnership,  without  preferences. 

The  action  is  brought  to  remove  the  assignee  and  obtain 
£rom  him  an  account  as  such,  and  to  procure  the  appointment  of 
a  Beceiver  to  convert  and  distribute  the  property  of  the  partner- 
ship among  its  creditors. 

The  complaint  states  that  the  plaintiff,  John  A.  C.  Gray,  is  a 
creditor  of  said  partnership  "  for  the  sum  of  $50,000  and  upwards, 
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on  several  promissory  notes  of  said  firm,  made  before  the  execu- 
tion of  said  assignment 

"  That  the  plaintiffii,  William  C.  Haggerty  and  Ogden  Hag- 
gerty,  are  creditors  of  said  Ely,  Bowen  &  McConnell,  in  the  sum 
of  $1,900  and  upwards. 

"  That  the  plaintiflF,  David  Wagstaff,  is  a  creditor  of  said  Ely, 
Bowen  &  McConnell,  in  the  sum  of  $9,000  and  upwards,  on 
aeveral  promissory  notes  of  said  Ely,  Bowen  and  McConnell, 
made  before  the  execution  of  said  assignment" 

The  complaint  is  verified  by  the  affidavit  of  John  A.  C.  Oray 
alone. 

On  the  11th  of  November,  1859,  an  order  was  made  by  Mr. 
Justice  Slosson,  requiring  the  complaint  to  be  made  more  defi- , 
nite  and  certain  in  its  statements  of  the  nature  and  particulars  of 
the  alleged  indebtedness  of  the  limited  partnership  to  the  seve- 
ral plaintiff,  and  that  it  be  amended  so  as  to  state  when  and  for 
■what  such  indebtedness  was  contracted,  and  the  dates  and  par- 
ticulars of  any  notes  given  on  account  thereof  or  that  copies  of 
such  notes  be  set  forth,  and  providing  that  the  complaint,  when  so 
amended,  be  verified  by  each  class  of  plaintiff,  or  if  that  be  not 
done,  that  the  defendants  be  at  liberty  to  serve  an  unverified 
answer.    From  that  order  the  present  appeal  is  taken. 

Hi  Smdka,  for  appellants. 

I.  The  fact  that  the  plaintifis  are  creditors  of  the  assignors  is 
the  only  material  fact ;  the  precise  amount  of  the  debts  and  the 
particulars  required  by  the  order  are  wholly  immaterial. 

1.  The  amendment  would  render  it  necessary  to  set  forth  over 
sixty  promissory  notes,  besides  other  matters,  making  the  com- 
plaint double  its  present  length,  while  the  production  of  a  single 
note  (held  by  each  creditor)  on  the  trial,  or  proof  of  any  portion . 
of  his  debt,  would  be  sufficient  to  sustain  this  part  of  the  plain- 
tif&'  case. 

2.  The  amendment  would  tender  a  large  number  of  immate- 
rial issues,  and  burdei|the  defendants  with  the  necessity  of  taking 
issue  on  them. 

3.  If  all  the  particulars  required  by  the  order  had  been  inserted 
in  the  complaint,  the  Court,  on  defendants'  motion,  would  have 
stricken  them  out  as  redundant 
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4.  The  question  is,  not  the  amount  of  indebtedness,  or  its 
nature,  but  the  simple  fact  whether  or  not  the  plaintifib  are  cre- 
ditors. 

5.  The  statements  as  to  Gray  and  Wagstaff  (at  least)  are  suffi- 
cient. They  are  stated  to  be  creditors  on  "  several  promissory 
notes  of  the  assignors  made  before  the  assignment" 

6.  If  the  particulars  are  required  to  enable  the  defendants  to 
go  to  trial,  they  could  be  obtained  by  a  bill  of  particulars^  without 
burdening  the  record  with  useless  averments. 

n.  It  is  sufficient  for  one  of  several  parties,  "  united  in  interest 
and  pleading  together,"  to  verify  a  complaint 

There  are  several  decisions  that,  where  defendants  have  separata 
and  unconnected  defenses,  as  in  case  of  action  against  maker  and 
indorseis  of  a  note,  &c.,  each  must  verify  the  answer ;  but  na 
case  has  been  decided  requiring  a  complaint  to  be  verified  by 
more  than  one  of  the  plaintiffs. 

1.  The  object  of  verification  of  a  complaint  is  to  insure  its 
general  trutMulness  and  bona  fides,  not  the  absolute  verity  of  each 
£ict  alleged. 

It  may  be  made  by  an  agent  whollv  on  information  and  belief 
or  by  the  attorney,  in  case  of  absence  of  the  party  firom  the 
county  in  which  the  former  resides. 

2.  The  plaintiff  are  "  united  in  interest "  in  the  subject  mat- 
ter of  the  action ;  therefore,  by  the  Code,  the  verification  by  one 
is  sufficient 

8.  The  order,  in  this  respect,  is  wholly  unsupported  by 
authority,  and  contrary  to  the  practice  from  the  first  passage  of 
the  Code. 

4.  The  mode  of  verification  is  directed  by  the  statute,  and  can- 
not be  varied  by  order  of  a  Judge.  In  this  case,  should  either 
of  the  plaintifis.  Gray  or  Wagstaff,  be  absent,  a  verification  bj 
all  the  other  plaintiff  would  not  be  within  the  Judge's  order, 
and  might  be  disregarded  ^  The  order  appealed  firom  should  be 
vacated. 

Oeo.  W.  Parsons,  for  respondents. 

T.  Where  defects  in  a  complaint  are  not  of  such  a  substantial 
nature  as  to  be  available  under  the  ground  of  demurrer,  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  the 
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remedy  is  by  motion,  under  section  160,  to  strike  out  or  make 
the  fieiulty  pleading  more  definite  and  certain. 

Such  proceeding  has  taken  the  place  of  demurrer  for  want  of 
form.  {Prindle  v.  Oarutkers,  15  N.  Y.  R,  425.) 

1.  It  is  claimed  that  the  Code  requires  not  merely  true  propo- 
ffltions  to  be  stated,  but  physical  facts,  capable  as  such  of  being 
established  by  evidence,  oral  or  documentary,  and  leave  it  for  the 
Court  to  draw  the  conclusion  of  law.  {Lawrence  v.  Wright^  2 
Duer,  674,  [Dueb,  J. ;]  Corey  v.  Mann,  14  How.  Pr.  B.,  164; 
While  V.  Brown,  id.,  284 ;  Code,  §  142,  subd.,  2.) 

2.  Also,  that  every  fact  which  the  plaintiflf  must  prove  to 
enable  him  to  maintain  his  suit,  and  which  the  defendant  has  a 
right  to  controvert  in  his  answer,  must  be  distinctly  stated, 
{Allen  V.  Patterson,  8  Seld.,  478 ;  Uno  v.  Woodworth,  4  Comst, 
249;  Page  v.  Boyd,  11  How.  Pr.  R,  415;  Howard  v.  Hffany,  8 
Sand.,  695;  Adams  y.  HoUey,  12  How.  Pr.  R,  826;  Thomas  v. 
Desmond,  id.,  821.) 

IL  Judged  of  by  the  above  rules,  the  complaint  is  clearly 
defective  in  not  stating  all  the  facts  which  constitute  the  several 
causes  of  action,  which  enable  the  plaintiff  to  maintain  such  an 
action  against  defendants. 

1.  It  is  not  disputed  that  it  is  necessary  that  plainti£&  should 
severally  be  creditors  to  have  a  standing  in  Court  in  such  an 
action. 

2.  How,  then,  can  they  escape  the  necessity  of  making  proper 
averments  of  &cts  which  will  enable  the  Court  to  conclude,  as 
matter  of  law,  that  they  are  creditors?  Must  they  not,  if  dis- 
puted, prove  facts  which  show  them  to  be  creditors  ?  If  so,  then 
the  rule  established  by  the  CoTirt  of  Appeals,  in  the  case  of  Allen 
T.  Patterson,  (8  Seld.,  478,)  appliea  This  says:  "Every  fact 
which  the  plaintiff  must  prove  to  enable  him  to  maintain  his 
suit,  and  which  the  defendant  has  a  right  to  controvert  in  his 
answer,  must  be  distinctly  averred  or  stated.*' 

8.  If  this  be  true  as  to  one  of  the  claims,  it  must  be  true  as  to 
all  of  thena,  and  it  is  not  sufficient,  as  plaintiffs  seemed  to  sup- 
pose on  the  argument  at  Special  Term,  to  show  one  valid  claim  . 
belonging  to  each  plaintiff  constituting  him  a  creditor. 

(a.)  It  is  admitted  that  the  ownership  of  any  valid  claim  over 
$100  by  the  plaintiffit  severally,  would  entitle  them  to  bring  this 
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action,  but  having  made  claim  to  be  creditors  in  certain  specified 
amounts,  thej  are  bound  to  state  fisu^ts  which  show  them  to  be 
creditors  in  the  amount  stated. 

4.  The  question  whether  they  are  creditors  or  not,  is  one  apon 
which  the  defisndants  have  a  right  to  take  issue;  and  it  is  impo^ 
sible  for  them  to  do  this  without  the  averments  required  to  be 
made  bj  the  order  of  the  Special  Term. 

IIL  It  was  necessary  that  the  complaint  should  be  verified  bj 
or  on  behalf  of  each  class  of  plaintifis. 

1.  The  plaintiff  who  did  verify  the  complaint,  could  not  poB- 
sibly  know  that  the  allegations  in  the  complaint,  touching  the 
claims  and  rights  of  his  co-plaintifGs,  were  true,  and  we  have  a 
right  to  purge  the  conscience  of  each  plaintiff  or  class  of  plaintiff 

2.  If  their  complaint  is  to  be  treated  as  a  verified  complaint^ 
the  oaths  of  the  plaintiffs,  several  in  interest^  should  be  upon  the 
record. 

3.  It  has  been  repeatedly  held  that  when  different  parties  to  a 
promissory  note  are  sued  together,  under  the  statute,  even  if  the 
parties  have  a  common  defense  and  join  in  their  answer,  the 
pleading  must  be  verified  by  all  the  parties.  {Hull  v.  Ballf  14 
How.  Pr.  R,  805 ;  Andrews  v.  Storms^  5  Sand.,  609 ;  Y(mng9  v. 
Seely,  12  How.  Pr.  R,  895.) 

The  remedy  by  motion  was  the  proper  one,  and  the  order  of 
the  Special  Term  should  be  affirmed,  with  costs. 

By  the  Coubt — ^Bosworxh,  Ch.  J.  This  action  cannot  be 
noLaintained  unless  the  plaintifb  w^re,  or  unless  some  one  of  them 
was  a  creditor  of  the  limited  partnership  of  Ely,  Bowen  h 
MoConnell  at  the  time  the  action  was  commenced. 

The  allegations  employed  to  show  that  they  were  such  credit- 
ors, should  be  sufficiently  definite  and  specific  to  inform  the 
defendants  when,  in  what  manner,  and  by  what  contracts  of  said 
firm,  it  is  claimed  that  tiiey  became  indebted  to  the  plainti£b 
severally,  and  in  what  amount* 

It  is  as  important  in  a  suit  like  the  present,  as  in  one  brought 
to  recover  a  judgment  in  personam^  tiiat  these  particulars  should 
be  stated  in  order  that  the  defendants  may  set  up  by  answer  that 
said  alleged  demands  have  been  paid  or  settied ;  or  if  no  such 
demands  ever  existed,,  that  issues  may  be  formed  by  the  plead* 
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ings^  which  will  show  what  claims  must  be  proved  to  establish 
the  fact  that  the  plaintiflb  were  severally  creditors  when  this 
action  was  commenced. 

This  will  not  subject  the  plaintifibto  any  inconvenience  which 
is  not  common  to  all  plaintiffs  who  institute  an  action  and  claim 
relief  on  the  ground  that  the  defendants,  or  some  of  them,  are 
their  debtor& 

To  allow  the  plaintiffs,  in  the  present  case,  to  state  less  than 
this  in  their  complaint,  will  expose  the  defendants  to  the  hazard 
of  having  notes  made  by  them,  produced  and  offered  in  evidence 
at  the  trial,  which  the  plaintiffi  do  not  now  own,  or  to  which 
there  may  be  a  good  defense,  without  its  being  in  their  power  to 
establish  these  &icts,  and  that  solely  because  the  comphdnt  does 
not  enable  them  to  know  what  are  the  notes  or  causes  of  action 
which  the  plaintiff  intend  to  prove,  to  show  that  they  are  such 
creditors  as  the  complaint  alleges. 

We  know  of  no  rule  of  pleading,  nor  of  any  precedent,  which 
sanctions  a  complaint  like  the  present,  in  respect  to  that  portion 
of  it  to  which  the  order  appealed  fix)m  relates. 

In  respect  to  so  much  of  the  order  as  relates  to  the  verification 
of  the  amended  complaint,  it  is  sufficient  to  say  that  the  same 
rule  applies  to  that  as  to  an  answer. 

When  any  pleading  is  verified,  ''  it  must  be  by  the  affidavit  of 
the  party,  or  if  there  be  several  parties  united  in  interest  and 
pleading  together,  by  at  least  one  of  such  parties  acquainted  with 
the  &cts,  if  such  party  be  within  the  county  where  the  attorney 
resides,  and  capable  of  making  the  affidavit"  (Code,  §§  156, 157, 
[183,  134]) 

It  is  provided  by  statute  that  whenever  in  any  statute  any 
"  party  or  person  is  described  or  referred  to  by  words  importing 
the  singular  number,"  several  persons  shall  be  deemed  to  be 
included.  (2  R  S.,  Ist  ed.,  778,  §  11.) 

When  the  Code  requires  the  verification  to  be  made  by  the 
affidavit  of  the  party,  it  requires  the  affidavit  to  be  made  by 
every  party  who  unites  in  such  pleading,  whose  interest  is  seve- 
ral. K  this  be  not  done,  the  adverse  party  should  not  be  required 
to  treat  it  as  a  pleading  verified  as  the  Code  requires. 

This  rule  has  been  applied  to  answers  in  which  several  per^ 
sons  not  united  in  interest  have  joined.    There  is  no  reason  why 
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it  should  not  be  applied  to  a  complaint  in  an  action  commenced 
by  several  persons  as  plaintiff,  who  are  not  united  in  interest. 
At  all  events,  the  Code  does  not  discriminate  between  them',  but 
on  the  contrary  applies  the  same  rule  to  both. 

The  order  should  be  so  modified  as  not  to  require  any  of  the 
plaintiffs,  whose  demands  consist,  in  whole  or  in  part,  of  pro- 
missory notes  made  by  the  limited  partnership,  to  do  more  in 
respect  thereto  than  to  describe  such  notes  accurately  or  to  set 
forth  copies  of  them.    In  other  respects  it  should  be  affirmed. 

Order  affirmed. 


Catherinb  N.  Forrest  v.  Edwin  Forrest. 

1.  In  an  action  in  which  a  dirorce  has  been  granted  and  a  reference  had  to 
settle  the  amount  of  alimony,  on  which  reference  the  testimony  is  very 
Yoluminous  and  the  amount^  reported  to  be  just,  large,  and  the  defendant's 
counsel  aUeging  errors  committed  by  the  Referee,  and  being  in  doubt  whe- 
ther, under  a  system  of  practice  recently  introduced,  it  is  necessary,  in  order 
to  reyiew  the  proceeding,  to  make  a  case  and  move  thereon  to  set  aside  the 
report  and  for  a  new  trial  or  further  hearing  before  the  Referee,  or  whether 
he  can  move  on  the  report  and  testimony  and  his  exceptions,  the  Court  will 
extend  the  time  and  stay  the  plaintifif  *s  proceedings  to  enable  the  counsel 
to  determine  his  course,  and  prepare  his  papers. 

2.  It  seems  in  such  case  that  the  review  of  the  proceedings  on  such  a  ref(fr- 
rence  is  by  a  hearing  of  the  exceptions  on  the  testimony,  report  and  minute 
of  proceedings  annexed  thereto,  and  that  no  formal  case  is  neoeasaiy. 
(Rule  of  Court,  No.  3Z) 

3.  Although  in  the  progress  of  an  action  for  a  divorce  alimony  pendente  Ith 
has  been  once  fixed  and  allowed  to  the  plaintiff,  the  amount  may  be  altered 
and  increased  upon  its  appearing  that  the  necessities  of  the  plaintiff  require 
it,  and  the  amount  of  the  defendant's  property  is  such  that  the  incre^»ed 
allowance  is  reasonable. 

4.  The  amount  reported  to  be  reasonable  by  the  Referee,  appointed  to  settle 
the  amount  of  permanent  alimony,  is  not  to  be  taken  as  the  tiile  in  delN'- 
mining  the  alimony  to  be  allowed  pending  the  further  litigation,  and  while 
that  report  is  itself  in  course  of  being  reviewed  on  exceptions. 

6.  In  determining  the  allowance  of  alimony,  the  amount  of  the  principal  of 
>the  defendant's  estate  being  stated  by  himself  it  is  just  to  aasume  that  be 
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makes  that  principal  yield  a  reasonable  income  unless  he  shows  some  suffi- 
cient reason  why  he  does  not  and  cannot 
(Before  Woodbuff,  J.,  at  Special  Term.) 

Heard,  December ;  decided,  December  31s^  1859. 

In  this  action  a  decree  for  divorce  having  been  granted,  a  refe- 
lence  was  ordered  to  inquire  what  alimony  should  be  allowed  to 
the  plaintiff.  (6  Duer,  102-151.)  Pending  the  reference  and  in 
July,  1859,  an  order  was  made  allowing  temporary  alimony  at 
the  rate  of  $200  per  month,  and  that  the  defendant  advance  to 
her  $1,500  towards  counsel  fees  and  the  expenses  of  the  refe- 
rence. (3  Bosw.,  650-666.) 

The  reference  proceeded ;  and  the  amount  reported  to  be  just 
and  reasonable  by  the  Beferee  was  $4,000  per  annum,  and 
required  the  payment  of  a  large  sum  for  arrears. 

Numerous  exceptions  were  taken  by  the  defendant  to  the 
rulings  of  the  Beferee  on  the  hearing  before  him  and  also  to  his 
final  decision ;  and  the  matter  being  about  to  undergo  further 
examination  before  the  Court  at  Special  Term  on  the  report  of 
the  Beferee,  the  defendant's  counsel  suggested  a  doubt  whether 
under  the  present  practice  it  was  necessary,  in  order  to  review 
the  proceedings  before  the  Beferee,  that  he  should  make  a  case 
as  upon  a  motion  for  a  new  trial,  or  whether,  on  the  other  hand,  a 
hearing  could  be  had  on  the  exceptions,  and  the  Beferee's  report, 
to  which  is  annexed  the  testimony  taken  and  a  minute  of  all  the 
proceedings  had  before  him;  and  upon  such  suggestion,  and 
showing  that  the  testimony  was  voluminous,  the  defendant 
moved  for  twenty  days'  additional  time  within  which  to  prepare 
a  case  or  exceptions  (if  a  formal  case  or  anything  in  the  nature 
of  a  bill  of  exceptions  should  be  deemed  necessary)  and  for  a 
stay  of  proceedings. 

A  cross-motion  was  at  the  same  time  made  on  behalf  of  the 
plaintiff  for  an  increase  of  the  allowance  for  alimony  pending 
the  further  controversy,  on  showing  that  the  provision  hereto- 
fore made  was  insufficient  and  claiming  that  the  full  amount 
reported  by  the  Beferee  should  be  allowed  to  her,  and  asking 
also  further  provision  for  expenses  and  counsel  fees. 

The  facts  material  to  be  noticed  are  stated  in  the  opin- 
ion of  the  Court  Both  motions  were  argued  and  decided 
together. 

Bosw.— Vol.  T.  86 
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Woodruff,  J.  The  time  which  I  have  taken  for  the  consi- 
deration of  these  motions  was  not  so  mach  required  by  any 
questions  of  doubt  or  difficulty  appearing  after  examination  of 
the  papers  submitted,  as  by  the  number  and  voluminous  charac- 
ter of  the  papers  upon  which  the  motions  were  respectively  made 
and  opposed.  Laying  out  of  view  the  notoriety  which  has  been 
given  to  the  litigation,  the  freedom  and  extent  to  which  in  its 
various  stages  it  has  been  the  subject  of  comment)  and  the  bitter- 
ness of  feeling  which  has  characterized  many  of  the  papers  pre- 
sented by  the  parties  from  time  to  time,  the  questions  now  rused 
are  not  extraordinary,  and  do  not  involve  ^points  of  novel^  or 
difficulty. 

1.  The  defendant  desires  to  review  the  prooeedings  had  on  a 
reference  involving  a  question  of  large  pecuniary  importance. 
The  result  of  that  reference,  if  the  report  of  the  Referee  be  con- 
firmed, will  require  him  to  pay  to  the  plaintiff  a  present  sum  of 
about  $86,000,  and  in  the  future  an  annuity  of  $4,000.  BSs 
counsel  declares,  under  the  sanction  of  his  oath,  his  belief  thit 
errors  have  been  committed  on  the  reference,  to  the  prejudice  of 
the  defendant,  which  should  be  the  subject  of  review  on  a  proper 
presentation  to  the  Court  of  all  the  proceedings  had  before  the 
Referee  before  the  report  is  confirmed. 

The  papers  which  must  necessarily  be  prepared  for  that  review 
are  voluminous,  and  the  counsel  expresses  some  doubt  as  to  the 
precise  form  in  which  that  review  is  to  be  had. 

Additional  time  is  therefore  asked  to  enable  the  counsel  to 
prepare  the  case,  (if  a  case  be  necessary,)  in  order  that  the  defend- 
ant's right  of  review  be  ftiUy  preserved  to  him. 

I  deem  the  application  in  all  respects  reasonable,  and  the  indul- 
gence sought  should  be  granted.  It  is  the  constant  practice  of 
the  Court  to  grant  a  similar  indulgence  in  cases  of  far  less  impor- 
tance, and  oflen  when  the  necessity  for  further  time  is  fitr  leaa^ 
and  die  grounds  of  the  application  of  slighter  force. 

As  suggested  by  me  on  the  argument,  I  am  of  the  opinion  thai 
this  report  may  be  reviewed,  and  must  be  reviewed,  in  oonformity 
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to  the  32d  of  the  Bides  of  Court,  on  exception,  and  that  no  other 
"case"  is  necessary  than  copies  of  the  report  of  the  Beferee  and 
the  testimony  taken  by  him,  and  proceedings  had  before  him,  as 
detailed  in  the  papers  annexed  to  such  report,  and  a  copy  also 
of  the  defendant's  exceptions.  But  I  do  not  deem  it  my  duty, 
on  this  motion,  to  decide  that  question,  either  to  relieve  the  coun- 
sel firom  the  responsibility  of  taking  such  course  as  they  may 
deem  regular,  or  to  endanger  the  defendant's  rights,  by  deciding 
in  advance  a  question  not  necessarily  involved  in  the  motion 
before  me,  especially  since,  if  I  should,  by  such  decision,  deprive 
the  defendant  of  the  means  of  a  full  review  of  the  decisions  by 
which  he  alleges  he  has  been  aggrieved,  it  might  perhaps  be 
impossible  at  a  future  d^y  to  repair  the  mischief  if  I  should  fall 
into  any  error  by  acting  on  the  opinion  above  expressed.  If  he 
should  prepare  a  case,  and  it  should  be  deemed  irregular  and  be 
set  aside  on  motion,  he  will  have  lost  no  rights ;  while,  if  I  deny 
him  time,  he  may  be  remediless. 

I  may,  no  doubt,  safely  assume  that  the  defendant's  attorney 
has  been  reasonably  active  and  industrious  mnce  the  Beferee's 
report  was  filed,  and,  if  so,  has  had  ah-eady  twenty  days  since 
the  report  ^as  filed  for  the  preparation  of  his  papers  therein. 
An  additional  twenty  days  will,  no  doubt,  be  sufficient  within 
which  to  determine  whether  a  formal  case  is  necessary,  and  to 
prepare  it,  or  complete  its  preparation.  And  the  order  will  give 
him  twenty  days  firom  the  2d  of  January,  and  provide  that  the 
plaintiff's  proceedings  be  stayed,  unless  the  Court  at  Special  Term 
shall  sooner  decide  to  hear  the  cause  under  the  82d  Bule,  or  in 
conformity  to  the  order  by  which  the  reference  was  directed, 
without  any  case  being  made  other  than  a  copy  of  the  report  and 
accompanying  proofe,  &c.,  and  the  defendant's  exceptions;  in 
which  event  the  stay  of  proceedings  shall  cease,  so  as  to  permit 
the  cause  to  be  heard  on  the  report  and  the  exceptions  thereto. 
If  the  stay  of  proceedings  be  not  so  terminated,  it  shall  continue 
until  the  case,  if  duly  made  and  served,  shall  be  settled. 

2.  In  relation  to  the  plaintiff's  motion  for  a  greater  allowance  by 
way  of  alimony,  I  do  not  deem  it  proper,  on  the  mere  ground 
that  the  Beferee  has  determined,  on  the  evidence  before  him,  that 
$4,000  a  year  is  a  reasonable  and  proper  sum  for  permanent  ali- 
mony, to  adopt  that  report  before  it  has  been  confirmed  and 
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while  it  is  claimed  by  the  defendant,  under  the  advioe  of  his 
counsel,  to  be  liable  to  exception  for  grave  errors,  and  require  the 
defendant  to  pay  that  amount,  while  the  report  itself  is  undergoing 
the  review  which  the  defendant  is  entitled  to. 

Until  final  judgment,  any  order  for  alimony  should,  I  think, 
be  governed  by  the  rules  usually  regulating  the  temporary  pro- 
vision which  is  clearly  and  palpably  just,  whatever  may  be  the 
sum  finally  awarded.  Were  I  now  to  adopt  the  finding  and 
report  of  the  Referee,  I  might,  with  propriety,  be  said  to  have 
confirmed  it  pro  hac  vict,  in  advance  of  the  action  of  the  Court 
upon  it,  and  without  a  hearing  of  the  defendant  upon  his  objec- 
tions to  the  report 

On  the  other  hand,  it  is  quite  dear  to  my  mind  that— it  being 
finally  settled  in  this  Court  that  the  plaintiff  is  entitled  to  her 
judgment  of  divorce  and  to  alimony  on  the  ground  tiiat  her 
husband  is  guilty  and  that  she  is  innocent — ^if  I  could  certainly 
know,  at  this  time,  what  sum  would  be  finally  awarded,  it  would 
be  my  duty  to  allow  her  that  sum,  else  a  premium  would  be 
offered  to  the  defendant  as  an  inducement  to  delay  the  final  order 
to  the  utmost  of  his  power.  But  it  is  impossible  that  I  can  be 
80  assuredly  informed. 

It  i.s,  however,  equally  clear  that,  though  I  can  have  no  such 
certain  knowledge,  I  am  bound,  if  the  pecuniary  circumstances 
of  the  defendant  are  such  as  to  warrant  it,  to  see  that  the  plaintiff 
is  reasonably  and  comfortably  provided  for  until  the  permanent 
provision  for  her  shall  take  effect.  And  that  this  is  not  unjust  to 
the  defendant  is  too  plain  to  require  discussion ;  for,  if  he  were 
wholly  innocent  of  the  charges  made  against  him  by  the  plaintiff 
he  is  bound  to  make  that  provision,  and  his  having  been  found 
guilty  by  the  verdict  of  an  impartial  jury,  on  a  full  and  fair  trial, 
cannot  render  the  obligation  any  less. 

Upon  consideration  of  the  affidavits  on  the  part  of  the  plaintiff 
and  taking  the  defendant's  own  testimony  before  the  Referee  as  a 
guide  to  the  amount  of  his  estate,  I  cannot  avoid  the  conclusion 
that  the  provision  now  made  for  the  plaintiff  is  inadequate.  The 
aggregate  of  his  fstate  he  first  states  to  be  $260,000.  He  after- 
wards states  that  the  aggregate  is  $176,800;  and  his  explanation 
of  the  difference  shows  that  he  has,  since  this  suit  was  brought, 
^ven  large  amounts  of  property  to  his  sisters,  or  purchased  and 
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paid  for  large  amounts  of  property  wliich  he  has  caused  to  be 
conveyed  to  them.  Now,  without  assuming  that  the  defendant 
is  earning  anything  by  his  own  personal  exertions,  and  requiring 
only  that  he  obtain  a  reasonable  income  from  the  property  he  has 
accumulated,  and  even  recognizing  the  gifts  to  his  sisters,  (which, 
so  far  as  the  plaintiff  is  to  be  affected  thereby,  ought  not  to  be 
taken  as  a  diminution  of  his  means  to  her  prejudice,)  it  is  plain 
that  she  is  now  entitled  to  receive,  even  as  temporary  alimony, 
at  least  $3,000  a  year;  and  he  is  entirely  able  to  pay  it  I  am 
not  considering  the  question  of  permanent  alimony,  upon  the 
whole  evidence  before  the  Beferee ;  and,  in  naming  $3,000, 1  am 
not  intimating  any  opinion  on  the  question  whether  the  report 
of  the  Beferee  is  right  or  not  But,  conceding  that  temporary 
alimony  ought  to  be  fixed  at  a  sum  clearly  within  the  limit  allow- 
able in  fixing  permanent  alimony,  the  sum  of  $3,000  a  year  is 
moderate,  with  reference  to  his  means  and  her  necessities. 

The  plaintiff,  by  her  motion,  asks  for  a  further  sum  for  expenses 
and  counsel  fees.  But  she  has  not  shown  that  the  moneys  pro- 
vided for  such  expenses  and  fees  by  the  order  of  July  last  have 
been  expended.  Fifteen  himdred  dollars  were  directed  to  be 
paid,  and  were,  it  may  be  presumed,  paid  by  the  defendant 

The  plaintiff  states  that,  for  expenses  of  the  reference,  other  than 
counsel  fees,  she  has  paid  out  upwards  of  $500.  It  is  true  that 
the  C!ourt  might  presume  that  she  has  also  paid  the  balance,  or  a 
great  portion  thereof,  to  counsel,  if  they  have  been  ftilly  paid  for 
the  conduct  of  the  reference,  the  proceedings  upk)n  which  have 
been  produced  on  this  motion.  But  it  is  not  so  stated ;  and  I 
prefer  not  to  indulge  in  conjecture  on  a  subject  when  the  truth 
might  so  easily  have  been  shown.  If  she  has  $1,000,  or  there- 
abouts, unexpended,  she  has  no  present  need  of  more,  unless,  nor 
until,  she  has  been  required  to  pay  it  And,  if  she  has  paid  it  to 
her  counsel,  she  can  easily  state  it  It  wiU  be  time  enough  to  make 
an  order  when  she  shows  its  necessity  more  distinctly ;  and  for 
money  for  expenses  of  the  litigation,  she  can  apply  at  any 
time. 

The  direction  as  to  the  alimony  wiU  be,  that  it  be  paid  in 
monthly  sums  of  $260,  instead  of  $200,  as  directed  in  July  last 

Costs  of  the  motion  will  abide  the  final  disposition  of  costs  in 
the  action. 
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1.  Where  a  defendant  has  a  verdict  against  him  at  the  triai,  and  makes  a  case 
to  which  amendments  are  served,  and  judgment  is  entered  on  the  verdict 
while  the  case  and  amendments  are  with  the  Judge  to  be  settled,  the  Goiut 
has  the  power,  after  the  time  to  appeal  has  expired,  to  relieve  the  defendant 
from  the  judgment^  and  pennit  him  to  be  heard  on  the  case. 

2.  But  in  order  to  justify  the  granting  of  such  relief  the  case  should  be  one 
of  unquestionable  mistake  on  the  part  of  the  defendant^  and  evince  perfect 
good  faith,  and  should  be  meritorious. 

3.  Granting  such  relief  even  in  such  a  case  is  going  to  the  extreme  verge  of 
judicial  discretion. 

4.  If  granted,  it  should  be  upon  terms  of  securing  to  the  plaintiff  payment  of 
his  verdict  and  costs,  if  a  new  trial  is  denied;  and  an  election  to  admit  ser- 
vice of  notice  of  appeal  as  of  the  time  that  it  might  have  been  served  as 
a  matter  of  course,  and  thus  restrict  the  defendant  to  a  hearing,  upon  sudi 
appeal,  of  any  exceptions  he  may  have  taken  at  the  trial 

(Before  Boswobth,  CL  J.,  and  Hoffman,  Woodbuft,  Mohorzet  and 
Robertson,  J.  J.) 
Heard,  February  18;  decided,  February  25, 1860. 

This  action  was  tried  on  the  28th  of  Jannaiy,  1859.  A  caae 
containing  exceptions  taken  at  the  trial  was  served  on  the  10th 
of  February,  and  amendments  thereto  on  the  8th  of  March,  and 
soon  thereafter  the  exceptions  and  amendments  were  left  with 
the  Judge  to  be  settled,  and  were  settled  in  July,  1859. 

In  the  meantime,  and  on  the  19th  of  May,  judgment  was  per- 
fected and  notice  thereof  was  served  on  the  defendants'  attorney, 
but  no  appeal  was  taken  from  the  judgment 

After  the  case  was  settled  and  had  been  engrossed,  and  in 
September,  1859,  the  attorneys  met  together  and  examined  it 
with  a  view  to  see  that  it  was  correctly  engrossed  and  in  a  proper 
condition  to  be  printed.  The  plaintiff's  attorney  did  not  then 
suggest  that  the  defendants  had  no  right  to  be  heard  further,  and 
undoubtedly  for  the  reason  that  he  took  it  for  granted  that  a 
notice  of  appeal  had  been  duly  served.  Under  date  of  Septem- 
ber 20,  1859,  plaintiff's  attorney  wrote  to  defendants*  attorney 
thus :  "  I  learn  from  my  Clerk  Uiat  no  appeal  was  ever  taken  in 
this  case."  ^ 
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From  that  time  until  the  SOth  of  November,  1869,  the  attor- 
neys had  interviews  oral  and  written  as  to  the  posture  of  the 
case,  and  with  a  view  on  the  part  of  defendants'  attorney  to  pro- 
cure a  removal  of  the  obstacles  to  his  being  heard  on  the  excep- 
tions. The  position  taken  by  the  plaintifl^'  attorney  was,  that 
although  he  was  willing  to  oblige  the  defendant's  attorney  in 
every  way  possible  consistent  with  his  duty  to  his  client ;  yet 
that  judgment  had  been  regularly  entered  and  notice  thereof 
given,  the  time  to  appeal  had  elapsed,  and  the  case  and  exceptions 
could  not  be  heard,  and  he  was  not  at  liberty  and  had  no  power 
to  waive  the  rights  which  his  client  had  thereby  acquired. 

The  affidavits  show  that  the  defendants'  attorney  acted  in  per- 
fect good  £Edth,  and  at  no  time  suspected  there  was  a  doubt  of 
his  right  to  be  heard  on  the  exceptions,  until  he  received  the 
note  of  the  20th  of  September,  1869 ;  and  that  he  mislaid  and 
entirely  forgot  that  a  notice  of  the  entry  of  the  judgment  had 
been  served  upon  him.  On  the  20th  of  November,  1869,  he 
gave  notice  of  a  motion  to  set  aside  the  judgment  for  irregu- 
larity, on  the  ground  that  the  making  of  the  bill  of  exceptions, 
service  of^  amendments  thereto  and  submitting  the  same  for  set- 
tlement operated  as  a  stay  of  proceedings ;  and  at  all  events  to 
be  relieved  from  it  on  terms  on  the  ground  of  surprise  and 
mistake. 

That  motion  was  denied  by  an  order  made  on  the  16th  of 
January,  1860,  and  from  that  order  the  defendants  appealed  to 
the  General  Term. 

a.  &  Emmetj  for  appellant 

B.  D.  Smimany  for  respondent 

By  the  C!oubt— Bosworth,  Ch.  J.  Section  174  [149]  of 
the  Code  allows  the  Court  "  in  its  discretion,  and  upon  such 
terms  as  may  be  just,  at  any  time  within  one  year  after  notice 
thereof,  to  relieve  a  party  from  a  judgment  *  *  taken  against 
him  through  his  mistake,  inadvertence,  surprise,  or  excusable 
neglect" 

Before  the  Code,  and  prior  to  the  passage  of  the  act  of  the 
13th  of  April,  1882,  (chap.  128,)  it  was  well  settled  that  the  ser- 
vice of  a  bill  of  exceptions,  of  amendments  thereto,  and  a  sub- 
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mission  of  them  for  settlement  before  judgment  had  been  entered, 
operated  j?er  56  as  a  stay  of  proceedings.  {Roosevelt  y.  ITie  Heirs 
of  FuUarij  7  Cow.,  107 ;  Pdleireau  v.  Moore,  9  Wend.,  493.) 

The  act  of  April  18,  1832,  allowed  judgment  to  be  entered 
afler  the  exceptions  were  settled  or  a  case  had  been  made,  and 
the  exceptions  to  be  heard  subsequently.  But  that  act  in  terms 
applied  only  to  the  Supreme  and  Circuit  Courts,  and  did  not 
affect  proceedings  in  this  Court,  or  in  the  Courts  of  Conmion 
Pleas  of  the  several  counties. 

The  rule  in  those  Courts  continued  unchanged  down  to  the 
time  the  Code  took  eflfect.  Prior  to  the  act  of  1832,  bills  of 
exceptions  taken  at  the  Circuits  were  heard  in  the  Supreme 
Court  before  judgment  was  entered.  Those  taken  in  the  Courts 
of  Common  Pleas  (except  the  city  and  coimty  of  New  York) 
were  reviewed  in  the  first  instance  by  a  writ  of  error  firom  the 
Supreme  Court  to  the  inferior  Court 

The  Code^  declares  that  a  motion  for  a  new  trial  on  a  case  or 
exceptions,  «  *  *  must,  in  the  first  instance,  be  heard  and 
decided  at  the  Circuit  or  Special  Term,  except  in  a  single  specified 
case. 

It  is  not  surprising  that  an  attorney,  conscious  that  his  adver- 
sary was  distinguished  for  his  fiumess  and  liberality,  and  there- 
fore not  feeling  any  necessity  for  extreme  watchfulness  over  the 
regularity  of  his  proceedings,  and  having  totally  foi^tten  that 
a  notice  of  entering  judgment  had  been  served;  should  have 
deceived  himself  into  the  conviction  that  his  proceedings  were 
regular  and  that  he  had  secured  the  right  to  be  heard  on  the  ex- 
ceptions. And  the  plaintiff's  attorney,  in  declining  to  waive  the 
ddfault  now,  does  so  only  because  he  supposes  he  has  not  the 
power,  authority  and  right  to  do  it 

But  the  defendants'  attorney  does  not,  by  his  affidavits,  show 
that  he  supposed  the  plaintiff  was  stayed,  by  the  submission  of 
the  proposed  exceptions  and  amendments  for  settlement,  from 
entering  judgment;  he  seems  to  have  had  and  acted  upon  the 
impression  that  he  would  be  heard  as  a  matter  of  course  at  the 
General  Term. 

We  think  that  section  264,  [219,]  by  declaring  "that  if  a  dif- 
ferent direction  be  not  given  by  the  Court,  the  clerk  must  enter 
judgment  in  conformity  with  the  verdict^"  in  effect,  enacts  that 
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proceedings  shall  only  be  stayed  by  order  of  the  Court.  And 
that  if  no  stay  be  granted  by  the  Court  or  a  Judge  before  judg- 
ment  is  perfected,  the  defeated  party  cannot  subsequently  make 
a  motion  for  a  new  trial  under  section  265  of  the  Code.  Such 
party,  however,  if  he  has  taken  exceptions  may  appeal  from  the 
judgment  and  on  such  appeal  have  the  exceptions  considered, 
provided  he  prepares  a  bill  of  exceptions  and  has  it  settled| 
within  the  time  prescribed  by  the  rules  of  the  Court 

If  the  meaning  and  effect  of  section  264  be  not  such  as  is 
above  suggested,  then  it  does  not  occur  to  me  that  the  provisions 
of  the  Code  are  inconsistent  with  the  rule  declared  in  7  Cowen 
and  9  Wendell,  {supra,)  and  if  they  are  not,  section  469  would 
justify  the  belief  that  it  continued  in  force. 

But  I  think  the  provisions  of  the  Code  do  not  favor  the  con- 
elusion  that  a  bill  of  exceptions  per  se  stays  the  entry  of  judg- 
ment It  did  not  in  the  Supreme  Court  after  the  act  of  1882 
{supra)  was  passed,  and  that  act  has  no  application  to  suits  com- 
menced under  the  Code. 

In  this  view  the  plaintiff  is  entirely  regular.  The  defendants 
had  no  right  to  be  heard  at  Special  Term  after  the  judgment  had 
been  regularly  perfected.  (15  J.  R.,  854;  4  Hill,  125.) 

They  could  not  be  heard  at  General  Term  because  they  omit- 
ted to  appeal  within  the  time  allowed  by  law. 

It  is  very  clear,  however,  that  this  has  resulted  firom  the  mis- 
take of  the  defendants'  attorney.  And,  practically,  the  question 
is,  is  he  so  utterly  without  excuse  that  his  clients  must  abide  by 
the  consequences  of  it 

It  is  very  clear,  that  he  acted  in  good  feith.  He  prepared  his 
case  promptly ;  and  there  seems  to  be  no  want  of  diligence,  after 
he  knew  it  was  settled,  to  get  it  in  a  condition  to  be  brought  be- 
fore the  Court 

He  had  forgotten  that  he  had  ever  been  served  with  a  notice 
of  judgment,  and  even  now  has  no  recollection  of  it  This  is 
easily  explained,  when  it  appears  that  he  supposed  he  had  a  right 
to  be  heard  as  a  matter  of  course.  Having  that  conviction,  ser- 
vice of  such  a  notice  would  be  regarded  by  him  as  unimportant| 
and  would  make  no  impression  and  would  not  be  recollected. 

Some  two  months  at  least,  afl«r  the  time  to  appeal  had  expired 
he  and  the  plaintiff's  attorney  met  and  compared  an  engrossed 
Bosw.— Vol.  V.  86 
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copy  of  the  bill  of  exceptions  with  the  proposed  exceptions  and 
amendments,  and  the  alterations  tiierein,  made  by  the  Judge  in 
settling  them. 

This  labor  was  expended  by  both  attorneys  under  the  convic- 
tion of  both,  that  the  case  was  one  on  which  the  defendants  had 
a  right  to  be  heard,  and  on  which  he  would  be  heard  as  a  matter 
of  course,  the  one  supposing  that  no  notice  of  appeal  was  neces- 
sary, and  the  other  that  a  notice  of  appeal  had  been  duly  served. 

In  the  present  case,  a  hearing  can  be  had,  without  subjecting 
the  plaintiff  to  any  prejudice,  except  such  as  may  result  firom 
the  mpre  delay  that  must  occur  to  enable  such  hearing  to  be  had. 
The  defendants  can  be  compelled,  as  a  condition  to  granting  them 
any  reliei^  to  give  perfect  security  to  pay  the  sum  recovered  with 
interest  and  costs,  if  such  security  be  deemed  of  any  importance. 

Under  such  circumstances,  as  the  good  faith  of  the  defendants' 
attorney  cannot  be  and  is  not  questioned,  as  it  is  indisputable 
that  it  is  wholly  owing  to  his  mistake,  in  respect  to  the  proper 
practice  to  be  pursued,  that  his  clients  have  lost  the  privilege  to  be 
heard  as  a  matter  of  strict  right ;  and  as  a  hearing  can  be  had 
without  much  delay,  and  as  the  plaintiff  can  be  made  perfectly 
secure  of  being  paid  tiie  verdict,  with  interest  and  costs,  (if  the 
verdict  be  just  and  ought  to  stand,)  I  think  the  plaintiff  should 
be  relieved  fix)m  the  judgment 

It  is  not  questioned  that  the  exceptions  taken  present  points 
deserving  a  careful  consideration. 

In  Oase  v.  Shepherd,  (1  J.  C,  245,  in  1800,)  the  Court  allowed 
a  motion  for  a  new  trial  on  a  case  to  be  heard  after  judgment 
perfected,  on  the  ground  that  the  defendant's  attorney  had  mis- 
construed the  4:th  Rule  of  January  Term,  1799.  Li  the  same 
case,  the  rule  was  stated  to  be  that  the  Court,  "  will  not  hear  an 
argument  to  set  aside  a  verdict,  default  or  inquisition,  after  a 
judgment  has  been  duly  entered." 

In  Jacksorij  ex  dem.^  v.  C^iacej  (15  J.  R.,  854,  in  1818,)  the  Court 
refused  to  hear  a  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  noticed  to  be  made  after  judgment  perfected. 
The  Court  said,  "  in  no  case  has  a  motion  for  a  new  trial  been 
heard,  after  a  judgment  has  been  regularly  perfected.  The  case 
of  Shepherd  arose  soon  after  the  present  rules  and  orders  of  the 
Court  were  made,  and  the  Court,  under  the  particular  circum- 
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stances  of  the  case,  of  an  alleged  misapprehension  of  the  mean- 
ing of  the  4th  Eule  of  January  Term,  1799,  allowed  the  motion 
to  be  made." 

In  Savage  v.  Hicks,  (2  Wend.,  246,  in  1829,)  thirty  years  after 
the  practice  had  been  settled,  that  such  a  motion  could  not  be 
made  aft»r  judgment  perfected,  the  Court  granted  that  relief  on 
the  ground  that  a  case  had  been  made  in  good  faith  and  served 
before  the  judgment  was  entered.  It  was  an  inadvertence  of  the 
attorney  that  he  had  omitted  to  obtain  a  stay  of  proceedings  until 
the  case  could  be  heard.  {Hawhina  y.  The  Dvichesa  and  Orange 
Steamboat  Co.,  7  Cow.,  467.) 

In  the  present  suit  as  in  that,  a  case  was  duly  made  and  settled, 
and  it  was  done  in  good  fidth.  In  this  suit,  after  the  case  was 
settled,  the  attorneys  met  together  and  compared  it  with  an 
engrossed  copy,  so  that  it  could  be  ascertained  that  the  defend- 
ants' attorney  might  have  it  printed  or  copies  made  for  the  hear- 
ing, without  any  hazard  of  future  changes  by  a  motion  to  resettle 
it  or  otherwise,  and  both  attorneys  undoubtedly  then  supposed 
that  the  defendants  could  be  heard  upon  it  as  a  matter  of  strict 
right. 

During  the  interval  between  the  passage  of  the  act  of  April, 
1832,  {supra^  and  the  enactment  of  the  Code,  the  right  td  be  heard 
after  judgment  perfected,  in  actions  in  the  Supreme  Court,  was 
a  strict  right 

The  Code,  as  enacted  in  1848,  did  not  permit  a  judgment  to 
be  entered  until  after  the  expiration  of  four  days  from  the  ver- 
dict (Laws  of  1848,  p.  588,  §  220.) 

As  amended  in  1849,  judgment  could  be  entered  at  once,  and 
it  became  final  afl»r  the  expiration  of  four  days,  "  unless  the 
Court  or  a  Judge  thereof  ordered  the  case  to  be  reserved  for 
argument  or  further  consideration,  or  granted  a  stay  of  proceed- 
inga  (Laws  of  1849,  p.  667,  §  265.) 

This  language  might  be  understood  as  authorizing  a  motion 
for  a  new  trial  after  judgment  entered,  provided  an  order  was 
obtained  within  the  four  days  directing  it,  or  staying  proceedings. 

The  Code,  as  amended  in  1852,  authorized  the  Justice  trying  a 
cause  to  "stay  the  entry  of  judgment  and  further  proceedings 
thereon "  until  a  motion  for  a  new  trial  could  be  heard  and 
decided,  whether  made  upon  the  grounds  of  surprise  or  irregu- 
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laritj,  or  upon  a  case  or  bill  of  exceptions.   (Code  of  1851| 
§264.) 

In  1852,  sections  264  and  265,  so  far  as  they  affept  the  ques- 
tions of  practice  now  under  consideration,  were  enacted  in  their 
present  form.  Thej  omit  the  provision  found  in  section  264  of 
the  Code  of  1861,  as  to  staying  the  entry  of  judgment^  and  aa 
section  264  now  reads,  the  clerk  must  enter  judgment  in  coa- 
formity  with  the  verdict  if  a  different  direction  be  not  given  hy 
the  Court 

However  plain  the  practice  may  appear  to  those  who  under- 
stand it  correctly  and  are  perfectly  familiar  with  it,  I  think  the 
evidence  is  entirely  satisfactory  that  it  was  misunderstood  in 
the  present  instance,  and  that  the  attorney  was  using  respectable 
diligence  to  prepare  for  a  hearing  upon  the  case,  which  he  had 
made  in  entire  good  faith.  He  presents  grounds  addressing 
themselves  more  forcibly  on  behalf  of  the  equitable  interposition 
of  the  Court  than  are  disclosed  by  the  report  of  Savage  v.  Hicks; 
and  as  no  injury  can  result  to  any  party  from  granting  the  relief 
sought,  while  possibly  the  ends  of  justice  may  be  promoted,  the 
defendants  should  be  permitted  to  be  heard. 

At  the  same  time  I  deem  it  proper  to  say,  that  to  justify  the 

granting  of  such  relief  the  case  should  be  one  of  unquestionable 

mistake,  and  evincing  perfect  good  faith,  and  should  be  meirito- 

'  rious,  and  even  then  to  grant  such  relief  is  going  to  the  extreme 

verge  of  judicial  discretion. 

The  judgment  may  be  set  aside  on  payment  of  the  costs  of 
entering  it,  and  of  the  subsequent  proceedings,  including  $10 
costs  of  this  appeal,  and  giving  security  for  the  payment  of  the 
verdict,  with  interest  and  costs  j  but  the  plaintiff's  attorney,  by 
electing  to  admit  due  service  of  a  notice  of  appeal  from  the 
judgment,  as  of  a  day  when  it  might  have  regularly  been  served, 
may  retain  the  judgment  and  restrict  the  defendants  to  a  hearing 
of  their  exceptions  upon  such  appeal. 

Ordered  accordingly. 
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EuBSBBY  V.  BiNK3  and  Halsted. 

1.  On  an  application  for  a  discovery  of  books,  in  order  to  enable  the  plaintiff 
to  prepare  his  complaint^  if  it  appear  that  the  plaintiff  is  seeking  to  recover 
moneys  received  by  the  defendants,  as  his  factors  and  agents,  selling  his 
goods,  and  they  have  not  rendered  accounts  of  sales  in  full,  the  Court  will 
order  them  to  render  such  account  or  give  a  copy  of  their  book  showing 
such  sales  from  the  time  of  the  last  account  of  sales  rendered.  The  plain- 
tiff, upon  those  facts,  is  entitled  to  such  account  of  right 

2.  But  under  color  of  an  application  for  such  a  purpose,  the  plaintiff  is  not 
entitled  to  examine  the  defendants'  books  at  large,  or  to  have  copies  of 
them,  for  the  purpose  of  seeing  whether  they  conflict  with  the  accounts  of 
sales  heretofore  rendered. 

(Before  Woodruff,  J.) 

At  Special  Term;  March  10th,  1860. 

The  plaintiff  herein  haying  commenced  this  action  by  service 
of  the  summons,  applied  by  motion  to  compel  the  defendants  to 
produce  their  books  of  account  and  submit  them  to  the  plaintiff 
for  his  inspection,  or  to  furnish  the  plaintiff  sworn  copies  of 
so  much  and  such  parts  of  their  books  as  contained  any  memo- 
randum or  entry  relating  to  goods  consigned  to  them,  as  the  fac- 
tors and  agents  of  the  plaintiff,  for  sale;  and  the  ground  on 
which  the  discovery  was  sought  was,  that  the  defendants  were  such 
agents  and  factors,  that  the  action  was  brought  to  recover  from 
them  the  property  and  proceeds  of  sales,  and  that  the  discovery 
is  necessary  to  enable  the  plaintiff  to  frame  his  complaint  in  this 
action. 

The  defendants  showed,  in  opposition,  that  they  had  rendered 
full  and  detailed  accounts  of  all  sales  made  down  to  July,  1869. 

Weeks  Jt  De  Forest^  for  the  plaintiff,  in  support  of  the  motion. 

J.  D.  &  T.  D,  Sherwood^  for  the  defendants,  in  opposition 
thereto. 

Woodruff,  J.  As  the  agents  or  factors  of  the  plaintiff,  the 
defendants  are  bound  to  render  accounts  of  goods  sold  and 
moneys  collected,  and  the  right  of  the  plaintiff  to  have  such  an 
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account,  upon  the  fsusts  stated  in  the  affidavits  on  both  sidea^ 
admits  of  no  controversy ;  and  it  is  reasonable  that  the  plaintiff 
should  have  the  information  which  such  an  account  would  for* 
nish,  before  he  is  compelled  to  frame  his  complaint 

But  there  is  no  necessity  that  he  should  be  permitted  to 
examine  the  defendants'  books  at  large.  He  can  frame  his  com- 
plaint  without  any  such  aid. 

He  presumptively  knows  what  goods  the  defendants  have 
received.  He  has  received  accounts  down  to  July  last  He  is 
not  entitled  to  a  discovery  for  the  purpose  of  exploring  the  books 
to  see  whether  perchance  he  may  not  discover  something  in  con- 
flict with  the  accounts  rendered. 

The  defendants  must  furnish  a  sworn  statement  of  all  sales 
made  and  moneys  collected  since  the  Ist  of  July  last,  or  produce 
and  deposit  with  the  clerk  of  the  Court  such  of  his  books  as 
will  show  those  sales  and  receipts. 

Costs  of  motion,  $10,  to  abide  the  event. 


Ekil  EbciNEMANN,  Plaintiff,  (Appellant,)  v.  Benjakin  Watkb- 
BUBY,  Defendant,  (Respondent) 

1.  Upon  the  filing  of  the  decision  of  a  Referee  determining  the  csnae,  it  is 
the  duty  of  the  derk  to  enter  the  judgment  directed  by  such  decision;  and 
if  the  prevailing  party  does  not  choose  to  furnish  to  the  derk  a  judgment 
poll,  it  is  the  duty  of  the  clerk  to  collect  firom  the  files  such  papers  as  ooo- 
stitute  such  roll,  and  attach  thereto  a  copy  of  the  judgment  (Code,  §281.) 

2.  It  is  optional  with  the  prevailing  party  to  fiirnish  a  judgment  roll  or  wft, 
and  he  cannot  be  compelled  by  an  order  the  Court  to  cause  a  judgment  roll 
to  be  filed. 

3.  An  order  requiring  the  prevailing  party  to  cause  the  judgment  roll  to  be 
filed,  and  to  pay  costs  of  the  motion,  is  an  appealable  order,  and  will  be 
reversed. 

4.  The  question  whether,  when  a  judgment  by  de&ult  has  been  directed  to 
stand  as  security,  but  the  defendant  suffered  to  defend,  a  seoond  judgment 
should  be  entered  on  a  subeequent  recovery  of  verdict  or  decision  by  a 
Beferee  in  favor  of  the  plainti£E|  discussed  by  HomcAK,  J. 

(Before  Boitman,  Woodbott,  Piebbspoiit,  Mohcbbf  and  BoBnaaoir,  J.  J.) 
Heazd^  March  17th;  decided,  UaichSlst  I860.) 
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The  order  appealed  from  in  this  case  is  as  follows :  On  reading 
and  filing  affidavit  of  Benjamin  Waterbury  and  notice  of  motion 
and  order  to  show  cause,  and  after  hearing,  &c.,  ordered  that  the 
plaintiff  cause  the  judgment  roll  in  this  action,  upon  the  report 
of  the  Beferee  therein,  to  be  filed  within  ten  days  after  service  of 
a  copy  of  this  order,  and  pay  to  the  defendant's  attorney  $10 
costs  of  this  motion. 

The  notice  of  motion  was  for  an  order  directing  the  plaintiff  to 
file  the  judgment  roll,  or  permitting  the  defendant  to  do  so. 

The  affidavit  on  which  the  motion  was  made  set  forth  that  the 
action  had  been  referred  to  a  Beferee,  who  made  his  decision  on 
or  about  the  16th  of  January,  1860,  in  favor  of  the  plaintiff; 
that  the  costs  were  taxed  on  the  plaintiff's  notice  on  the  8d  of 
February,  1860 ;  that  on  the  trial  some  exceptions  were  taken 
by  the  defendant 's  counsel  to  the  ruling  of  the  Beferee ;  that 
the  defendant  desired  to  app^  to  the  Oeneral  Term  from  the 
decision,  and  in  order  to  do  so  is  desirous  that  the  judgment 
should  be  entered  and  the  judgment  roll  filed ;  that  die  plain- 
tiff's attorney  has  been  requested  to  enter  the  judgment  and  file 
the  judgment  roll,  but  has  declined  to  do  so. 

It  appears  from  an  order  in  the  cause  of  the  24th  of  December, 
1858,  that  a  motion  had  been  made  to  set  aside  an  inquest,  judg- 
ment and  levy  under  an  execution  in  the  cause,  on  which  motion 
the  defendant  was  permitted  to  have  a  trial  of  the  issues  joined  in 
the  action,  for  which  purpose  it  was  referred  to  W.  Mitchell  to 
hear  and  determine  the  issues  joined  therein,  and  that  the  judg- 
ment already  entered,  and  the  levy  under  the  execution  issued 
therein,  stand  as  security  for  any  amount  that  may  finally  be 
recovered  by  the  plaintiff.  Permission  was  given  to  have  the 
execution  and  levy  vacated  upon  certain  terms  as  to  security. 
It  )s  not  stated  whether  those  terms  were  complied  with  and 
the  execution  and  levy  set  aside  or  not. 

From  the  order  peremptorily  directing  the  plaintiff  to  cause  a 
judgment  roll  to  be  filed  as  above  stated,  the  plaintiff  appealed. 

Jeremiah  Laroogue^  for  appellant. 

Among  other  things,  insisted  that  there  could  not  be  two 
judgments  in  the  same  action. 
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That  he  was  entitled  to  retain  the  judgment  first  entered  in 
favor  of  the  plaintiflF,  with  all  the  advantages  which  the  entry 
and  docketing  thereof  and  the  levy  made  secured  to  him ;  and 
that  if  he  were  to  enter  a  second  judgment,  or  assent  to  such 
an  entry,  such  second  judgment  would  waive  or  annul  the  first. 
{Murray  v.  Jvdah^  6  Cow.,  484.) 

Dudley  Fiddj  for  respondent, 

Insisted  that  it  was  the  duty  of  the  prevailing  party  to  file  a 
judgment  roll  and  enter  the  judgment,  when  entitled  to  a  judg- 
ment in  his  own  favor,  or  to  see  to  it  that  it  was  done  by  the 
derk,  and  that  in  any  event,  if  the  plaintiff  did  not  do  this,  the 
defendant  should  be  permitted  to  do  so. 

Also,  that  the  order  of  the  Special  Term  in  this  case  is  not 
appealable.  {Union  Bank  v.  MoU,  8  Abb.,  150 ;  Bowman  v.  JSarle^ 
8  Duer,  691 ;  Bank  of  Geneva  v.  Hotchkiss,  5  How.  Pr.  R,  47a) 

HoFFKAN,  J.  The  Code  (§  272)  directs  that  the  report  of  the 
Referees  upon  the  whole  issue  shall  stand  as  the  decision  of  the 
Court,  and  judgment  may  be  entered  thereon  in  the  same  manner 
as  if  the  action  had  been  tried  by  the  Court 

By  section  267  the  decision  of  the  Court  shall  be  given  in 
writing,  and  filed  with  the  clerk.  Judgment  upon  the  decision 
shall  be  entered  accordingly. 

By  sections  278,  279  and  280  a  judgment  on  the  report  of  a 
Referee  is  to  be  entered  in  a  book  kept  by  the  derk,  and  called 
a  Judgment  Book.  Section  281  contemplates  that  the  clerk 
enters  the  judgment 

The  report  must  be  in  writing,  and  must  be  filed  like  the 
decision  of  a  Judge.  Sands  v.  Churchy  (2  Seld.,  347,)  determinen 
that  there  should  be  something  to  authenticate  the  judgment — 
something  that  shall  place  it  beyond  doubt  what  is  the  predae 
point  decided,  which  must  be  the  written  decision  of  the  Judge, 
although  there  was  not  ground  enough  to  reverse  the  judgment 
for  that  omission  in  the  particular  case.  In  Bcnouil  v.  Harris^ 
(2  Sandf  S.  C.  R.,  642,)  it  was  stated  that  it  is  the  clerk's  da^ 
to  enter  up  the  judgment  upon  the  report  being  filed ;  that  the 
duty  of  the  prevailing  party  ends  when  he  has  filed  the  decision 
and  adjusted  the  costs.  It  is  then  the  clerk's  duty  to  enter  the 
judgment  and  make  up  the  judgment  roll.    The  party  has  no 
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oontxol,  nor  anything  to  do  with  it  beyond  seeing  that  all  the 
papers  he  is  bound  to  famish  are  on  file. 

It  seems  to  me  that  the  motion  below,  and  the  order  appealed 
from,  were  unnecessary. 

But  it  is  contended  that  the  order  is  not  appealable;  that  it 
does  not  affect  any  substantial  right 

It  is  urged  by  counsel  for  the  plaintiff  that  the  new  judgment 
may  supersede  the  old  one,  and  rob  the  plaintiff  of  the  benefit 
of  a  docket,  or  of  the  levy.    There  cannot  be  two  judgments. 

In  Miller  v.  The  Eagle  Life  and  Health  Insurance  Company^  (3 
E.  D.  Smith,  184,)  it  is  stated  that  the  practice  in  that  Court  had 
always  been,  where  a  judgment  had  been  opened  and  a  new  trial 
ordered,  but  the  judgment  allowed  to  stand  as  security,  to  require 
a  new  judgment  to  be  entered  for  the  amount  recovered  on  the 
second  trial,  without  reference  to  the  previous  judgment  Such, 
however,  was  not  the  case  then  before  them. 

In  Pierce  v.  Thomas,  (4  E.  D.  Smith,  354,)  the  Court  say  that, 
in  relation  to  the  claim  made  in  the  notice  of  appeal  to  reverse 
two  judgments,  it  was  sufficient  to  say  that,  as  the  first  stands 
only  as  security  for  the  second,  it  must  fall  with  it 

These  cases  cannot  be  understood  as  implying  that  the  new 
judgment  could  have  the  efiect  of  destroying  the  effect  of  a  docket 
upon  real  estate  or  a  levy  upon  personal  property,  if  either  had 
been  obtained.  This  would  be  exactly  contradicting  the  deter- 
mination of  the  Court,  upon  the  admission  of  the  defendant  to 
defend,  that  the  judgment  then  existing  should  stand  as  a  secu- 
rity- 

On  the  other  side,  the  defendant  cannot  be  deprived  of  all  the 
benefits  which  he  can  have,  upon  the  trial  and  upon  an  appeal 
from  the  decision,  of  any  objections  to  the  cause  of  action  or  the 
adequacy  of  the  proo&  to  establish  it  If  he  fully  succeed,  the 
judgment  ordered  to  stand  as  security  would  fall.  If  he  par- 
tially succeed,  it  will  be  so  far  affected. 

I  think  the  decision  in  Sioarihovi  v.  Curtis,  (4  Comst,  415,) 
may  aid  our  determination.  The  decree  set  aside  a  satisfaction- 
piece,  declared  a  oertain  instrument  to  be  a  mortgage,  and 
adjudged  a  foreclosure;  referred  it  to  a  County  Judge  to  com- 
pute the  amount  due,  and  directed  that,  on  the  confirmation  of 
the  report,  the  premises  should  be  sold,  &a,  and  the  plaintiff  to 
Bosw.— Vol.  V.  87 
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have  execution  for  any  balanoes.  It  was  held  that  this  decree 
was  not  appealable  to  the  Court  of  Appeals,  under  the  Code. 
But,  after  the  report  had  been  made  and  confirmed,  it  did  become 
appealable. 

In  Tompkins  v.  EyaU,  (19  N.  Y.  R.,  584,)  this  case  was  reoog- 
nized  and  applied.  There  might  be  further  litigation  between 
the  parties  as  to  the  amount  of  an  allowance  for  use  and  occupa- 
tion. Until  that  was  settled,  it  could  not  be  completely  adjudged 
to  whom  the  entire  proceeds  of  the  premises  directed  to  be  sold 
would  belong. 

The  following  remark  of  the  Court  is  pertinent  to  the  present 
case :  "  It  is  suggested  by  the  plaintiff's  counsel  that^  if  the  appeal 
is  not  sustained,  the  judgment  of  the  Supreme  Court  may  he 
completely  executed  before  an  opportunity  will  be  afforded  to 
perfect  another  appeal,  as  the  Sheiiff  will  be  authorized  to  pay 
over  the  whole  proceeds  of  the  premises  on  the  filing  of  the 
report,  before  any  opportunity  is  afforded  to  contest  it  or  to  review 
the  judgment.  This,  we  think,  is  a  matter  for  the  Supreme 
Court  to  regulate.  That  Court  would,  no  doubt,  by  order,  sus- 
pend the  payment  of  the  money  until  an  opportunity  to  iq>peal 
should  be  afforded,  after  the  final  confirmation  of  the  report" 

Some  propositions  seem  to  me  clear.  There  can  be  no  appeal 
to  the  G-eneral  Term,  under  section  848  of  the  Code,  until  the 
judgment  becomes  final,  by  the  decision  of  the  Referee  being 
entered  as  a  judgment  (6  Duer,  689.)  The  lien,  by  dodcet  or 
levy  of  the  judgment  by  de&ult  directed  to  stand  as  security, 
cannot  be  impaired  by  the  plaintiff  himself  entering  up  the  final 
judgment  The  Court  has  the  power  to  render  the  docket  or 
levy  available,  by  directing  the  execution  heretofore  issued  to  be 
carried  into  effect 

Bcut  the  plaintiff  was  under  no  legal  duty  to  do  that  which  the 
order  directed  him  to  do.  By  the  281st  section,  the  absolute 
duty  of  makiug  up  the  roll  is  imposed  upon  the  derk,  which  he 
is  to  do  immediately  after  entering  up  the  judgment  The  see- 
tion  gives  liberty,  merely,  to  the  party,  or  his  attorney,  at  his 
option,  to  furnish  a  judgment  roll,  enabling  him  to  hasten  the 
act.  His  obligation  only  extends  to  the  filing  of  such  of  his  own 
papers  as,  in  the  progress  of  the  cause,  his  adversary  may  require 
to  be  filed;,  wbixk  papers,  (if  he  do  not  choose  to  furnish  a  judg- 
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ment  roll,)  the  derk  mtist  collect  in  maJdng  np  the  roll,  and 
annex  thereto  the  copy  of  the  judgment 

I^  when  the  clerk  makes  np  the  roll,  it  appear  that  any  of  the 
pleadings  or  proceedings  on  the  part  of  such  prevailing  party, 
which  form  a  part  of  the  judgment  roll,  hare  not  been  filed, 
doubtless,  on  the  motion  of  the  adverse  parly,  he  may  be  required 
to  file  them;  but  that  was  not  the  motion  made  in  this  action, 
and  it  is  not  the  order  appealed  from.  The  order  should  be 
reversed,  but  without  costs. 

The  Justices  before  whom  the  appeal  was  argued  concurred  in 
reversing  the  order,  and  in  the  points  stated  in  the  head-note  of 
the  decision. 

Order  reversed,  without  costs  to  either  party. 


The  Bectob,  Ac,  op  The  Chuboh  op  the  Holt  Innocents, 
Appellants,  v.  Thomas  Keech,  Bespondent 

1.  Where  a  party  obtains  the  privilege  of  bailding  a  party  wa]],  one-half  on 
his  own  lot  and  one-half  on  the  lot  of  another,  and  oovenanta  that  he  will 
build  sach  wall,  but  does  not  extend  the  wall  so  fisur  as,  by  his  oovenant,  he 
is  bound  to  do,  and  thereupon  the  other  party  enters  upon  the  ground  and 
begins  to  extend  the  wall  upon  the  land  of  each  to  the  stipulated  point  or 
line,  the  latter  will  not  be  restrained  by  an  injunction,  at  the  instance  of 
such  party  in  default,  from  making  the  extension. 

2.  Even  il^  in  such  case,  the  party  extending  the  wall  has  not  obtained  a 
strictly  legial  title  to  any  of  tiie  ground  of  the  other,  or  to  the  use  thereof 
still  a  Court  of  equity  will  not  restrain  him  from  doing  what  ought  to  be 
done,  and  what  the  other  was  bound  to  do  for  him. 

3.  But^  where  the  point,  or  line,  to  which  the  party  wall  was  to  be  extended 
by  the  party  covenanting,  is  in  dispute,  and  it  is  not  clear  what,  in  that 
respect,  is  the  true  construction  of  the  covenant,  and  where,  also,  the  exten- 
sion of  the  waD,  as  attempted  by  the  other,  will  require  the  cutting  away 
of  a  stone  stoop  or  portico  and  do  permanent  injury  to  the  building  of  the 
former,  the  Court  will  interpose  by  injunction,  pendente  Ztfe,  and  restrain  the 
extension  until  the  right  can  be  ascertained  and  settled  by  the  aid  of  such 
extrinsic  fiusts  as  may  be  properly  proved  to  aid  in  determining  the  true 
meaning  and  efifect  of  the  covenant 

(Before  HomiAH,  WooDRvnr,  PnatRXPONT,  and  Monoeief,  J.  J.) 
Beard,  April  21;  decided,  April  28,  1860. 
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This  action  is  brought  for  the  putpose  of  restraining  the  de- 
fendant from  removing  a  portion  of  the  stone  stoop  or  portico  of 
the  plaintiffs*  building  on  the  southerly  side  of  Thirty-seventh 
street,  and  from  extending  the  westerly  party  wall  thereof,  north- 
erly, in  part  on  the  plaintiffi*  ground,  to  the  southerly  line  of  the 
street 

The  complaint  showd  that  the  defendant,  being  owner  of  the 
adjoining  lot,  is  about  to  do  the  acts  thus  specified  and  has 
actually  begun  to  dig  away  the  earth  for  that  purpose.  It  also 
shows  an  agreement  between  the  plaintiffs  and  the  defendant,  by 
which,  the  plaintiffs  being  about  to  erect  a  building  on  their  lot, 
it  was  agreed  that  "  so  much  of  the  westerly  wall  of  said  build- 
ing as  is  hereinafter  mentioned  shall  stand  one-half  on  the  land 
of  each  of  the  parties ;"  and  the  instrument  described  such  part 
of  the  wall,  and  gave  the  privilege  of  placing  it  one-half  on  the 
defendant's  land,  thus :  ''  it  shall  and  may  be  lawfol  for  the  parties 
of  the  second  part  to  erect  one-half  of  the  westerly  wall  of  the 
»  said  building,  from  ike  front  mall  thereof  to  the  front  wall  of  the 
building  now  standing  on  the  rear  of  the  said  lot  of  the  party 
of  the  first  part,  being  sixty-six  feet  five  inches  m  length  upon  the 
lot  of  the  party  of  the  first  part,  and  the  same  so  to  continue 
forever  as  and  for  a  party  wall."  The  plaintiflfe  covenanted  forth- 
with to  erect  the  said  wall,  and  that  the  defendant  should  have 
the  privilege  of  using  it  upon  the  payment  of  one-half  the  value 
of  so  much  as  he  shall  use. 

The  front  of  the  building  erected  by  the  plaintiff  had  near  its 
centre  a  projecting  bay  window,  nine  feet  in  length  on  a  founda- 
tion wall  eighteen  inches  in  thickness,  the  fix>nt  of  which  was  on 
the  line  of  the  street;  but  the  front  wall  on  each  side  of  the  win- 
dow retreated  from  the  street  line  two  feet  eight  inches,  so  that 
at  the  northwest  corner,  where  it  reached  the  defendant's  lot,  it 
was  two  feet  eight  inches  from  the  street  line,  and  the  party  wall 
built  by  the  plaintifils  began  at  that  front  wall  at  the  nordiwest 
corner  and  ran  southerly,  (six  inches  on  the  land  of  each  party,) 
to  the  defendant's  rear  building.  At  this  northwest  comer  the 
plaintiffs  erected  a  stone  stoop  or  portico  extending  westerly  to 
the  division  line  between  the  two  lots. 

The  defendant  claimed  that  the  party  wall  should  have  been 
extended  northerly  to  the  street  line,  and  the  plaintiff  neglecting  to 
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SO  extend  it  he  was  about  to  make  the  extension  himself  and  use 
the  whole  party  wall  as  a  support  to  a  building  he  was  about 
erecting. 

The  distance  from  the  defendant's  rear  building  to  the  street 
line  was  sixtj-six  feet  four  inches. 

The  plaintiff  alleged  that  the  plans  of  their  building  showed 
that  their  front  wall  was  not  on  the  street  line,  and  that  the  defend- 
ant had  the  plans  in  his  possession  and  proposed  as  carpenter  to  do 
a  part  of  the  work,  and  therefore  knew  the  location  of  the  front 
wall  proposed  to  be  built  before  the  agreement  for  a  party  wall 
was  made;  and  therefore  that  the  words  "from  the  front  wall 
thereof"  in  the  agreement,  had  a  definite  and  precise  meaning 
and  must  control  the  distance,  sixty-six  feet  five  inches,  contained 
in  it. 

The  defendant  on  the  other  hand  denied  that  he  knew  where 
the  front  wall  of  the  plaintiffe'  building  was  to  be  located,  and 
insisted  that  although  he  could  not  require  them  to  build  the 
party  wall  sixty-six  feet  five  inches,  they  were  bound  to  extend 
it  sixty-six  feet  four  inches,  i.  e.,  to  the  street  line. 

On  the  hearing  of  the  motion  at  Special  Term  before  Mr.  Justice 
MoNCRiEF,  the  motion  for  an  injunction  was  denied  and  the 
plaintiffs  appealed  to  the  General  Term.  Some  other  particulars 
are  stated  in  the  opinion  of  the  Court.  Affidavits  were  read  on 
both  sides  for  the  purpose  of  showing,  by  extrinsic  facts  and  cir- 
cumstances, whether  the  plaintiflfe*  front  wall  was  so  fixed  and 
located  that  it  should  govern  the  construction  of  the  agreement, 
and  whether  the  defendant  knew  it  when  the  agreement  was 
executed,  &c.  « 

Edward  Hoffman^  for  plaintifis,  (appellants.) 

Richxxrd  O^Chrman^  for  defendant,  (respondent) 

By  the  Coubt — ^Woodruff,  J.  If,  according  to  the  true  con- 
struction of  the  agreement  between  the  parties,  interpreted  by 
the  assistance  of  any  extrinsic  facts  which  may  legitimately  be 
brought  into  view  to  aid  in  such  construction,  it  be  clear  that  the 
plaintiffe  were  bound  to  construct  the  party  wall  from  the  rear 
building  to  the  street  line,  or  a  distance  of  sixty-six  feet  four 
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inches;  that  the  defendant  could  maintain  an  action  for  the 
Bpecific  performance  of  that  agreement  and  oompel  the  plaintiffi 
to  make  such  erection ;  and  that  he  could  if  he  so  elected  recoyer 
damages  from  the  plaintiff  for  a  breach  of  the  said  agreement 
in  their  neglect  to  extend  the  wall  to  the  street  line;  then  in  mj 
opinion  the  plaintifEs  have  no  standing  in  this  Court  upon  the 
complaint  which  they  have  filed,  and  have  no  title  to  invoke  the 
extraordinary  powers  of  this  Court  as  a  Court  of  equity  to  re- 
strain the  defendant  from  doing  what  he  proposes  to  do,  what  the 
plaintifib  covenanted  to  do,  and  what  in  equity  and  good  con- 
science ought  to  be  done. 

It  may  be  true  that  the  defendant  has  not  (even  though  his 
light  be  dear  as  above  assumed)  acquired  any  legal  title  to  any 
^portion  of  the  plaintLfiGs'  land,  nor  a  legal  title  to  the  possession 
thereof,  nor  a  strictly  legal  right  to  enter  thereon  against  the 
will  of  the  plaintiff  and  that  therefore  such  an  entiy  would 
be  in  law  a  trespass ;  but  if  this  be  so  it  does  not  follow  from 
such  a  concession  that  the  defendant  should  be  enjoined.  It  is 
by  no  means  every  case  of  trespass  upon  lands  that  warrants  an 
appeal  to  a  Court  of  equity,  nor  every  invasion  of  a  merely 
l^al  right  that  calls  for  the  interference  of  that  Court  If  the 
act  of  the  defendant  does  not  and  cannot  cause  any  injury  to  the 
plaintiff,  there  is  no  ground  upon  which  the  jurisdiction  of  a 
Court  of  equity  can  be  sustained ;  and,  upon  the  assumption 
above  stated,  the  acts  of  the  defendant  complained  of  can  hy  no 
possibility  in  judgment  of  a  Court  of  equity  injure  the  plain- 
tiffs; that  Court  must  say  that  the  defendant  by  doing  what  ought 
to  be  done,  and  what  the  plaintiff  themselves  ought  to  have 
done  but  refuse  to  do,  cannot  injure  the  plaintiff ;  and  therefore 
this  Court  have  nothing  to  do  in  the  matter. 

K  the  defendant  violates  the  naked  legal  right  of  the  plaintifb 
they  must  seek  legal  redress,  but  equity  finds  no  injury  therein 
to  be  redressed  or  to  be  prevented.  If  the  defendant's  acts  are 
a  trespass,  he  performs  them  s^t  the  peril  of  being  held  in  a  Court 
of  law  liable  to  legal  damages.  Whether  in  such  a  case  they 
would  be  great  or  small ;  and  whether  as  a  mere  question  of  law 
such  an  agreement  and  the  breach  thereof  by  the  plaintifEs  would 
or  would  not  be  any  defense;  and  whether  or  not  those  circum- 
stances would  or  would  not  reduce  the  damages  in  a  Court  of 
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law  to  a  merely  nominal  amount^  it  is  clear  that  in  equity  the 
plaintiffs  being  without  excose  and  prosecuting  in  -resistance  of 
thejdefendant's  just  and  equitable  rights,  would  be  deemed  enti- 
tled to  nothing  and  should  be  dismissed  firom  the  Oourt 

If  there  is  any  rule  of  a  Court  of  equity  that  is  more  than 
any  other  primary  and  fundamental,  it  is  that  a  plaintiff  seeking 
the  aid  of  that  Court  must  come  with  clean  hands.  He  must  do 
equity,  or  his  complaint  shall  not  be  heard.  In  the  strong  lan- 
guage of  the  books,  "  he  that  doeth  iniquity  shall  not  have  equity." 

Surely  a  plaintiff  cannot  successfully  invoke  the  aid  of  the 
Court  to  protect  him  in  violating  his  contract,  in  refusing  to  the 
defendant  what  is  the  clear  equitable  right  of  the  latter. 

If  the  construction  above  stated  is  clear,  thbse  plaintiff  have 
induced  the  defendant  to  enter  into  an  agreement  under  which 
they  have  obtained  the  use  of  a  portion  of  his  land,  they  have 
taken  and  are  actually  enjoying  the  benefit  of  all  the  advantages 
secured  to  them  by  the  agreement,  which  they  desire  to  take  and 
enjoy,  they  have  violated  the  agreement  in  a  particular  which  is 
advantageous  to  him.  They  refuse  to  him  the  benefit  to  which 
he  was  entitled  by  the  agreement,  and  now  when  he  seeks  to 
appropriate  to  himself  only  that  portion  of  the  land  which  they 
covenanted  he  should  have,  and  to  erect  thereon  a  wall  which 
they  covenanted  to  erect  for  him,  and  which  he  is  now  entitled  to 
compel  them  to  erect  for  his  benefit,  they  ask  a  Court  of  equity 
to  interfere  and  protect  them  in  their  wrongdoing.  And  this 
when  it  is  quite  apparent  that  permanent  and  substantial  if  not 
irremediable  mischief  to  the  defendant's  house  must  result  if  such 
wall  be  not  erected,  for  if  not  erected  on  the  line  of  the  portion 
already  built,  and  in  extension  of  that  portion,  he  must  either 
lose  entirely  the  use  of  the  firont  portion  of  his  lot,  or  he  must 
build  so  that  his  wall  shall  project  into  the  front  portion  of  his 
house,  and  so  permanently  impair  its  usefulness  and  value. 

On  such  a  claim,  and  under  such  circumstances,  the  plaintiffs 
can  have  no  standing  in  a  Court  of  equity,  whatever  may  be 
their  strict  or  technical  legal  right  to  the  land  in  question. 

1  am,  however,  of  opinion  that,  as  the  case  now  appears 
upon  the  papers  submitted,  the  defendant  should  be  tempora- 
rily restrained  from  interfering  with  the  stoop  of  the  plaintiffs' 
house  or  building  upon  their  land. 
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I  do  not  think  it  clear  that  the  plaintiflGs  were  bound  to  extend 
the  party  wall  further  towards  the  street  than  they  have  done,  or 
that  the  agreement,  construed  in  the  light  of  the  extrinsic  £icta^ 
contemplated  any  other  party  wall  than  the  plaintiff  have  in 
fact  erected.  And  if  it  be  not  clear  that  the  defendant  is  entitled 
to  have  the  wall  erected  where  he  now  proposes  to  erect  it,  then, 
until  the  rights  of  the  parties  in  this  respect  can  be  ascertained 
and  settled  by  a  full  investigation  and  a  determination  upon  all  the 
proofs  regularly  taken  on  a  trial  of  the  cause,  all  things  should 
continue  as  they  now  are,  and  for  this  palpable  reason  that  it  is 
entirely  dear  that,  if  the  defendant  be  not  so  entitled,  his  cutting 
away  of  the  plaintiff'  stoop  and  building  on  their  land  will  do  them 
a  serious,  and  permanent,  and,  in  a  just  sense,  irreparable  injury. 

It  is  true  that  the  general  rule  is,  that  in  cases  of  doubt  an 
injunction  should  not  be  granted,  t.  e.,  the  plaintiff  should  make 
a  clear  case ;  but  this  rule  is  not  without  qualification,  and  no 
better  illustration  is  necessary  than  the  present  case  aflfords.^  The 
plaintiffs  are  the  legal  ovmers  of  the  land  upon  which  the  defend- 
ant threatens  to  build.  They  are  in  possession,  and  have  occu- 
pied the  ground  by  a  permanent  erection.  According  to  the  case 
made  by  them,  the  defendant  has  no  right  whatever  to  encroach 
upon  them,  imless  the  facts  show  him  to  be  equitably  entitled  to 
build  his  wall  where  he  proposes  to  place  it.  His  doing  so  while 
the  suit  is  pending  will  work  permanent  and  substantial  damage 
to  the  plaintiffs.  In  such  case,  if  the  defendant's  right  is  doubt- 
ful, he  should  not  be  permitted  to  go  on  until  the  right  is  settled. 
This  is  reasonable  and  just  His  delay  can  cause  no  loss  for 
which  he  cannot  be  fully  compensated,  and  for  that  compensation 
he  can  have  security.  In  this  respect,  the  condition  of  the  parties 
is  not  equal.  He  can  only  lose  the  temporary  use  of  his  unim- 
proved lot  The  plaintiffe  are  in  danger  of  a  permanent  injury 
to  their  building. 

I  do  not  design  to  intimate,  that  I  am  satisfied  that  the  plain- 
tiffs are  right  and  that  the  defendant  fs  clearly  wrong  in  claiming 
to  have  the  party  wall  extended,  but  only  that,  in  a  doubtful 
case  of  this  description,  all  things  should  continue  as  they  are 
.  until  trial  and  .judgment 

The  doubt  in  my  mind  of  the  defendant's  right  arises  out  of 
these  considerations. 
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Although  the  agreement  speaks  of  the  party  wall  as  "  being 
sixty-six  feet  and  five  inches  in  length,"  it  is  not  denied  that 
this  description  of  the  distance  must  yield  if  the  termini  are  fixed 
and  certain,  and  the  distance  between  these  termini  is  less  than 
the  description  mentions. 

The  agreement  recites  that  the  parties  of  the  second  part  are 
about  to  erect  a  building  on  their  lot,  and  declares  that  it  shall 
and  may  be  lawful  for  them  to  erect  one-half  of  the  westerly 
wall  of  the  said  building  from  the  front  wall  thereof  to  the  front 
wall  of  the  building  now  standing  in  the  rear,  upon  the  lot  of 
the  party  of  the  first  part. 

Now,  it  may  be  conceded  that  if  nothing  more  appeared 
in  the  case  than  the  added  words,  "  being  sixty -six  feet  five 
inches  in  length,"  it  would  be  plain  that  the  wall  which  it  was 
lawful  for  the  plaintifls  to  build,  and  which  they  in  the  sub- 
sequent portion  of  the  agreement  agreed  to  build,  was  to  be  of  • 
that  length.  But  if  this  be  on  the  mere  fiice  of  the  agreement 
its  apparent  meaning,  it  is  not  its  inevitable  and  conclusive 
import. 

For  example,  suppose  it  were  shown  that  at  the  time  of  the 
making  of  this  agreement,  the  front  wall  of  the  plaintife'  build- 
ing was  definitely  located,  and  this  was  known  at  the  time  to 
both  parties ;  as  for  instance,  by  laying  its  foundations  or  mark- 
ing out  its  place,  or,  more  strongly,  by  its  actual  erection  in  so 
far  as  it  rested  on  the  plaintiff'  own  ground ;  then,  most  plainly, 
the  plaintiffs  would  only  be  bound  to  build  the  westerly  wall 
fi-om  such  front  wall  back  towards  the  rear  to  the  rear  building 
referred  to. 

It  is  not  alleged  that  such  wall  had  been  in  &xit  begun,  but 
it  is  insisted  that  its  location  was  fixed  and  settled,  that  a  plan 
thereof  had  been  drawn  showing  such  location.  That  such  plan 
was  in  the  defendant's  possession,  and  had  been  made  the  basis 
of  an  estimate  by  which  he  offered  to  do  the  carpenter's  work  of 
the  very  building  in  question,  and  that  he  therefore  knew  before 
the  agreement  was  made  where  the  fi:ont  wall  from  which  the 
party  wall  was  to  run,  or  at  which  it  was  to  begin,  was  in  fact 
located,  so  that,  in  contemplation  of  both  parties  and  in  very 
truth,  it  had  a  fixed  location  as  truly  as  if  a  monument  had  been 
attached  to  the  soil  at  that  place. 
BoBW.—VoL.  V.  88 
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The  defendant  does  not  deny  that  he  had  the  plan  before  the 
agreement  was  made,  but  he  denies  that  he  derived  therefinom 
any  knowledge  that  the  front  wall  in  question  was  not  on  the 
line  of  the  street 

In  this  I  do  not  say  that  the  defendant  may  not  possibly  be 
right,  but  an  inspection  of  the  plan  shows  most  dearly,  as  it  seems 
to  me,  that  the  front  wall  at  the  ground  oi"  first  floor  of  the  con- 
templated building  was  not  a  straight  line.  That  in  the  middle 
and  by  a  wall  of  eighteen  inches  in  thickness  it  projected  more 
than  two  feet  beyond  the  wall  at  the  front  entrance  of  the  house, 
where  it  adjoined  the  westerly  line  of  the  lot  This  was  info^ 
mation  to  him  either  that  the  middle  portion  of  the  wall  (which 
inclosed  a  width  of  over  nine  feet)  projected  into  the  street,  or 
that  the  front,  at  the  place  where  it  adjoined  the  westerly  waU, 
was  placed  over  two  feet  southerly  of  the  street  It  may  have 
been  possible  for  him  to  suppose  that  this  projection  was  only 
into  the  space  commonly  used  as  an  area  way,  and  that  such  a 
projection  was  lawful  though  within  the  street  lines;  yet  an 
examination  of  the  plan,  with  its  marks  and  figures,  and  coloring; 
its  area  steps  and  front  platform,  suggests  to  my  own  mind  that 
a  person  familiar  with  drawings,  plans  and  buildings,  as  a  build- 
ing carpenter  may  be  presumed  to  be,  could  not  fail  to  see  that 
the  proposed  front  wall,  at  the  westerly  end  thereof  was  not  on 
the  street  line.  Indeed  the  plan  of  the  second  story  also  shows 
that  the  front  of  the  easterly  portion  thereof  projects,  though  in 
a  less  degree,  further  towards  the  street  than  the  front  wall  at  the 
westerly  end  thereof. 

Add  to  this  the  &ct  that  the  building  was  erected,  the  defend- 
ant being  from  time  to  time  present  and  seeing  its  progress,  and 
no  suggestion  was  made  that  the  front  wall  was  not  where  it  was 
contemplated  it  should  be  until  after  it  was  built  Is  it  probable 
that  this  wall  was  nearly  three  feet  back  of  the  line  of  the  street, 
and  the  defendant  not  only  did  not  know  it  but  supposed  it  was 
on  the  street  line  ?  He  says  he  did  not  know  it  and  his  testi- 
mony is  entitled  to  consideration,  but  all  the  circumstances  seem 
to  me  to  render  it  doubtful  whether  this  front  wall  was  not  in 
fact  erected  where  it  had  been  located,  and  where  both  parties 
knew  it  was  located  when  the  agreement  was  made.  I  neYe^ 
theless  desire  not  to  state  or  form  any  decided  opinion  upon  this 
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part  of  the  case.  I  rest  my  oonclusion  on  the  view  above  stated, 
that  the  case  is  not  so  clearly  with  the  defendant  upon  the  papers 
before  us,  that  he  should  be  suffered,  pending  the  litigation,  to 
cut  away  the  plaintiff's  stoop  and  build  on  their  lot  in  front  of 
their  byilding. 

If  the  plaintiffs  were  here  seeking  to  restrain  him  fix^m  build- 
ing on  his  own  lot,  the  burden  of  removing  the  doubts  which 
appear  upon  the  evidence  might  devolve  upon  them,  but  all 
they  ask  now  is  that  their  own  property  be  not  interfered  with. 

Order  appealed  £x)m  reversed,  and  injunction  ordered. 


Geobge  B.  Boswbll,  Administrator,  &c.,  of  John  B.  Boswell, 
deceased,  Plaintiff,  (Respondent,)  v.  The  Hudson  Siver  Rail- 
BOAB  Company,  Defendants,  (Appellants.) 


L  To  an  action  for  an  iijury  to  the  person  sustained,  by  one  who  was  riding 
in  a  car  of  a  Railroad  Company,  through  the  alleged  negligence  of  the  ser- 
vants of  the  Company,  it  is  a  good  defense  that  the  person  injured  was 
at  the  time  riding  by  virtue  of  a  special  contract  which  was  evidenced  by 
a  pass  or  free  ticket  accepted  and  used  by  him  to  enable  him  to  take  charge 
and  care  of  his  live  stock  while  on  the  railroad,  and  as  part  of  the  contract; 
for  transporting  such  stock,  which  contained  an  express  stipulation  that 
"by  accepting  or  using  it  he  expressly  releases  the  Company,  in  considen^ 
tion  of  this  pass  and  the  reduction  of  price  below  the  tariff  rates,  from  all 
liability  for  injury  to  said  stock  from  suffocation,  crowding,  trampling,  or 
delay  In  transportation,  or  for  injury  to  his  person  or  stock  arising  from  any 
cause  whatsoever,"  the  answer  also  averring  Uiat  the  mjury  to  the  person 
was  not  caused  by  any  fraudulent,  willful  or  reckless  act  or  misconduct  or 
gross  neglect 

2b  A  Railroad  Company  may  limit  their  common  law  liability  as  carriers  of 
passengers,  by  express  contract  with  the  passenger  upon  sufficient  consid- 
eration, so  as  not  to  be  liable  for  casualties  not  arising  from  fraud,  willfulness, 
recklessness,  or  gross  neglect 

(Before  Hoitmah,  Woodbutp,  Monorikf  and  Robbrtson,  J.  J.) 
Heard,  April  14th;  decided,  April  28th,  1860. 
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Appeal  from  an  order  sustaining  a  demurrer  to  the  defend- 
ants' answer  and  ordering  judgment  for  the  plaintiff  with  leave 
to  the  defendants  to  amend  within  twenty  days. 

The  complaint  alleged  in  substance  and  among  other  allega- 
tions, that  John  B.  Boswell,  the  plaintiff's  intestate,  on  the  8th 
of  September,  1858,  at  the  defendants'  request  became  a  passen- 
ger in  their  car  to  be  carried  by  them  as  conmion  carriers  from 
East  Albany  to  the  city  of  New  York.  That  defendants  under- 
took and  it  became  their  duty  to  carry  him  safely,  but  defendants 
and  their  agents  conducted  so  negligently  that  the  car,  in  which 
he  was,  came  in  contact  with  another  car  or  locomotive  and  was 
demolished  or  thrown  from  the  track,  and  the  said  John  B.  Bos- 
well,  then  and  there,  from  such  gross  negligence  of  the  defend- 
ants, was  instantly  killed  or  received  great  injury,  from  which  he 
immediately  died.  And  the  death  of  said  John  B.  Boswell  was 
caused  by  and  was  the  result  of  the  gross  neghgence  of  the  de- 
fendants. 

The  answer  contained  denials  of  many  of  the  aUegations  in 
the  complaint,  but  the  defense  demurred  to  was  as  follows : 

"  And  for  a  frirther  and  separate  defense,  the  defendants  farther 
answering,  say:  that  at  the  time  and  place  in  the  complaint 
mentioned,  the  said  John  B.  Boswell  was  upon  the  cars  of  the 
defendants,  not  as  a  passenger,  nor  upon  the  payment  o^  or 
promise  to  pay,  any  fare,  but  under  and  in  virtue  of  a  special 
contract  made  between  the  said  Boswell  and  the  said  defendants, 
which  contract  was  evidenced  by  the  pass  or  free  ticket  given  to 
him  by  the  defendants,  and  accepted  and  used  by  him,  and  by 
virtue  of  which  he  was  riding  upon  the  road  and  in  the  cars  of 
the  defendants  at  the  time  of  the  alleged  injury.  That  the  con- 
ditions of  the  said  contract,  by  which  the  defendants  agreed  to 
carry  the  said  Boswell,  were  printed  upon  the  face  of  the  said  ticket 
or  pass ;  and  were  in  the  words  following :  *  Conditions.  This 
ticket  is  issued  to  the  owner  of  Live  Stock,  or  his  agent,  to  enable 
him  to  take  the  entire  charge  and  care  of  his  stock  while  on  the 
Hudson  River  Railroad,  and  is  part  of  the  contract  for  transport- 
ing the  same.  By  accepting  or  using  it,  he  expressly  releases  the 
Company,  in  consideration  of  this  Pass,  and  the  reduction  of 
price  below  the  Tariff  Rates,  from  all  liability  for  injury  to  said 
stock  from  suffocation,  crowding,  trampling  or  delay  in  transporta- 
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tion,  or  for  injury  to  his  person  or  stock,  arising  from  any  cause 
whatsoever.' 

"  That  the  said  ticket  was  accepted  and  used  by  the  said  Bos* 
well  at  the  time  of  the  injuries  alleged  to  have  been  sustained  by 
him,  and  that  the  said  injuries  were  not  caused  by  any  fraudulent, 
willful  or  reckless  act  or  misconduct  or  gross  neglect  or  defiiult 
on  the  part  of  the  defendants,  and  that  the  defendants  are  not 
liable  therefor." 

The  plaintiff's  demurrer  was  on  the  general  ground  that  the 
hcts  stated  did  not  constitute  a  defense. 

WiUiam  FuUerton,  for  defendants,  (appellants.) 

I.  CSommon  carriers  of  goods  may,  by  express  contract,  limit 
their  liability  and  exempt  themselves  from  responsibility  for  loss 
or  damage  unless  caused  by  their  own  fraud  or  gross  neglect. 
{Merc.  MuL  Ins.  Co.  v.  Chase,  1  E.  D.  Smith,  115 ;  Dorr  Y.N.J. 
Steam  Nav.  Co.,  4  Sand.,  136 ;  1  Kern.,  485 ;  Holford  v.  Adams^ 
2  Duer,  471 ;  Newstadt  v.  Adams,  5  id.,  43 ;  Wells  v.  Steam  Nav. 
Co.,  4  Seld.,  381 ;  Moore  v.  Evans,  14  Barb.,  524 ;  Parsons  v. 
Monteath,  13  ii,  353.) 

II.  So  may  carriers  of  passengers.  {Welles  r.  N.  T.  Cent.  R.  B. 
Co.,  26  Barb.,  641.) 

III.  The  answer  alleges  that  the  injuries  were  not  caused  by 
fraudulent,  willful  or  reckless  act  or  misconduct  or  gross  neglect 
The  demurrer  admits  this. 

IV.  From  all  other  negligence  the  contract  exempts  the  defend- 
ants. 

V.  The  defendants  could  exempt  themselves  from  liability  for 
any  negligence  of  its  servants,  provided  due  diligence  was  exer- 
cised in  the  selection  of  such  servants.  {Wells  v.  Steam  Nav.  Co.^ 
4  Seld.,  881 ;  Welles  v.  N.  T.  Cent.  JR.  R.  Co.,  26  Barb.,  641.) 

Oeorge  Stevenson,  for  plaintiff,  (respondent.) 

I.  Passage  tickets  are  mere  tokens,  not  contracts.  {Quimby  v. 
VanderUlt,  17  N.  Y.  R,  306.) 

II.  Accepting  or  using  such  a  pass  cannot  be  construed  into  an 
assent  to  the  terms  printed  thereon.  The  deceased  was  entitled 
to  the  full  protection  of  the  law  of  carriers  though  he  paid  no 
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fiaie  otherwise  than  by  paying  for  his  stock.  {Phil  and  Read.  R, 
R  Go.  V.  Derby,  14  How.  U.  S.  R,  468.) 

nL  If  the  deceased  did  assent,  the  terms  "  any  cause  what- 
ever," do  not  embrace  the  n^ligence  of  the  carrier.  {Wdb  y. 
The  Steam  Nouo.  Co.^  4  Seld.,  875;  Alemnder  v.  Oreen,  7  Hill, 
544.) 

lY.  In  the  part  of  the  answer  demnred  to  an  issue  is  attempted 
to  be  made  on  the  question  of  gross  negligence.  Actual  negli- 
gence is  therefore  admitted,  and  in  a  case  like  this  any  negligence 
is  gross.  (1  Parsons  on  Contracts,  694,  note.) 

By  the  Coubjp— Hoffman,  J.  It  is  insisted  by  the  counsel 
of  the  plaintiff  that  the  Court  is  at  liberty  to  interpret  the  con- 
tract between  Ihe  defendants  and  the  plaintiff's  intestate  by  the 
attending  drcumstances,  and  to  restrict  the  general  language  to 
cases  which  would  still  leave  the  defendants  liable  for  some 
neglect 

Adopting  this  view,  this  at  least  is  dear,  that  the  plaintiff 
must  show  plainly  that  the  intention  of  the  parties  was  to 
qualify  and  restrain  the  very  comprehensive  langoage  used  in 
tiie  instrument 

So  far  from  its  being  obvious  that  there  are  cases  other  than 
those  of  negligence,  which  the  parties  may  be  reasonably  sup- 
posed to  have  contemplated,  it  seems  to  us  diffioult  to  understand 
in  what  cases  the  Company  could  be  rendered  liable  at  all  for 
injury  to  the  person  of  the  party,  without  some  negligence  on 
their  part  or  on  the  part  of  their  agents.  An  injoiy  to  his  per- 
son, in  the  course  of  his  being  carried  to  New  fork  in  their  cars, 
could  have  arisen  either  firom  his  own  negligence,  without  any 
&ult  of  the  defendants ;  or  from  an  event  wholly  independent  of 
jGeluU  of  either  party ;  or  fix)m  some  neglect  or  &ult  on  the  part 
of  the  defendants. 

The  parties  cannot  be  intended  to  have  contemplated  the 
exemption  of  the  defendants  in  the  first  two  cases.  The  natural 
interpretation  is,  that  they  meant  to  cover  the  last  case. 

The  counsel  of  the  defendants  does  not  deny  that  there  may 
be  a  degree  of  gross  n^lect,  amounting  to  willful  and  fraudulent 
misconduct^  for  which  they  might  be  responsible,  even  under  this 
contract    His  answer  is  framed  to  negative  such  a  casa 
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It  may  be  difficult  or  impracticable,  as  observed,  in  Wdles  v. 
The  New  York  Central  R  B.  Co.,  (26  Barb.,  646,)  to  distinguish 
accurately  between  the  different  degrees  of  negligence.  Yet  one 
case  can  certainly  be  readily  supposed  in  which  a  marked  and 
practical  distinction  would  exist  There  might  be  a  case  of  such 
misconduct  on  the  part  of  an  agent  as  would  indicate  a  willful 
design  to  injure  the  party,  a  desperate  recklessness  which  wan- 
tonly endangered  the  lives  or  property  of  all  those  who  are  in 
his  charge,  a  case  of  personal  misconduct,  and  yet  the  principal 
be  responsible.  In  Weed  v.  T/ie  Panama  BaUroai  Company^  (5 
Duer,  19S,  and  17  N.  Y.  R,  862,)  the  willful  act  of  the  conductor 
who  managed  the  train  was  not  allowed  to  be  a  ground  of 
exemption  for  the  Company. 

But  the  averments  of  the  answer  seem  to  us  to  cover  all  such 
cases  by  denying  that  the  injuries  were  caused  by  any  fraudu- 
lent, willfiil  or  reckless  act  or  misconduct,  or  gross  neglect^  or 
de&ult;  and  the  terms  and  import  of  the  stipulation  appear  to 
amount  to  an  agreement  that  the  parly  was  to  have  no  redress 
for  injuries  arising  from  other  degrees  or  cases  of  negligence. 

We  consider,  also,  that  the  parties  were  fully  at  liberty  to  enter 
into  a  contract  of  this  nature.  (1  Kern.,  485.) 

We  think  that  the  Court  below  erred,  and  that  the  order  must 
be  reversed,  and  the  demurrer  overruled. 

Order  reversed  and  demurrer  overruled,  with  leave  to  with- 
draw  demurrer,  &c.,  on  the  usual  terms. 


Bknajah  Lbffingwell,  Beceiver,  &c.,  v.  William  G.  Chavs 

and  Wife. 

1.  The  provision  of  section  220  of  the  Oode  requiring  that  on  the  seryice  of  an 
injunction  a  copy  of  the  affidavit  on  which  it  is  granted  be  served  there- 
with, is  satisfied  by  the  service  of  copies  of  whatever  papers  were  laid 
before  the  Judge,  and  on  which  he  ordered  the  injunction  whether  the 
allowance  was  upon  a  sununons  and  a  complaint  duly  verified  or  upon  affi- 
davits commonly  so  called. 
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2.  An  injunction  order  may  be  allowed  and  signed  by  the  Judge,  and  be  deli- 
vered  to  the  officer  before  the  service  of  the  summons  upon  the  defendant ; 
but  the  service  of  the  order  upon  the  defendant  before  the  summons  is 
served,  is  irregular  and  is  ineffectual  (Code,  §§  220  and  99.) 

3.  An  undertaking  duly  approved  by  the  Judge,  procured  or  furnished  by  the 
plaintiff  or  his  attorney  for  the  security  of  the  defendant,  and  execute  by. 
any  persons  possessing  the  requisite  qualifications,  agreeing  that  the  plain- 
tiff shall  pay  to  the  defendant  the  damages  he  may  sustain,  is  an  undertak- 
ing "on  the  part  of  the  plaintiff"  witliin  the  meaning  of  section  222  of 
the  Code,  requiring  security  on  granting  an  injunction.  It  is  not  necessary 
that  it  should  be  executed  by  the  plaintiff  or  his  agent  or  attorney. 

4.  Such  undertaking  must  be  given  in  form  absolute  and  binding  either  the 
plaintiff,  or  some  one  or  more  who  undertake  for  him,  absolutely  for  the 
payment  of  such  damages ;  and  it  may,  if  the  Judge  require  sureties,  abo 
bind  others  as  sureties  in  form  and  in  terms  as  sureties.  There  should  be  a 
principal  and  the  Judge  may  require  sureties ;  but  such  principal  may  be 
one  who  undertakes  on  behalf  or  for  the  plaintiff,  without  the  latter  being 
a  party  to  the  instrument. 

5.  The  neglect  to  file  the  papers  upon  which  an  mjunction  is  granted,  withm 
the  time  prescribed  by  the  rules  of  Court,  may  be  excused,  and  it  does  not 
render  the  service  of  the  injunction  a  nullity  or  require  that  it  be  set  aaida 

(Before  Woodruff,  J.) 

At  Special  Term ;  Heard  and  decided,  April,  1860. 

Upon  the  aummons  and  complaint  in  this  action  with  the 
tisual  affidavit  of  verification,  and  upon  an  undertaking  executed 
by  two  persons,  neither  of  whom  is  the  plaintiff,  an  injunction 
order  was  granted  by  a  Justice  of  this  Court  before  the  summona 
had  been  served  on  the  defendants,  and  the  injunction  order  was 
served  with  the  summons  and  complaint  upon  each  of  the  defend- 
ants. The  summons  and  complaint  upon  which  the  injunction 
order  was  granted  had  not  been  filed  when  the  notice  of  the 
motion  was  served. 

The  defendants  move  to  vacate  the  order  of  injunction  or  dis- 
solve the  injunction,  or  set  aside  the  service  thereof,  &c,  on  vari- 
ous grounds,  viz.,  that  the  affidavits  upon  which  the  injunction 
was  granted,  were  not  served  therewith ;  that  the  injunction  was 
granted  and  signed  by  the  Justice  before  the  action  was  com- 
menced (t.  e.,  before  the  actual  service  of  the  summons  on  either 
of  the  defendants) ;  that  the  undertaking  was  not  executed  by 
the  plaintiff  nor  by  any  person  on  his  behalf^  but  by  sureties 
only ;  and  that  the  papers  upon  which  the  injunction  was  granted 
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were  not  filed  within  five  days  as  required  by  the  rules  of  Court, 
(Rule  4.) 

The  plaintijr  showed  that  after  receiving  notice  of  this  motion 
he  filed  the  papers,  it  having  been  omitted  theretofore  through 
inadvertence. 

BUSS  Jb  Barhw,  for  defendant,  in  support  of  the  motion  cited 
in  support  of  the  aforesaid  grounds  thereof: 

1st,  Code,  §220 ;  8  How.  Pr.  R.,  87 ;  9  id,  426. 

2d,  Code,  §§  99  and  220;  5  Duer,  118. 

8d,  Code,  §222;  1  Duer,  666;  4  S.  &  M.,  683. 

4{h,  Court  Rule  No.  4;  Code,  §470;  fflkmndl  v.  McMunn^ 
«  Abb.,  391.     ' 

CharJea  £  Jenkins^  for  plaintiff 

Woodruff,  J.  The  objection  that  the  affidavits  upon  which 
the  injunction  was  granted  were  not  served  is  not  insisted  upon. 
The  plaintiff^s  affidavit  shows  that  no  other  affidavit  than  the 
complaint  duly  verified  was  presented  to  the  Justice  for  the  pur- 
pose of  obtaining  an  injunction ;  this  is  sufficient  for  that  purpose. 
By  the  plain  terms  of  section  219,  a  temporary  injunction  may 
.be  granted,  when  it  '* appears  by  the  complaint"  that  a  case 
exists  in  the  plaintiff's  favor  entitling  him  to  have  the  defendant 
restrained.  Whether  under  the  language  of  section  220  requir- 
ing that  "  a  copy  of  the  affidavit"  be  served  with  the  injunction, 
the  complaint  and  verification  are  to  be  regarded  as  "  an  affida- 
vit" as  sometimes  held,  or  the  requirement  of  section  220  in 
this  respect  be  held  to  relate  only  to  cases  in  which  the  injunc-' 
tion  is  obtained  upon  affidavit  (strictly  so  called)  after  the  suit 
has  been  commenced.  In  either  view  it  is  sufficient  to  serve 
with  the  injunction  the  complaint  and  verification  upon  which  it 
was  granted. 

The  next  objection  denies  the  jurisdiction  of  the  Justice  to 
grant  an  injunction  order  before  the  actual  service  of  the  sum- 
mons. 

The  language  of  the  220th  section  is,  '^  the  injunction  may  be 
granted  at  the  time  of  commencing  the  action,  or  at  any  time 
afterward  before  judgment^"  kc. ;  and  section  99  declares  that 
Bo8W. — Vol.  V.  89 
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"  an  action  is  oommenoed  as  to  each  defendant  when  the  sum- 
mons is  served  on  him  or  on  a  oo-defendant  who  is  a  joint  oon- 
tractor  or  otherwise  united  in  interest  with  him;"  and  section 
127,  ^*  that  civil  actions  in  the  Coorts  of  record  in  this  State  shall 
be  commenced  by  the  aen/ioe  of  a  summons." 

Under  these  provisions  it  is  plain,  I  think,  that  an  injunction 
order  cannot  b^me  operative  until  the  summons  in  the  action 
has  been  served ;  and  that  the  service  of  an  injunction  upon  the 
defendant,  prior  to  the  service  of  the  summons,  would  be  iii^- 
lar  and  ineffectual 

It  does  not  follow,  that  the  injunction  order  may  not  be  signed 
by  the  Justice  preparatory  to  such  service  and  be  dehveied  by 
the  Justice  to  be  served  with  the  summons,  although  untQ  the 
summons  is  served  it  has  no  effective  operation. 

The  language,  the  injunction  may  be  granted  ^'at  the  time 
of  commencing  the  action  or  at  any  time  afterwards"  was 
meant  to  define  two  perioda  If  the  summons  must  in  all  cases 
be  served  before  the  Justice  has  jurisdiction  to  grant  the  order, 
then  no  injunction  can  issue  until  after  the  action  has  been 
commenced^  and  the  words  "at  the  time  of  conmiencing  the 
action"  are  without  meaning  and  superfluous;  but  the  Code 
means  that  a  plaintiff  may  not  only  have  an  injunction  after 
his  action  is  commenced,  but  that  he  may  have  it  at  that  prior 
time  described  by  the  words  "at  the  time  of  commenewg^ 
his  action.  And  in  this  connection,  those  words  mean  while 
the  work  of  commencing  the  action  is  going  on  and  not  after  it 
is  finished. 

It  imports  that  the  injunction  may  be  obtained  so  diat  it  shall 
operate  at  the  time  when  and  so  soon  as  the  action  is  commenced, 
and  not  alone  after  it  is  commenced. 

This>  accords  with  good  sense.  It  meets  a  very  large  class  of 
cases  in  which  it  is  of  vital  importance  to  a  plaintiff  to  eojoin 
the  defendant  at  the  very  instant  he  is  apprised  that  an  action  ia 
commenced,  and  in  which  the  defendant  would,  but  for  such 
injunction,  defeat  the  very  object  of  the  suit 

The  section  which  declares  that  the  Court  is  deemed  to  hsTO 
acquired  jurisdiction!  in  a  civil  action  from  the  time  of  the  allow- 
ance of  a  provisional  remedy  (§:189)  is  in  harmony  with  this 
construction,  and  suataina  it 
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The  objection  that  the  nndertakiiig  was  not  signed  by  the 
plaintiff  or  his  agent,  or  by  some  person  who  in  very  terms  is 
described  on  the  &ce  of  the  undertaking  as  acting  '^  on  the  part 
of  the  plaintiff"  raises  a  question  in  regard  to  which  there  has 
been  some  conflict  of  opiniop. 

The  language  of  the  222d  section  is,  that  ^the  Court  or  Judge 
shall  require  a  wr]^tten  undertaking  on  the  part  of  the  plaintiff 
witii  or  without  sureties,  to  the  effect  that  the  plaintiff  will  pay 
to  the  party  enjoined,  such  damages,"  &o. 

In  my  opinion  the  just  meaning  of  this  language  is  satisfied| 
and  all  the  proposed  benefits  to  the  defendant  are  secured  by 
construing  the  words  ''on  the -part  of  the  plaintifi^^'  as  simply 
words  of  contrast  or  opposition  to  the  part  of  his  adversary. 
And  that  an  approved  xuidertaking,  executed  by  any  persons  of 
competent  ability,  agreeing  that  the  plaintiff  shall  pay  to  the 
defendant  the  damages  which  he  may  sustain,  if  it  be  procured 
and  furnished  by  the  plaintiff  or  his  attorney  for  the  security  of 
the  defendant,  is  an  undertaking  on  the  part  of  the  plaintiff 
within  the  meaning  of  this  section. 

K  this  be  not  so,  then  on  the  part  of  the  plaintiff  can  only 
mean  "  executed  by  the  plaintiff."  No  other  person  can  execute  it 
who  would  not  be  (as  between  him  and  the  plaintiff)  a  mere  surety. 

It  is  suggested  that  his  agent  or  attorney  may  execute  the 
undertaking.  No  doubt  he  may,  but  if  he  executes  it  by  the 
plaintiff '§  authority  then  it  is  in  law  the  plaintiff's  undertaking 
and  not  his  own ;  if  he  have  no  such  authority,  then  he  executes 
it  just  as  any  other  person  would  execute  it,  binding  himself  and 
not  the  plaintiff  and  he  is  just  as  much  a  surety  as  any  other 
person  would  be. 

Suits  are  often  necessary  when  a  plaintiff  is  out  of  the  State^or 
fflck,  or  under  disability,  or  an  infant,  or  otherwise  incompetent 
or  unable  to  execute  an  undertaking,  or  to  authorize  any  agent 
or  attorney  to  do  so.  I  cannot  concede  that  it  was  intended  that 
in  such  case  no  injunction  should  be  issued. 

The  words  "  by  the  plainti£^  widi  or  without  sureties,"  had 
ihey  been  used,  would  be  plain  and  would  require  the  plaintiff 
to  execute,  but  the  words  ''  on  the  part  of  the  plaintiff  with  or 
without  sureties,"  are  fully  satisfied  if  any  person  or  persons  in 
aid  of  the  prosecution,  acting  in  flirtiherance  of  the  action,  at  the 
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instance  of  the  plaintiff,  will  peremptorily  and  unqualifiedly  un- 
dertake that  the  plaintiff  shall  pay  to  the  defendant  the  damages 
which  he  may  sustain. 

The  terms  "  with  or  without  sureties"  would  seem  to  indicate 
that  whoever  gives  the  absolute  undertaking,  whether  it  be  the 
plaintiff  himself  or  some  person  or  persons  whom  he  or  his  at- 
torney may  procure,  there  may  still  be  sureties  if  the  Judge  so 
require.  The  forms  of  undertaking  now  in  common  use  make 
all  the  undertakers  in  form  and  in  fact  principals  as  between  them 
and  the  defendant ;  and  in  that  sense  they  are  absolute  undertak- 
ings on  the  part  of  the  plaintiff  and  not  undertakings  with  sure- 
ties, and  such  is  the  undertaking*in  this  case. 

It  is  only  in  accordance  with  the  language  of  the  section  under 
consideration  to  say  that  an  absolute  undertaking  that  the  plain- 
tiff will  pay  (whether  executed  by  him  or  by  other  persons)  is 
an  undertaking  on  the  part  of  the  plaintiff,  and  the  Court  or 
Judge  may  receive  it,  if  satisfactory,  or  he  may  require  the  secu- 
rity of  others  who  shall  execute  in  very  terms  as  "^urrfies." 

That  those  who  sign  as  sureties  may  so  express  their  obligation 
is  plain.  Oftentimes  they  will  prefer  to  do  so.  And  the  atmost 
that  can  be  claimed  by  a  defendant  (if  so  much  even  be  conceded) 
is,  that  there  shall  be  a  principal  in  the  undertaking  in  form ;  and 
whom  he  can  treat  as  principal  without  the  necessity  of  demand 
or  notice,  and  if  the  responsibility  of  such  principal  be  inadequate 
then  that  he  may  have  sureties.  This  construction  would  har- 
monize with  the  claim  that  in  using  the  terms  "with  or  without 
sureties,"  the  Legislature  necessarily  imply  that  there  must  be  a 
principal,  since  otherwise  there  is  no  surety. 

K  a  defendant  bring  his  action  on  an  undertaking  in  the  form 
in  common  use,  in  which  the  undertaking  is  absolute,  he  will  be 
the  first  to  say,  "As  between  me  and  yourselves  you  are  principals 
and  not  sureties."  If  so,  then  he  has  an  undertaking  given  on 
the  part  of  the  plaintiff  strictly  without  sureties. 

Nor  is  it  doubtful,  I  think,  that  an  undertaking  in  the  form 
"I  undertake  and  promise,"  &C.,  executed  by  one  person,  with  a 
further  agreement  in  due  form  by  another  person  by  which  he 
became  bound  as  surety,  would  be  a  compliance  with  the  statute 
in  its  terms  as  weU  as  its  meaning,  although  the  plaintiff  signed 
neither. 
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Indeed  if  that  form  of  undertaking  had  been  introduced  into 
tuse,  I  greatly  doubt  that  this  question  would  have  ever  arisen. 

But  as  undertakings  are,  in  general,  in  form  absolute,  binding 
all  the  signers  as  principals,  it  has  happened  that  they  have  been 
called  sureties  and  somebody  is  sought  for  to  be  principal  in  the 
terms  "  on  the  part  of  the  plaintiff." 

I  repeat  that  an  approved  absolute  undertaking  that  the  plain- 
tiff will  pay,  &c.,  is  enough,  whether  it  be  executed  with  sureties 
or  without  sureties,  and  such  an  undertaking  has  been  given  here. 

I  am  aware  that  there  has  been  on  this  point  also  a  difference 
of  opinion,  the  late  Chief  Justice  Duer,  in  Bichardson  v.  Cfratg^ 
(1  Duer,  666,)  held  that  similar  words  in  the  section  (182)  prer 
scribing  the  undertaking  to  be  given  on  obtaining  an  order  of 
arrest  made  it  necessary  that  the  plaintiff  should  sign  the  under- 
taking. But  he  was  compelled  to  make  his  own  construction 
yield  when  the  plaintiff  was  an  infant,  &c.  In  Sief  v.  Shatisenburgh^ 
(Sept  22, 1858,)  I  am  told  that  Chief  Justice  Bosworth  held 
an  absolute  undertaking  sufficient  to  justify  an  order  of  arrest^ 
though  neither  signed  by  the  plaintiff  nor  by  any  one  professing 
to  be  his  agent.  {Askins  v.  Heams,  8  Abb.,  184 ;  BdUnger  v. 
Gardiner,  12  How.  Pr.  R,  881.) 

The  last  objection  to  the  plaintiff  *s  proceedings  is  that  he  has  not 
filed  the  papers  upon  which  the  injunction  was  granted  as  required 
by  the  4di  of  the  Bules  of  Court  When  the  notice  of  this  motion 
was  given  the  &ct  so  stated  was  true  and  the  defendant  had  a  right 
to  his  motion  and  the  Court  might  vacate  the  injunction  order  upon 
that  ground.  But  it  appears  by  the  affidavit  on  behalf  of  the 
plaintiff  that  the  omission  to  file  the  papers  was  an  inadvertencei 
and  so  soon  as  the  notice  of  motion  was  received  the  papers  were 
filed.  Under  such  circumstances  the  Court  have  a  discretion  to 
relieve  the  plaintiff  from  the  consequences  of  his  omission,  but  as 
the  defendants'  motion  is  regular  such  relief  should  be  granted 
upon  terms.  Indeed,  if  the  plaintiff  had  at  once  given  notice  of 
the  filing  and  sought  a  waiver  of  the  motion,  I  would  have  allowed 
no  costs  to  the  defendant  if  he  persisted  in  his  motion. 

All  the  other  grounds  of  motion  must  be  overruled,  but  upon 
this  last  point  the  motion  must  be  granted  unless  the  plaintiff 
pays  the  costs  of  motion,  $7.  If  he  pay  those  costs  within  five 
days  the  motion  is  denied. 
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James  H.  TTHiTiIKKR,  Beoeiyer,  Plamtiff,  v.  Gbobos  C. 
HATHOBNBy  Jb.,  ei  oL 

1.  Where  by  a  judgment  or  decree  a  defendant  is  required  to  execata  an 
assignment  or  conveyance  to  the  plalntifl^  and  an  instrument  in  proper  fonn 
is  tendered  to  him,  he  is  bound  to  execute  it^  although  it  has  not  been  sob- 
mitted  to  the  Court  or  Judge  for  ^provaL 

2.  It  is,  however,  proper  that  such  a  judgment  should  provide  for  the  settle- 
ment of  the  form  of  the  instrument  by  a  Judge  or  Referee,  and  if  the  defend- 
ant is  in  doubt  respecting  the  propriety  of  the  form  of  the  instrument  pro- 
posed, he  should  apply  to  the  Court  to  have  it  settled. 

dw  On  a  motion  to  punish  a  defendant  for  a  contempt  in  not  ezecating  the 
assignment  tendered,  where  the  judgment  did  not  provide  any  mode  of 
settling  the  form  thereof,  it  appeared  that  the  detendant  acted  in  good  faith, 
under  the  advice  of  counsel  deeming  him  not  bound  to  sign  the  instrument 
in  the  form  tendered;  the  motion  was  discharged  without  costs^  on  tha 
defendant's  executing  the  instrument 

4  In  an  action  by  a  Receiver,  on  behalf  of  a  judgment  creditor  to  set  aside 
an  assignment  of  a  lease,  the  Courts  on  the  27th  of  March,  announced  its 
decision  that  the  assignment  was  void;  that  the  plainti£f  is  entitled  to  an 
assignment  thereof  as  Receiver,  and  to  the  rents  thereafter  to  accrue  from 
the  tenants  in  possession.  On  the  Ist  of  April,  one  of  the  defendants,  who 
had  heard,  in  general  terms,  that  the  case  had  been  decided  in  the  plaintiff's 
&vor,  but  had  no  knowledge  of  the  particulars,  or  that  the  plaintiff'  was  by 
such  decision  entitled  to  the  rents  due  that  day,  collected  such  rents.  On 
the  9th  of  April,  a  judgment  was  entered  in  conformity  with  the  decision, 
and  was  made  to  bear  date  of  the  day  the  decision  was  announced.  The 
defendant  was  not  under  any  injunction  in  the  action,  and  the  decision  did 
not  direct  an  injunction.  Upon  these  fects,  a  motion  to  punish  the  defend- 
ant for  collecting  those.rents,  as  for  a  contempt,  was  denied. 
(Before  WooDBurr,  J.) 

At  Special  Term;  May  5th,  1860. 

Ik  this  case  certain  jadgment  creditors  of  the  defendant  Ha- 
thpme,  caused  him  to  be  examined  before  a  Judge  of  the  Supreme 
Court  on  proceedings  supplementary  to  execution  issued  on  a 
judgment  recovered  in  that  Court,  procured  an  injunction  from  a 
Judge  of  that  Court,  to  restrain  him  from  disposing  of  or  inter- 
fering with  his  property,  and  the  plaintiff  herein  was  appointed 
Receiver  of  his  property.    The  plaintiff,  as  Receiver,  brought  an 
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action  in  tliis  Court  to  set  aside  an  assignment  of  a  lease  executed 
and  delivered  by  Hatliorne  to  the  other  defendants  as  fraudulent 
and  void  as  against  the  judgment  creditors.  A  judgment  was 
Tendered  declaring  the  assignment  void,  and  directing  the  defend- 
ants to  assign  the  lease  to  the  plaintiff  as  Beceiver,  and  directing 
the  tenants  in  possession  of  the  premises  "  to  pay  oyer  the  rents 
hereafter  to  accrue  to  the  plaintiff,  as  such  Beoeiver,  and  that  he 
collect  a  sufficient  amount  to  satisfy  the  judgment  and  execution 
aforesaid  with  costs,"  &c.  The  decision  of  the  Court  was  publicly 
announced  and  noted  in  the  minutes  on  the  27th  day  of  March, 
1860.  But  the  judgment  was  not  drawn  up  and  entered  until  April 
9th,  1860.  After  which  the  plaintiff's  attorney  drew  an  assign- 
ment and  tendered  it  to  the  defendant,  Hathome,  for  execution, 
and  served  on  him  a  copy  of  the  judgment  He  declined ;  his 
counsel  advising  him  that  he  was  not  bound  to  sign  the  instru- 
ment tendered  to  him,  and  that  the  form  of  the  instrument  must 
first  be  setded  by  the  Court,  or  under  its  order,  before  he  should 
sign  it 

Bents  became  due  from  the  tenants  of  the  demised  premises 
on  the  1st  day  of  April,  (after  the  Judge  had  announced  his  deci- 
sion,) and  the  defendant,  Hathome,  after  he  had  heard  in  general 
terms  that  the  case  was  decided  in  the  plaintiff's  favor,  but  before 
flie  judgment  was  entered,  collected  such  rents  or  a  portion 
thereof 

The  plaintiff  then  moved  for  an  attachment  to  punish  the 
defendant,  Hathome,  for  a  contempt  in  refusing  to  execute  the 
assignment  and  also  in  collecting  such  rents. 

His  excuse  was,  that  the  form  of  the  instmment  of  assignment 
had  not  been  settled  or  approved  by  the  Court  or  a  Judge  thereof 
and  the  advice  of  his  counsel. 

And  in  relation  to  the  collection  of  the  rents,  he  swore  that  he 
was  not  aware  that  by  the  decision  of  the  Court  the  plaintiff  was 
entitled  to  the  rents  which  had  already  become  due ;  that  the 
rent  which  he  had  collected  had  become  payable  before  he  had 
received  any  notice  of  the  terms  of  the  judgment  and  before  the 
judgment  itself  was  entered,  which  dedared  the  plaintiff  to  be 
entitled  to  the  rents  hereafter  to  accrue. 

The  judgment  when  entered,  viz.,  on  the  9th  April,  1861,  was 
made  to  bear  date  March  27th,  the  day  the   decision  was 
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announced.    It  contained  no  tenns  of  injunction  restraining  the 
defendants. 

Ndson  Smith,  for  plaintiff  in  support  of  the  motion. 

1.  Refusal  to  execute  the  assignment  was  a  contempt 

2.  Collection  of  rents  after  notice  that  the  case  was  decided  in 
favor  of  the  plaintiff)  was  a  contempt  although  the  decree  had 
not  been  entered  or  served.  {Skip  v.  Harwood,  8  Atk.,  564 ;  Kemp- 
Urn  V.  Eve,  2  Ves.  &  Beames,  849 ;  JBuU  v.  TJuymas,  3  Edw.  Ch. 
R.,  286 ;  People  v.  Gompixm,  1  Duer,  515,  553.) 

Although  the  decree  contains  no  prohibition  restraining  Ha- 
thorne from  collecting  the  rents,,  it  does  declare  the  plaintifT  enti* 
tied  tliereto,  and  adjudges  their  payment  to  him  as  Receiver.  It 
was,  therefore,  a  contempt  on  his  part,  and  impeded  the  plaintiff 
in  the  assertion  of  his  rights  under  the  decree  tending  to  defeat 
the  decree,  and  render  it  ineffectual.  (5  Yin.  Abr.,  446 ;  Sit 
James  BiUler'e  Case,  2  Salk.,  596.) 

Otis  D.  SuKLUj  for  defendant 

Woodruff,  J.  In  this  case  the  decree  ought  to  have  provided 
some  mode  in  which,  if  counsel  differed  as  to  the  form  of  the 
assignment  to  be  executed  bj  the  defendants,  their  difference 
could  be  settled  bj  laying  before  a  Justice  of  this  Court  the  pro- 
posed assignment  and  the  objections  thereto,  that  the  form  might 
be  settled  by  him.  But,  in  the  absence  of  such  a  provision,  the 
plaintiff  had  a  right  to  require  the  execution  of  an  assignment; 
and,  if  the  one  tendered  by  him  was  a  proper  one,  the  defend- 
ants, under  the  advice  of  their  counsel,  should  have  executed  it, 
or  should  have  procured  and  executed  some  other  in  proper  form, 
or,  if  he  was  in  doubt,  should  have  applied  to  the  Court  on  his 
own  behalf  to  have  thb  form  settled.  Nevertheless,  if,  as  appears 
on  this  motion,  the  form  of  assignment  had  not'been  approved 
by  the  Court,  and  the  defendants^  counsel  advised  that  it  was  not 
drawn  in  proper  form,  the  defendants  should  have  an  opportunity 
to  execute  the  assignment,  and,  upon  doing  so,  this  motion  should 
be  deemed  discharged. 

As  to  the  inoneys  collected  from  the  tenants  in  possession  of 
the  demised  premises,  although  I  think  the  conduct  of  the  defend- 
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ant  Hathorne  is  by  no  means  free  from  fault,  and  that  the  plain- 
tiff has  a  clear  right  to  collect  them,  either  from  him,  or,  it  may 
be,  from  the  tenant,  a  case  for  an  attachment  is  not  made  out  so 
as  to  warrant  that  mode  of  compelling  the  defendants  to  pay  over 
the  money. 

K  fraudulently  collected,  possibly  the  defendant  may  be  ar- 
rested If  he  violated  an  injunction  of  the  Supreme  Courts  or  a 
Justice  thereof,  that  Court,  or  Justice,  has  power  to  punish  for 
that  But  it  would  be  carrying  the  idea  of  contempt  of  the  orders 
of  this  Court  further  than  I  am  now  prepared  to  do,  if  I  should 
hold  that  oral  notice  that  the  suit  was  decided  in  the  plaintiff's 
favor,  without  notice  of  the  particulars  of  the  decision,  when  the 
defendant  is  not  under  an  injunction,  and  no  injunction  was 
ordered  by  the  decision,  subjected  the  defendant  to  process  of 
contempt  when  no  order  or  decree  had  been  drawn  up  or  entered, 
in  the  face  of  the  defendant's  express  denial  that  he  had  any 
notice  that  the  decision  entitled  the  plaintiff  to  the  rents  which 
he  collected. 

The  defendant  Hathorne  may  have  five  days  within  which  to 
execute  the  assignment  proposed  by  the  plaintiff;  and  if,  within 
that  time,  he  execute  and  duly  acknowledge  it,  the  motion  shall 
be  discharged,  without  costs.  In  de&ult  of  such  execution,  a 
precept  may  issue  against  him,  to  commit  him  imtil  he  execute 
such  assignment  and  pay  (in  that  event)  $10  costs  of  motion  and 
the  fees  of  the  Sheriff,  &c. 
•  Ordered  accordingly. 


William  Palkn  v.  Samuel  E.  Lent  and  Catharinb,  his  Wife. 

1.  A  cause  of  action  against  a  husband,  entitling  the  plaintiff  to  a  recovery  of 
money  from  him,  cannot  be  joined  with  a  claim  to  charge  the  separate  estato 
of  the  wife  with  the  payment  of  the  amount  sought  to  be  recovered. 

2.  A  promissory  note,  signed  by  the  wife  and  delivered  by  the  husband,  for  the 
purchase  of  property  used  and  enjoyed  in  a  business  carried  on  for  their  joint 
benefit,  does  not  oporate  both  as  a  note  of  the  husband  making  him  per- 

Bosw.— Vol.  V.  90 
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sonaUy  liable  and  as  an  i^pointment  b/  the  wife  of  her  separate  estate  or 
as  a  charge  thereon. 
8.  A  complaint  which  seeks  to  charge  the  separate  estate  of  a  married  wo- 
man upon  her  promise  must  show  that  the  consideration  of  the  promise  was 
some  benefit  to  her  separate  estate,  or  that  there  was  a  distinct  intention  oa 
her  part  to  charge  her  separate  estet& 
(Before  Bobebtson,  J.) 

At  Special  Term;  May  14th,  1860. 

Demoner  to  the  complaint  The  pleadings,  so  &r  as  it  is 
material  to  state  them  to  show  the  points  decided  herein,  are  set 
forth  in  the  opinion  of  the  Court 

BoBSRTSON,  J.  The  defendants  are  husband  and  wife;  the 
complaint  alleges  the  making  of  a  note  signed  by  the  wife  paya- 
ble to  land  indorsed  by  a  Mr.  Brown  to  the  plaintiff^  and  the  pos- 
session of  separate  estate  by  the  defendant,  Mrs.  Lent  It  also 
alleges  that  the  note  was  given  for  the  purchase  of  a  pair  of 
horses,  owned  and  enjoyed  by  the  defendants;  that  Mrs.  Lent 
carried  on  a  livery  stable  in  her  own  name  and  for  her  own 
benefit ;  that  her  husband  acted  conjointly  with  her  or  as  her  at- 
torney, or  was  interested  in  the  business  of  such  livery  stable  and 
.  as  such  attorney,  or  otherwise  assented  to  the  making  of  such 
note,  to  derive  some  benefit  therefix)nL  It  prays  judgment 
against  both  defendants  and  also  against  the  separate  property  of 
Mrs.  Lent 

This  pleading  joins  a  liability  of  the  wife's  sq)arate  estate 
with  that  of  the  husband  which  is  one  of  the  causes  of  demurrer. 
The  Code  (§  167)  permits  causes  of  action  to  be  united,  whether 
legal  or  equitable,  provided  they  arise  out  of  the  same  transac- 
tion, or  transactions  relating  to  the  same  subject  matter,  or  ori- 
ginate in  contract,  but  they  are  required  to  be  separately  stated, 
but  in  this  case  they  are  not  separately  stated ;  on  the  contrary,  it 
appears  that  the  cause  of  action  is  but  one  only,  the  liability  is 
separate.  It  is  clear  the  complaint*  does  not  set  out  a  joint 
contract,  nor  does  it  set  out  a  separate  one  by  both  defend- 
ants, supposing  the  appointment  of  the  separate  estate  of  the 
wife  to  be  a  contract,  which  is  very  doubtful.  The  defend- 
ants must  therefore,  if  liable  at  all  upon  the  same  transac- 
tion, be  liable  as  principal  and  surety,  actions  against  whom 
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it  lias  been  held  cannot  be  joined.  {Brewskr  y.  Silence^  4  Seld., 
214;  PhaknY.  Dingee^  4  E.  D.  Smith,  879.)  The  complaint 
also  fidls  to  make  out  a  canse  of  action  against  both  defendants, 
because  it  seeks  to  make  both  responsible  upon  an  instrument 
.  signed  onlj  once,  by  one ;  dearly  the  note  cannot  operate  as  a  note 
of  the  husband  nuJdng  him  personally  liable,  and  an  appoint* 
ment  by  the  wife  of  her  personal  estate.  The  facts  that  both  parties 
were  interested  in  the  same  liveiy  stable  conducted  in  the  wife's 
name  and  for  her  benefit^  and  that  the  note  was  given  for  a  pair 
of  horses  is  not  sufficient;  if  a  husband  and  wife  could  enter 
into  a  contract  of  copartnership  and  it  was  alleged  they  did  so 
in  this  case,  those  facts  might  make  them  jointly  liable  but  not 
severally.  If  the  note  in  question  had  been,  however,  merely 
the  joint  note  of  both,  the  wife's  separate  estate  would  not  have 
been  liable.  {Yak  v.  Dederer,  18  N.  Y.  R,  265.) 

As  regards  the  cause  of  action  set  out  against  the  wife,  the 
compliant  is  defectiye  in  not  alleging  either  that  the  consideration 
of  her  promise  was  for  the  benefit  of  her  separate  estate,  or  that 
of  which  it  is  the  evidence,  to  wit^  that  she  intended  by  the  note 
to  charge  such  estate,  which  is  always  necessaiy  to  be  established, 
either  by  the  words  of  the  writing  or  proof  aliunde.  (Story  Eq. 
Jur.,  1400;  Vanderheyden  v.  MaEory^  1  Comst,  462;  TaU  v. 
DedereTy  vbi  sup.;  Ourtis  v.  Bngd,  2  Sandf.  Ch.  R,  288.)  The 
&cts  that  the  note  was  given  for  a  pair  of  horses,  and  that  the 
defendant  Mrs.  Lent  was  carrying  on  a  livery  stable  for  her  own 
use,  may  be  important  links  in  evidence  to  show  such  intent,  but 
their  averment  is  not  equivalent  to  that  of  the  latter. 

The  failure  of  the  complaint  to  set  out  the  particulars  of  the 
defendant's  separate  estate  may  not  be  available  on  demurrer  or 
in  any  other  way  than  by  motion  to  make  definite.  The  mere 
joinder  of  the  defendant.  Lent,  too,  as  a  party  is  probably  not  objec- 
tionable. {Draper  v.  Eeningsenj  16  How.  Pr.  R,  284,)  but  the  other 
defects  are  sxdKcient  to  make  the  demurrer  of  both  parties  well 
taken. 

The  demurrer  must  therefore  be  sustained  and  judgment  given 
for  the  defendants,  with  costs,  unless  the  plaintiff  amend  within 
twenty  days.  The  costs  to  be  one  bill  in  favor  of  either  defend- 
ant, as  they  or  their  counsel  may  elect 
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FxBDiNAiin)  C.  LiOHTS  and  others    v.  Ths  Eyebsit  Fibk 
Inburakce  Company. 

1.  It  is  not  neceflsary  that  a  corporation,  plaintiffii,  ahonld  in  the  oomplaint 
allege  that  the  plaintiffs  are  a  corporation. 

2.  Nor  is  it  necessary,  in  declaring  against  a  oorporatioo,  to  aillege  that  the 
defendants  are  a  corporation. 

(Before  Bobbbtbon,  J.) 

At  Special  Term ;  May  26th,  1860. 

Demurrer  to  the  complaint  The  opinion  of  the  Court  soffi- 
cientlj  states  the  complaint  and  the  grounds  of  demurrer. 

RoBEBTSON,  J.  The  objection  in  this  case  is  that  the  oom- 
plaint  has  not  alleged  the  defendants  to  be  a  corporation  or  Joint 
Stock  Company.  It  has  long  been  settled  that  plaintifis  need 
not  aver  themselves  to  be  a  corporation.  {Bank  of  United  States 
V.  Easkins,  1  J.  C,  132 ;  Bank  of  Utica  v.  SmaUey,  2  Cow.,  770 ; 
Holyoke  Bank  v.  Baskins^  4  Sandf.  S.  C.  R.,  675 ;  Union  Mutual 
Ins.  Oo.  V.  Osgood,  1  Duer,  708;  Bank  of  WaterviUe  v.  Bdiscr,  18 
How.  Pr.  R,  270.)  Before  the  passage  of  the  Revised  Statutes  it 
was  held  that  the  plea  of  the  general  issue  put  in  issue  the  exist- 
ence of  the  plaintiffs  as  a  corporation  as  though  it  were  averred, 
and  it  could  onlv  have  been  upon  the  principle  laid  down  in  the 
above  case  of  Union  Mutual  Insurance  Oompany  v.  Osgood^  that 
the  name  being  an  appropriate  name  for  a  corporation,  the  very 
name  imported  an  averment  to  the  same  effect.  The  Revised 
Statutes  merely  require  the  defendants  to  make  it  a  special  issue. 
(2  R  S.,  458,  §  3.)  It  would  be  difficult  to  see  why  the  same  reason- 
ing should  not  apply  to  the  defendants.  K  the  law  takes  notice 
of  the  character  of  the  i^ame,  it  must  equally  do  so  in  the  other. 
It  is  as  important  to  show  a  personality  to  be  contracted  with  as 
one  to  contract 

Another  difficulty  arises  from  the  fiwjt  that  the  Code  only  per- 
mits specific  causes  of  demurrer,  and  the  objection  in  question  does 
not  come  within  any  of  them.  The  question  whether  the  defend- 
ants are  a  corporation,  is  no  part  of  the  cause  of  action.  They 
are  either  a  corporation  or  an  association,  or  have  no  existence ; 
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if  the  laat,  of  course  no  judgment  can  be  of  any  avail ;  if  they 
are  persons  using  a  corporate  name,  and  the  plaintiff  makes  a 
mista)^e  in  suing  them  as  a  corporation,  they  are  at  liberty  to 
plead  that  they  are  not  what  they  have  seemed,  but  it  must  be 
by  an  answer. 

K  the  question  were  a  new  one  in  regard  to  plaintiffs,  I  might 
perhaps  entertain  a  different  view ;  but  it  being  established  that  a 
name  carries  with  it  the  assertion  of  a  fact,  I  can  see  no  reason 
for  not  applying  the  same  rule  to  defendants. 

The  demurrer  must,  therefore,  be  overruled,  with  costs,  and 
judgment  be  given  for  the  plaintiffs,  with  liberty  to  the  defend^ 
ants  to  answer  in  twenty  days,  upon  payment  of  costs,  upon 
filing  affidavit  of  merits  and  of  good  faith  in  putting  in  the 
demurrer,  in  five  days. 


INDEX. 


AOCX)UNT  AND  AO(X)UNTING. 
Vide  TRAxmxm,  AMEnaoHT, 

DlBUUVlttl. 


AOnON. 

1.  Where  the  chattels  of  one,  by  his 
oonsent,  come  to  the  possession  of 
and  are  used  by  another  until  worn 
out  and  rendered  valueless,  the 
owner  may  recover  the  &ir  value 
of  such  use,  unless  it  be  proved 
that  the  permission  was  ffiven  and 
accepted  as  a  gratuity,  and  without 
any  expectation  of  reward  there- 
for. Rider  etalY.The  UrUon  India 
BMer  Company, 85 

2.  The  owner  may  recover  for  such 
use,  although  it  was  begun  and  con- 
tinued in  the  mutual  expectation 
that  the  party  so  using  the  chattels 
would  purchase  them,  and  notwith- 
standing tiie  managing  agent  of  such 
party,  under  whose  direction  the 
use  was  made,  in  good  fiuth  be- 
lieved that  his  principal  had  pur- 
chased them.  id 

3.  But  the  statute  of  limitations  is  a 
bar  to  a  recovery  for  the  use  for  any 
period  antecedent  to  six  years  before 
action  brought id 


4  One  who,  by  the  request  of  a 
thief  or  tortious  taker,  sells  the 
chattels  of  another  is  liable  to  the 
true  owner  as  tor  a  conversion. 
Anderaon  el  air,  NkhoUu,  . . .  .121 

5.  Action  ibr  delay  in  receiving  goods 
sold.  DibJOe  et  air.  ChrheU ti oOL, 
202 

0.  A  cause  of  action  for  extra  work 
and  materials  alleged  to  have  been 
done  and  furnished  in  enlarging  the 
capiidtv  of  and  completing  a  vessel, 
onginally  contractea  to  be  built  for 
an  agreed  sum,  where  no  time  of 
payment  for  such  extra  work  is 
stipulated,  accrues  when  such  extra 
work  has  been  completed.  Peck  v. 
The  New  Yorkand  Liverpool  United 
SUxUe  Maa  StwrnsMp  Co., 226 

7.  Corporation  for  receiving  deposits 
of  savings  not  liable  for  tortious  act 
of  its  President  or  Tice-President 
amounting  to  a  conversion  of  the 
personal  property  of  a  third  per- 
son, done  without  the  knowledge 
or  sanction  of  its  directors  or  trus- 
tee&  ThomeonY.  Sixpenny  Savinge 
Bank, 293 

8.  How  fiur  a  qualified  refusal  to  de- 
liver on  demand  is  evidence  of  con- 
version, considered. id 

9.  The  plaintiff  in  a  judgment  cannot 
maintain  an  action  to  set  aside  a 
conveyance  by  his  debtor  as  fi-audu- 
lent  until  an  execution  has  been 
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issaed,  and  that  fact  must  be  averred. 
JlcOuOaugh  y.  Colby  etal,,..  All 

10.  A  bank  check  being  made  in 
terms  payable  to  one  who  is  acting 
as  agent  for  another,  and  he  having 
credited  his  principal  with  the 
amount  thereof  he  may  maintain 
an  action  thereon  in  his  own  name. 
Fuh  V.  /aco6«oAn, 614 

11.  A  merely  voluntary  payment  by 
a  party,  though  for  the  benefit  of 
another,  creates  no  right  of  action 
against  the  latter  unless  the  latter 
acquiesces  in  or  adopts  the  act 
Eeamt^  Adm\  v.  Keent^ 579 

12.  But  if  such  a  payment  is  made  by 
request  of  the  agent  for  the  defend- 
ant, the  latter  is  liable  for  the  money, 
provided  such  agent  had  either  a 
general  or  specim  authority  to  bor- 
row  ^ 

V%de  AORIEKMEMT. 

Bond,  (payable  on  the  opening 
of  a  street,  liability  ceases  if 
plan  be  altered,) 389 

Brokbb,  (liability  on  purchase  of 
stock  for  his  employer,)  .  .506 

Contract. 

Neoliobnc& 

Nkw  York. 

Skttudcsmt. 


AOT  OF  (JOD. 

1.  Oommon  carrier  liable  for  injuries 
caused  by  inevitable  accident  or  act 
of  God.  if  he  by  negligence  or  in- 
excusable delay  exposes  goods  to 
the  peril.  Bead  et  al  y,  J^idd- 
mgj. 395 


ADVERTISEMENT. 

1.  Whether  publication  of  dissolu- 
tion of  partnership  is  necessary, 
considered.  HoidaoM  etal  y.  But- 
lenoorth, 1 


2.  E^dence  of  authority  of 
when?    Ihtdi  Y.  J<nu8  el  aL, 


AGENT. 

1.  When  an  agent  or  officer  of  a  cor- 
poration, in  ^od  faith,  in  the  proper 
discharge  of  his  duty,  appliea  lus 
own  money  or  makes  use  or  his  own 
chattels  for  the  proper  uses  of  the 
corporation,  he  may  recover  foi  sadi 
money  or  such  use.  Rider  et  oLy, 
The  Union  India  Rubber  Co.,. .  .85 


2.  Although  an  agent  or  officer  — 
not,  as  sudi,  make  a  contract  with 
himself,  and  so  bind  his  principal  to 
himself,  his  principal  is  neveriheleaB 
bound  to  pay  for  property  used  by 
his  agent,  in  the  uuthful  disdiarge 
of  his  duty,  for  nurposes  within  his 
authority,  and  the  measure  of  com- 
pensation is  the  &ir  value  of  the 
property  so  used. id 

3.  One  who  deals  with  or  disposes  of 
the  personal  property  of  another 
(the  same  not  being  negotiable  pa- 
per) must  see  to  it  that  he  acts  by 
the  authority  of  some  one  who  has 
power  sufficient  to  warrant  such 
dealing  or  disposition.  Andermm  «l 
oL  Y,  Nicholas, 121 

4.  Agent  for  collection,  transferring 
bill  of  exchange  as  security  for  his 
own  preexisting  debt,  confers  no 
title  as  against  his  principal  SooU 
V.  Ocean  Bank, 192 

5.  A  broker,  making  a  purchase  of 
stock  in  good  faith  in  the  usual 
course  of  business  for  a  prindpsl 
who  employs  him  and  pays  for  the 
stock  to  him,  is  not  liable  to  refund 
the  money  to  his  prindpal  although 
it  subsequently  appears  that  the 
stock  was  fraudulently  issued  by  an 
agent  of  the  corporation,  and  is  of 
no  value.  iVdbAom  v.  Eetehvm  ei 
aL, 506 

6.  An  agent  receiving  a  check  drawn 
payable  to  himself  in  payment  of 
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money  due  to  his  principal,  and 
having  credited  the  principal  with 
the  amount  thereof  m^  sue  thereon 
in  his  own  name.  Fish  v.  Jacob- 
Bohn, 514 

7.  Where  the  authority  of  an  agent 
was  general  in  respect  to  a  par- 
ticular business,  (the  management 
of  a  theatre,)  carried  on  by  the  de- 
fendant^ and  it  appeared  that^  ac- 
cording to  the  habit  and  course  of 
business,  his  a^ncy  embraced  the 
receipt  and  disbursement  of  the 
moneys  of  the  theatre,  and  the  rais- 
ing of  money  to  carry  it  on  when 
required :  Eeld,  that  the  defendant 
is  liable  for  money  paid  by  the  re- 
quest of  such  agent  for  the  rent  of 
the  theatre  in  which  her  business 
was  carried  on,  and  for  which  she 
washable  as  lessee.  Heaame^Adm\ 
V.  Keene, 579 

V%dt  Corporation,  2,  3,  5,  6. 
evidenob,  1,  2. 
Moneyed  Corporation,  9,  10. 
Plxadings,  1,  6, 7. 


AGREEMENT. 

I.  An  unconditional  agreement  by 
creditors  to  accept  part  of  the 
amounts  due  from  their  debtor,  in 
compromise  of  their  respective  de- 
mands, is  valid  though  not  signed 
by  all  his  creditors.  EcM  v. 
Merrill, 266 

Vidt  Agent,  1,  2. 

Appraisal,  (of  value  on  a  sale.) 

Contract. 

Counterolaim. 

EviDENCB,  1,  2. 

Injunction. 
Insurance. 

Moneyed  Corporation,  9. 
Promissory  Notb& 
Rb-insuranoe. 

UaAOE,    (cannot   be  proved  to 
contradict  express  agreement) 

Bosw^—Vou  V.        91 


ALIMONY. 

1.  Although  in  the  progress  of  an 
action  for  a  divorce  alimony  pen^ 
denie  lite  has  been  once  fixed  and 
allowed  to  the  plaintiff,  the  amount 
may  be  altered  and  increased  upon 
its  appearing  that  the  necessities  of 
the  plaintiff  require  it,  and  the 
amount  of  the  defendant's  property 
is  such  that  the  increased  allow- 
ance is  reasonable.  Il^rresi  v.  Ibf^ 
rest, 672 

2.  The  amount  reported  to  be  rea- 
sonable by  the  Keferee,  appointed 
to  settle  the  amount  of  permanent 
alimony,  is  not  to  be  taken  as  the 
rule  in  determining  the  alimony  to 
be  allowed  pending  the  further  liti- 
^iion,  and  while  that  report  is  itself 
m  course  of  being  reviewed  on  ex- 
ceptions.   id 

3.  In  determining  the  allowance  of 
alimonv,  the  amount  of  the  principal 
of  the  defendant's  estate  being  stated 
by  himself,  it  is  just  to  assume  that 
he  makes  that  principal  yield  a  rei^ 
sonable  income  unless  he  shows 
some  sufficient  reason  why  he  does 
not  and  cannot id 


AMENDMENT. 
Vieb  PsAonoK. 

ANSWER. 
Vide  FiMADJSQB. 

APPEAL. 
Vu2ePRAona& 

APPRAISAL. 

1.  Where  the  owners  of  property  sen 
and  deliver  it  to  third  persons  by 
whom  it  is  received  and  enjoyed 


722 


INDEX. 


under  a  written  agreement  signed 
by  the  vendors  and  vendees,  and 
such  agreement  is,  in  form  and 
terms,  that  the  vendors  and  ven- 
dees ^^  constitute  and  i4[>point  B. 
and  W.  to  appraise "  the  property, 
and  '*  bind  tfiemselves  each  to  the 
other  to  abide  by  their  valuation  of 
the  same,  at  which"  (the  vendors) 
"agree  to  sell  the  same  to"  (he 
vendees,  and  the  latter  "agree  to 
buy  the  same  "  of  the  vendors;  and 
in  case  B.  and  W.  "  should  be  unable 
to  agree  in  their  valuation,  they 
shall  select  a  disinterested  party,  as 
usual  in  such  cases,  to  assist  them  in 
the  appraisement;*'  and  where  B. 
and  W.,  being  unable  to  *greeL  se- 
lected a  third  person,  and  the  three 
met  together  and  examined  the  pro- 
perty, and  two  of  them  agreed  up- 
on a  valuation,  the  vendors  are  enti- 
tled to  recover  the  sum  so  agreed 
upon,  although  such  third  person 
was  selected  upon  an  agreement 
between  him  and  B.  and  W.  that 
he  should  fix  the  value  and  they 
would  concur  in  it,  provided  that 
agreement  was  abandoned,  and  the 
three  did  in  &ct  meet  and  examine 
the  property  together,  with  a  view 
to  determine  its  fair  value,  and  the 
value  so  agreed  upon  was  fixed  in 
good  £uth,  and  expressed  the  honest 
judgment  of  the  two  who  concurred 
m  respeot  to  it  Bxi§  v.  BLonom 
doL, 669 


ABBITRATOBa 
T^  Appbaisal. 


ASSIGNMENT. 

I.  An  order  drawn  by  one  who  has 
furnished  supplies  to  a  vessel  in- 
dorsed upon  one  of  her  bills  of  la- 
ding and  drawn  upon  the  master 
requesting  him  to  pay  a  sum  named, 
describing  it  as  tne  fipeieht  on  the 
bill  of  lading^  of  which  the  within 
is  a  oopyy.  and  accepted  by  the  mas- 
ter witosth«rknowied^  and  aasent 


of  the  owners  of  the  vessel,  is  % 
sufficient  equitable  asii^ment  of 
the  freight  of  the  goods  m  such  bill 
of  lading  mentioned,  and  entitles 
the  assignees  to  recover  that  freight 
fit>m  the  shippers  of  the  goods. 
Trcuky,  JofMB€idl.y 62 

2.  The  drawing  and  delivery  of  a 
bank  check  do  not  operate  as  an 
assignment  to  the  payee  of  the 
fimcb  in  bank  to  the  credit  of  the 
drawer.  BuUBnooriK,  R&oaner^  t. 
Pecfc  d  al , 341 

Tids  LnsuRijrci,  7. 


ATTACHMENT. 

1.  Where  goods  are  taken  by  the 
sheriff  under  an  attachment  against 
a  debtor,  and  a  third  person  brings 
an  action  against  the  sheriff  for 
such  taldng,  claiming  the  goods  as 
transferree  of  the  debtor,  the  sheriff 
may  show  as  a  defense  Uiat  the 
transfer  by  the  debtor  to  the  plain- 
tiff was  with  intent  to  ddraod 
creditors,  although  the  attaching 
creditor  nas  not  recovered  judg- 
ment ThmftT  V.  WOH,  Sher^,  344 

2.  Where  the  owner  of  goods^  reside 
ing  in  Ohio,  consigned  them  to  a 
&ctor  residing  in  jNew  Yoiic  dtj, 
Ibr  sale,  and  sudi  &ctor,  cm  advioe 
of  shipments  of  goods  fiN>m  time  to 
tinm,  and  on  receipt  of  billa  of 
lading  for  such  goods  advanced  to 
the  consignor,  and  on  the  6th  of 
April,  18&,  the  consignee's  advances 
and  charges  exceeded  in  amount 
the  value  of  the  consigned  piuuerty 
which  had  then  come  to  hand,  but 
were  less  in  amount  than  the  value 
of  the  whole  consigned  property, 
^cludiuff  the  value  of  that  for  whidi 
biUs  of  lading  had  been  recaved,  bat 
which  had  not  then  arrived,)  and  aU 
of  such  consigned  property  arrived 
by  the  15th  of  June.  1854,  and  oa 
subsequent  sales  proouced  a  surphi^ 
after  paying  sll  advances  and 
ehirgoB,  an  attachment  against  tba 
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property  of  euGh  ooiungiioiL  iasaed 
under  uie  Code,  and  served  by  de- 
livering a  certified  copy  of  it  to  such 
factor  on  the  6th  of  April,  1854,  will 
attadi  and  bind  such  surplus,  and 
such  attaching  creditor  wul  hold  it 
in  preference  to,  and  to  the  exclu- 
sion of^  another  creditor  of  such 
oonsignor^  who  obtains  an  attach- 
ment against  the  latter  and  serves 
it  in  like  manner  on  the  15th  of 
June,  1854.    FoUenon  v.  Perry  d 

al, 618 

WKiU  et  dL  y.  i^M, id 

3.  This  result  will  follow,  although 
enough  of  the  consigned  property, 
to  pay  the  £EKStor*B  advances  and 
charges,  had  not  only  not  been 
received  by  the  fiictor,  but  had  not 
arrived  within  the  State  of  New 
York  when  the  first  attachment  was 
issued  and  thus  served. id 

4.  Nor  will  it  make  any  difference 
that  the  creditor  issuing  the  second 
attachment  became  bu(£  creditor  by 
discounting  for  said  consignor,  at 
the  date  and  time  of  the  last  of  said 
ahipmenta,  two  bills  drawn  by  the 
consignor  against  said  shipment  and 
that  uie  fiictor  was  advised,  by  the 
consinior's  letter  inclosing  the  bill 
of  laoung  for  that  shipment^  of  the 
drawinj^  of  said  two  bills  against 
said  shipment^  and  was  requested  to 
honor  me  same;  and  such  letter 
and  bill  of  lading  were  received  by 
the  fiustor  on  the  5th  of  April,  1854, 
before  the  first  attachment  was 
served  or  isBoed. .M 


B 


BANE  OHEGK. 

1.  The  drawing  of  a  check  on  a  Bank 
by  one  who  keeps  an  account  in  it^ 
and  has,  at  the  time,  moneys  to  the 
same  or  a  larger  amount  to  his  cre- 
dit on  its  b<x>k8,  and  a  delivery  of 


the  check  to  the  person  named  in  ife 
as  payee,  do  not,  of  themselves,  ope^ 
rate  as  an  assignment  to  such  payee 
of  the  title  to  any  of  the  moneys 
thus  standing  to  the  credit  of  the 
drawer  of  the  check.  BuUerworih, 
RMewer,  v.  Peck  et  at, 341 

2.  In  an  action  by  the  payee  of  a 
check  against  the  drawer,  it  is  nO' 
defense  that  it  was  given>  by  the 
defendant  for  a  debt  owing  by  a 
third  person  to  one  who  was  the 
payee's  principal;  and  that  the 
payee  accepted  it  as  agent  for  the 
debt  due  to  his  principal,  the  payee 
being  expressly  authorized  to  settle 
such  debt  and'  receive  payment  of 
it    Pieh  v.  Jaoobiohny. .514 

3.  Such  agent^  on  receipt  of  such 
check,  having  credited  his  principal 
with  the  amount  of  it,  ana  havmff 
Bubsec[uently,  in  consequence  of 
receivmg  it  and  before  it  was  pro- 
tested, paid  other  mone^rs  to  his 
principal's  said  debtor  wmch  other- 
wise ne  might  have  retained  and 
appUed'  upon  the  debt  for  which  the 
check  was  given,  and  such  check, 
being  in  terms  payable  to  such 
agent's  order,  he  can  maintain  an 
action  on  it^ in  his  own  nama.  .,id 


BILLS  OF  EXCHANGE. 

1.  Where  a  person  having  an  aooonnt 
with  a  Bank,  and  being  at  the  time 
its  creditor,  remits  to  it  a  bill  of 
exchange  ^' for  his  credit^"  such  per- 
son having  prior  thereto  made 
remittances  to  the  Bank  and  drawn 
drafts  upon  it^  and  by  arrangement 
between  them,  was  to  be  allowed 
interest  at  Hoe  rate  of  four  per  cent 
on  his  averaffe  balances;  each  Bank 
does  not  by  the  mere  receipt  of  such 
bill  become  the  ovnier  of  it^  in  such 
sense  that  it  can  divest  the  remitter't 
title,  by  transferring  it  as  security 
for  a  precedent  debt  Scott  v.  Tm 
Ocean  Bunkf 192 
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2.  Although,  by  making  6uch  a 
transfer  of  it^  the  Bank  may  be 
charged  by  the  remitter  for  its 
amount)  still  he  is  at  liberty  to  pur- 
sue it  and  recover  its  proceeds  irom 
any  one  to  whom  it  has  been  paid, 
and  to  whom  it  was  transferred  by 
such  Bank  as  mere  security  for  a 
precedent  debL id 

3.  Such  a  transferree  is  not  a  holder 
for  value  within  the  commercial 
meaning  of  that  phrase,  so  as  to  have 
a  right  to  retain  the  proceeds  against 
the  true  owner,  notwilhstandm^  it 
may  have  been  taken  without  notice 
of  any  defect  in  the  title  of  the 
Bank. id 

4.  An  officer  or  manager  of  a  manu- 
facturing corporation,  has  no  autho- 
rity, by  mere  virtue  of  his  office  or 
agency,  to  accept  a  bill  for  the  ac 
commodation  of  the  drawer,  dravTn 
and  used  to  raise  money  for  the  use 
of  the  latter.  Farmers^  A  Mechanics* 
Bank  V.  Empire  Stone  Dressing 
Co., 275 

6.  One  who  discounts  a  bill  of  ex- 
change before  acceptance  by  the 
drawee,  does  so  on  the  credit  of  the 
drawer  or  indorser,  or  both,  and  is 
not  a  holder  for  value  paid  on  the 
faith  of  the  acceptance id 

6.  Whether  any  or  all  the  officers  of 
.  such  a  corporation  can  bind  the  cor- 
poration by  accepting  bills  for  the 
accommodation    of  third   parties? 
Qtuere, id 

Vide  Bank  Chxok. 

Promissory  Notes. 


BOND. 

1.  Where  a  bond  is  given  by  several 
persons,  by  the  terms  of  which  they 
obligate  themselves  to  pay  a  sum 
therein  named,  *^  on  the  completion 
of  the  opening  of  Canal  street  and 
the  widening  of  Walker  street^  ac- 
cording to  the  plan  now  in  the  hands 


of  Commissioners,*'  &c.,  and  the  plan 
is  subsequently,  without  the  consent 
of  the  obligors,  so  changed  that  a 
gore  of  land  at  the  part  of  Canal 
street,  bounded  by  Centre,  Walker 
and  Baxter  streets,  instead  of  being 
taken  and  converted  into  a  park,  as 
the  original  plan  contemplat^i,  is  not 
taken,  but  is  left  to  be  built  upon, 
and  Canal  street  is  extended  an  ad- 
ditional distance,  and  the  work  is 
completed  according  to  the  modified 
plan,  such  obligors  are  not  liable 
upon  said  bond  CKles  v.  Crosby 
etal, ...389 

2.  The  question  of  their  liability  on 
such  bond  is  not  affected  by  the  fact 
that  the  change  of  plan  made  the 
improvement  less  expensive  than  it 
would  have  been  if  completed  ac- 
cording to  tlie  plan  referred  to  in  the 
bond. id 


BOOKS  OP  ACCOUNT. 

I.  Entries  in  co-psrteniership  books^ 
made  by  one  partner  after  dissolu- 
tion, not  evidence  against  the  other. 
Boyd  V.  Foot  S  CoU, 110 

Vide  pRAoncs,  aUe  Booovxrt. 


BROKER 

1.  A  real  estate  broker,  employed  by 
the  defendant  to  effect  or  negotiate 
an  exchange  of  certain  of  uie  de- 
fendant's real  estate  for  other  spe- 
cified property,  at  nven  pric^  does 
not  become  entitled  to  commissiona 
until  he  obtains  a  contract  which 
his  employer  accepts,  or  such  a  con- 
tract as  his  employment  authorizes 
him  to  negotiate,  made  with  some 
third  person,  which  the  latter  is  able 
and  ready  to  perform,  or  the  specific 
performance  of  which  can  be  com- 
pelled.    Barnes  v.  Roberts, 73 

2.  Broker  selling  property  by  autho- 
rity of  the  tortious  or  felonious  poa- 
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sessor  thereof,  is  liable  to  the  true 
owner  for  its  value,  although  he  acts 
in  good  faith  and  has  paid  over  the 
proceeds.  Andenan  et  al.  y.  Nicho- 
las, 121 

3.  Where  a  broker  is  instructed  to 
purchase,  as  such  broker,  for  the 
plaintiff,  a  specified  number  of  shares 
of  the  stock  of  a  corporation  named, 
and  he  accordingly  contracts  to  buy 
the  specified  number  and  receives  a 
certificate  of  stock  regular  in  form 
and  issued  bjr  the  proper  officer  of 
the  corporation  for  the  specified 
number  of  shares,  receives  payment 
therefor  from  his  principal  and 
makes  payment  to  hils  vendor,  and 
such  certificate  proves  to  be  value- 
less and  not  to  represent  actual 
stock,  such  broker,  where  he  has 
acted  in  good  fiuth  and  according  to 
the  customary  course  of  business 
among  brokers  in  such  cases,  is  not 
liable  to  his  employer  for  any  dam- 
age resulting  to  nim  fi-om  such  trans- 
action and  purchase.  Peckham  v. 
Ketchum  etal, 506 

4.  It  win  not  affect  the  question  of 
such  broker's  liability  that  the  shares 
he  so  bought  were  transferred  to 
him  by  the  vendor  on  the  books  of 
the  dompany,  and  by  him  trans- 
ferred to  his  principal,  and  that  he 
did  not  disclose  to  the  vendor  his 
agency  in  the  transaction — ^that 
being  according  to  the  established 
and  customary  course  of  business 
in  such  transactions. id 


BURDEN  OF  PROOF. 

1.  In  an  action  on  the  covenant  of 
seizin.  566 


BY-LAWS. 

1.  Although  the  by-laws  of  a  corpo- 
ration require  the  officers  and  agents 
to  enter  all  the  business  of  the  Com- 
pany in  its  books,  their  neglect  to 
do  so  (though  it  may  subject  them 
to  Uability  if  the  Company  sustain 


damage  fi^m  such  neglect)  will  not 
operate  as  a  forfeiture  or  otherwise 
to  deprive  such  officers  of  a  just 
compensation  for  the  use  of  chattels 
fiimished  by  them  to  the  corpora- 
tion for  the  purposes  of  its  busmess. 
Rider  et  ai  y.  The  Union  India 
Bubher  Compcmy^  85 


CODE,  CONSTRUCTION  OP. 

§§95-110.  Limitation  of  actions; 
Reciprocal  demands ;  Payment 
on  account  Peck  v.  New  York 
and  Liverpool  United  SUttm 
Maa  Steamship  Co., 226 

§122.  Application  by  a  third 
person  to  be  made  a  party. 
DayUmy,  WUkee, 655 

§157.  Pleadings,  how  verified 
when  there  are  several  parties 
or  persons.  Gray  etal  y,  JSm- 
daUetal 666 

§  174.  Relief  from  judgment  so 
as  to  permit  an  appeal  after  the 
time  to  appeal  has  expired,  on 
the  ground  of  mistake,  inad- 
vertence or  excusable  neglect 
JeUinghaus  v.  New  York  Insun 
ranee  Company,    678 

§  220.  Injunction  order  may  be 
signed  by  the  Judge  and  be  de- 
livered to  the  officer,  before  the 
actual  service  of  the  summons 
on  the  defendant  LeffmgweU. 
Beceiverf  v.  Chave  et  hob.,  .  .703 

§220.  It  is  sufficient  to  serve 
with  the  injunction  the  papers 
upon  which  it  was  mnted, 
whether  they  are  tedmidJly 
affidavits  or  not %d 

§  222.  It  it  is  not  essential  that 
the  plaintiff  or  his  agent  or 
attorney,  should  sign  the  under- 
taking, to  be  given  on  obtain- 
ing an  injunction. id 
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S§  227-231.  Sheriff  or  attaohing 
creditor  may  jostifj  the  attach- 
ment of  property  in  the  hands 
of  an  assignee^  by  proof  that 
the  assignment  was  fraudolent 
as  against  creditors.  Thayer 
▼.  mUd,  SherHr, 344 

§§  227-231.  Priority  of  lien  ac- 
q[oired  by  attachment — con- 
signor and  consignee.  PaHer- 
ton.  AdffWMstraior.  v.  Perry  et 
ol, 518 

§  268.  Orders  made  on  a  trial  by 
the  court — can  an  appeal  be 
l^rought  therefrom  before  final 
judgment?  Qriffin  v.  Ortmstan 
et^ 658 

§  281.  The  prevailing  party  can- 
not be  compelled  bv  order  to 
file  a  judgment  roll — and  an 
order,  requiring  him  to  do  so, 
is  appealable  and  will  be  re- 
versed. J3«n«no»nv.  TTcrier- 
Imry, 686 


COMMISSIONS. 
Vtde  Bboksr,  1. 

COMMON  GABBIER. 

1.  Bole  of  damages  where  property 
^  is  lost  or  injured  on  the  route  of 

carriers  over  only  a  portion  of  the 
intended  journey.  Marria  v.  Pana- 
maRR  Co., 312 

2.  A  party  doing  business  under  the 
name  and  style  of  "  Spaulding's  Ex- 
press Freight  LinCj^'and  in  that  name 
receiving  goods  at  New  York  "to 
be  forwarded  by  Spaulding's  Express 
to"  Louisville,  without  Imbility  for 
damage,  "  if  delivered  at  Louisville 
depot  in  good  order,"  without  lia- 
bilitv  "  for  wrong  delivery  of  goods 
marked  by  initials,"  or  "  for  wrong 
carriage  of  goods  that  are  imperfectly 
marked,"  and,  in  case  of  loss  or  da- 
mage for  which  Spaulding's  Express 


may  be  liable,  stipolating  that  the 
latter  shall  have  the  ben^t  of  any 
insurance  effected-  by  the  owner,  is 
a  carrier  of  goods  and  not  a  forwar- 
der merely,  notwithstanding  he  em- 
ploys the  conveyances  of  t^rd  par- 
ties only,  (Railroad  CompaDie8,&c^ 
in  the  performance  of  ms  oontract 
Beadeialy.SpayJding, 3d5 

3.  Where  goods  in  a  railroad  d^K>t 
near  a  river  were  injured  by  an  ex- 
traordinary flood,  rising  higher  than 
any  flood  had  ever  risen  before,  which 
it  was  no  negligence  not  to  anticipate 
and  firom  which,  when  the  rise  of 
the  water  became  apparent^  the  goods 
could  not  be  delivei^  if  the  carrier 
in  the  due  discharge  of  his  duty  had 
the  goods  in  the  re^lar  and  usual 
course  of  transportation  so  that  their 
being  in  the  depot  at  the  time  was 
proper,  the  injury  is  by  the  act  of 
God  in  such  sense  that  the  carrier  is 
excused. id 

4.  But  it  is  the  duty  of  the  cairier  to 
carry  and  deliver  within  a  reascHia- 
ble  time,  andi^  when  the  goods 
were  in  the  depot  and  the  flood 
oame^  he  had  violated  his  duty  and 
was  under  the  actual  pressure  of 
&ult  and  neglect^  without  which  the 
goods  would  have  been  safe,  he  is 
not  excused. id 

5.  A  carrier  is  liable  for  injary  to 
goods  caused  by  inevitable  aoddent^ 
or  what  ia  termed  the  act  of  God, 
i^  by  his  culpable  neglisence  or  un- 
excused  and  unreasonaBle  delay  in 
the  transportation,  he  unnecessarily 
exposes  the  goods  to  the  peril.. ii 

6.  When  goods  were  puidiased  in 
Connecticut  by  persons  doing  busi- 
ness at  Liverpool,  England,  to  be 
delivered  by  the  vendor  on  ship 
board  in  New  York,  and  were  so 
delivered  on  board  the  defendant's 
ship,  then  bound  for  Liverpool,  and 
were  received  by  the  defendants  for 
transportation  to  Liverpool,  and  a 
receipt  given  therefor  specifying  the 
price  of  fii^ight;  but  before  bifls  of 
lading  were  delivered  or  executed, 
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and  before  the  ahip  sailed,  she  was 
destroyed  by  an  accidental  fire  at  the 
wharf  withoat  any  actual  negligence 
of  the  defendantSL  and  the  goods 
were  burned :  ffeulj  that  the  defend- 
ants were  liable  as  common  carriers 
for  the  loss  of  the  goods.  Lakeman 
el  alY.  Orinndldalj 625 

7.  The  measure  of  damages  where 
goods  are  lost  before  the  ship  of  the 
carrier  leaves  the  port  of  lading,  is 
the  value  of  the  goods  at  that  port, 
and  the  plaintiff  is  not  entitled  to 
the  value  at  the  port  of  destination 
less  the  cost  of  transportation.  ...id 

8.  Where  goods  intrusted  to  a  com- 
mon carrier  for  carriage,  are  lost  by 
accident  without  any  actual  negli- 
gence on  his  part^  the  plaintiff  is 
not  entitled  to  recover  interest  on 
the  value  of  the  goods,  not  even 
from  the  time  of  the  commencement 
of  suit id 

9.  To  an  action  for  an  injury  to  the 
person,  sustained  by  one  who  was 
riding  in  a  car  ot  a  Railroad  Com- 
pany, through  the  alleged  negligence 
of  the  servants  of  the  Company,  it 
is  a  good  defense  that  the  person 
injur^  was  at  the  time  riding  by 
virtue  of  a  special  contract  which 
was  evidenced  by  a  pass  or  free 
ticket  accepted  and  used  by  him  to 
enable  him  to  take  charge  and  care 
of  his  live  stock  while  on  the  rail- 
road, and  as  part  of  the  contract  for 
transporting  such  stock,  which  con- 
tained an  express  stipulation  that 
"by  accepting  or  using  it  he  ex- 
pressly releases  the  Cx)mpany,  in 
consideration  of  this  pass  and  the 
reduction  of  price  below  the  tariff 
rates,  from  all  liability  for  ixyury  to 
said  stock  from  suffocation,  crowd- 
ing, trampling,  or  delay  in  trans- 
portation, or  for  injury  to  his  person 
or  stock  arising  from  any  cause 
whatsoever,"  the  answer  also  aver- 
ring that  tiie  injury  to  the  person 
was  not  caused  by  any  frauaulent^ 
willful  or  reckless  act  or  misconduct 
or  gross  neglect  BosweU^  Adm\  v. 
TheBudtan River  R  R  C7a,. .  .699 


10.  A*  RaHroad  Company  may  limit 
their  common  law  liability  as  car- 
riers of  passengers,  by  express  con- 
tract with  the  passenger  upon  suffi- 
cient consideration,  so  as  not  to  be 
liable  for  casualties  not  arising  from 
fraud,  willfrdness,  recklessness,  or 
gross  neglect id 


COMPROMISK 
Vide  Dbbtob  and  Crxditor. 

CONSIQNOR  AND  OONSIGNBB. 
Vide  Attachment,  2,  3,  4 

CONTEMPT. 
Vide  Practige,  UHe  Contempt. 

CONTRACT. 

L  A  person  who  receives  from  one 
party  to  an  illegal  contract,  money 
paid  in  execution  and  satisfaction  of 
It  to  the  use  of  the  other  party  to 
such  contxact^  on  a  promise  to  pay 
it  over  to  such  other  party,  cannot 
defend  an  action  brought  by  the 
latter  to  recover  such  money,  on  the 
ground  of  such  prior  illegal  contract, 
where  the  person  receiving  such 
money  and  making  such  promise  in 
no  way  participated  in  or  was  a 
party  to  it,  and  did  not  know  of  it 
when  he  received  such  money  and 
made  such  promise.  Jiierrii  v.  MU- 
hrd, 646 

Vide  Action,  1,  2. 
Agent,  1,  2. 
aobbemxnt. 


CONVERSION. 

1.  One  who  sells  stock  without  the 
authority  of  the  owner,  but  on  the 
employment  of  a  thief  or  tortious 
possessor  of  the  certificate,  is  liable 
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to  the  owner  as  for  a  oonveraion. 
Andenon  v.  Nicholas^ 121 

2.  How  far  a  qualified  refusal  to  de- 
liver on  demand  is  to  be  taken  as 
evidence  of  conversion  considered. 
ThoTMon  V.  JSixpenny  Savings 
Bank, 293 


CONVETANOB. 

C,  an  owner  of  land,  conveyed  it  by  a 
deed,  absolute  on  its  face,  to  W,  and 
W  at  the  same  time  executed  and 
delivered  to  G  a  written  defeasance 
which  made  the  deed,  as  between 
the  parties  to  it,  a  mortgage;  the 
deed  was  recorded  as  a  deed,  and 
the  defeasance  was  not  recorded. 
W  subsequently  conveyed  in  fee  to 
the  plaintiff,  who  paid  the  agreed 
price,  and  recorded  his  deed,  without 
having  any  notice  of  the  defeasance. 

1.  Edd,  that  the  plaintiff,  having 
bought  in  actual  good  fiiith,  acquired 
a  title  perfect  as  against  0,  and  as 
against  the  defendant,  0*s  remote 
grantee  under  deeds  subsequent  to 
2ie  plaintiff's  deed,  notwithstanding 
the  defendant  took  his  deed  and  paid 
the  consideration  without  actual  no- 
tice of  the  deed  firom  W  to  the  plain- 
tiff, or  of  the  defeasance.  Stoddard 
Y.  RotUm, 378 

2.  That  1  Revised  Statutes,  (p.  756, 
§  3,)  which  is  to  the  effect  that  a 
grantee  in  a  deed  intended  as  a 
mortgage,  unless  he  records  it  as 
a  mort^Lge,  and  also  records  there- 
with and  at  the  same  time  the  writ- 
ing operating  as  a  defeasance  of  the 
same,  shall  not  derive  any  advantage 
from  the  recording  thereof  cannot 
be  construed  as  operating  to  defeat 
the  title  which  the  plaint^  thus  ac- 
quired from  W, id 

3.  Edd,  also,  that  the  defendant  could 
not  be  treated  as  a  mortgagee  in 
possession,  by  force  of  the  deed  from 
nis  immediate  grantor,  althou j^h  such 
grantor,  subsequent  to  receiving  a 


deed  from  C,  and  before  oonyeying 
to  the  defendant,  had  a  mortgage 
assigned  to  him  which  was  a  lien  on 
the  premises  when  C  conveyed  to 
W,  and  remained  partly  unpaid ;  that 
such  mortgage  was  extinguished  by 
the  conveyance  with  warranty  to 
the  defendant,  as  between  the  latter 
and  his  immediate  g^rantor. id 

4.  The  Referee  having  treated  the  de- 
fendant as  a  mortgagee  in  poesessioD 
under  said  mortgage,  and  having  de- 
cided that  the  plaintiff  pay  to  the 
defendant  the  amount  found  due 
thereon,  as  a  condition  of  recovering 
possession :  Hdd,  on  an  appeal  taken 
by  the  defendant,  that  there  was  bo 
error  to  the  prejudice  of  the  latter, 
and  that  the  judgment  be  affirmed,  id 

5.  In  an  action  on  the  covenant  of 
seizin,  if  the  defendant  allege  seisin 
in  his  answer,  he  has  the  affirmative 
of  the  issue  and  the  burden  of 
proof!    PoUer  v.  EUchen, 566 


CORPORATION. 

1.  Can  the  maker  of  a  note  avoid 
its  payment  or  impeach  the  title  of 
a  holder,  by  proof  that  such  holder 
received  it  from  a  corporation  upon 
a  usurious  contract?  Qucart.  Soottet 
al  ▼.  Johnson^ 213 

2.  Where  a  manufacturing  Company 
was  incorporated  "  for  &e  purpose 
of  carrying  on  the  business  of  cut- 
ting, sawing  and  dressing  stone  of 
all  kinds,  and  the  business  of  stone 
cutting  in  all  its  branches;,"  and  its 
by-laws  provide  that  the  Secretary, 
'*  in  the  prosecution  of  the  business^ 
may  make,  draw,  indorse  and  accept 
notes  and  bills  of  exchange,"  sudi 
Secretary  has  no  authority  to  accept 
a  bill  for  the  accommodation  of  the 
drawer,  drawn  and  used  to  raiae 
money  for  the  use  of  the  latter.  Th* 
Farmers^  and  Jfechaniot'  Bank  t. 
The  Empire  Stone  Dresting  Compa- 
ny,   275 
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3.  Nor  has  the  President  or  Trustee 
or  Manager  of  its  affairs,  any  such 
authority  by  mere  virtue  of  his  office 
or  agen\cy id 

4  The  Company  is  not  liable,  upon 
such  an  accommodation  bill,so  drawn 
and  accepted  by  the  Secretary,  by 
direction  of  such  President  or  Mana- 
ger, to  a  holder  who  discounted  the 
same  for  the  drawer  before  it  was 
accepted,  notwithstanding  he  recei- 
ved the  bill  "in  good  faith,  and  paid 
value  therefor  in  the  expectation  that 
it  would  be  accepted,  and  in  igno- 
rance of  the  fact  that  it  was  drawn 
for  t)ie  accommodation  of  the  drawer 
and  that  the  Company  had  no  funds 
of  the  drawer. id 

A  corporation  was  created  for  the 
purpose  of  receiving  on  deposit 
sums  offered  therefor  by  mariners, 
tradesmen,  clerks,  mechanics,  labor- 
ers, minors,  servants  and  others,  and 
investing  the  same  in  State  or  city 
stocks  or  bonds,  or  loaning  the  same 
on  such  securities,  or  on  bond  and 
mortgage  on  real  estate,  for  the  use 
and  advantage  of  the  depositors; 
the  business  of  the  corporation  to 
be  managed  by  a  Board  of  Trustees, 
who  were  authorized  to  appoint  a 
President  and  two  Vice-Presidents ; 
and  power  was  given  to  hold  only 
such  real  estate  as  was  necessary 
for  the  transaction  qf  its  business, 
and  such  as  should  be  purchased  at 
sales  upon  judgments  or  decrees  ob- 
tained for  money  so  loaned,  and  the 
corporation  was  prohibited  dealing 
in  or  buying  or  selling  any  goods, 
wares  or  merchandise.  The  by-laws 
provided  for  monthly  meetings  of 
'  the  Trustees,  and  conferred  the  su- 
perintendence and  management 
upon  seven  Trustees  during  the 
interval.  Upon  the  foreclosure  of 
a  mortgage,  held  by  such  corpora- 
tion, upon  a  manufactory,  and  a  sale 
of  the  mortgaged  premises,  the  cor- 
poration became  the  purchaser. 
Thereafter,  and  afler  the  corporation 
had  taken  possession,  one  of  the 
Vice-Presidents,  without  the  autho- 
rity of  the  Trustees,  forbade  the 
Bosw.— VouV.  92  ' 


removal  of  certain  tools  and  ma- 
chinery therefrom  by  the  purchaser 
thereof  under  a  sale  by  virtue  of  a 
mortgage  upon  such  tools  and  mi^ 
chiuery,  alleging  that,  as  to  any  of 
the  articles  which  were  fixtures^ 
they  were  the  property  of  the  cor- 
poration, and  declining  to  specify 
which  he  claimed  to  be  fixtureSi 
until  consultation  could  be  had  for 
the  purpose  of  ascertaining  which 
were  in  law  fixtures  passing  to  the 
corporation  under  the  first  named 
foreclosure  sale. 

5.  Hdd:  That  if  the  act  of  the  Vice- 
President  was  such  as  to  amount  to 
a  tortious  conversion  of  the  tools, 
the  corporation  was  not  liable  for 
his  acts.  Thomson  v.  The  Siacpenfiy 
Savings  Bankj 293 

6.  Proof  that  he  acted  by  the  autho* 
rity  and  sanction  of  the  President 
would  not  be  sufficient  to  subject 
the  corporation  to  such  liability,  .id 

7.  A  subsequent  demand  of  the  pro- 
perty being  made  of  the  Vice-Presi- 
dent at  the  place  of  his  private 
business,  he  repUed  that  he  would 
lav  the  matter  before  the  Trustees 
of  the  corporation :  Eeldj  that  this 
did  not  render  the  corporation  liable 
as  for  a  refiisal  to  permit  the  plain- 
tiff to  take  his  property. id 

8.  Whether,  if  the  action  had  been 
against  such  Vice-President  as  an 
individual,  his  statement  at  the  time 
he  prohibited  the  removal,  that  he 
only  claimed  to  detain  such  tools  as 
were  fixtures,  and  as  such  belonged 
to  the  corporation,  would  have 
justified  him  in  forbidding  the  re- 
moval of  any  tools  until  the  ques- 
tion which  were  fixtures  was  de- 
termined, or  would  have  been  a 
defense  ?  Qucere. id 

9.  And  whether  the  subsequent  con- 
sent of  the  plaintiff  to  refer  the 
question,  which  were  fixtures,  to 
the  counsel  for  the  respective  ))artie8, 
and  to  abide  by  their  decision,  was 
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not  ^  waiver  of  any  such  previous 
•    WQM)^,  tf  any?  QwiBre, id 

,10.  It  IB  not  neoeesary  to  aver  that 
\y  defendants  are  a  corporation,  in  de- 
daring  against  a  corporation.  lAghte 
V.    Tm  Everett  Ifuuranee    Chm- 
panfff 716 

Vide  Aomrr,  1. 

BUAS  OF  ExoHAHaE,  4,  6. 
Bt-Lawb,  1. 
Inbolvsmt  Corporation. 
Insurance  Goupant. 

*  MoNETtD  OoRPORAnON. 

Pleadinos,  1,  2,  3,  4 
Pledge,  2,  3. 
PRomsBOBT  Notes. 

USURT. 


CORPORATION    OP     CPrY 
NEW  YORK 

Vide  New  York. 


OF 


GOUNTERCLADL 

1.  In  an  action  by  an  assignee  of 
one  of  three  co-partners  against  the 
other  two  for  an  accounting,  die 
defendants  cannot  setup  as  a  coun- 
terclaim that  in  a  transaction  be- 
tween them,  and  the  retiring  partner 
disconnected  from  the  partnership 
business,  they  sold  him  goods  and 
took  therefor  the  notes  of  a  third 
person,  which  on  a  compromise  and 
settlement  with  the  latter,  ailer  dis- 
covering his  insolvency,  they  sur- 
rendered to  him;  and  that  they 
were  induced  by  the  fraudulent 
representations  of  the  plaintiff's 
assignor  as  to  the  solvency  and 
credit  of  such  third  person  to  take 
the  notes,  whereby  they  were 
damaged.  Such  a  cause  of  action 
is  not  one  against  the  plaintiff,  and 
for  Uiat  reason  is  not  a  counterclaim 
as  defined  by  the  Code.  Boyd  v. 
Foots  G6U, 110 

2.  In^  an  action  on  a  note  given  for 
fixtures  in  a  coal  yard,  under  an 
agreement  that  if  the  lease  be  not 


renewed  the  vendor  will  refund 
half  the  loss  on  the  fixtures,  the 
maker  of  the  note  may  counter- 
claim  such  loss  and  it  appearing  that 
the  fixtures  have  not  been  sold, 
the  amount  to  be  allowed  as  a  de- 
duction from  the  note  will  be  one- 
half  the  difference  between  the 
value  of  such  fixtures  for  use  under 
a  renewed  lease  and  their  value  for 
the  purpose  of  removal  WiUrie  v. 
NorQuxm, 421 

Vide  Moneyed  Corporation,  1, 13. 
Pleadings,  13^  14. 
Promissort  Note& 


COVENANT. 

1.  In  an  action  for  a  breach  of  the 
covenant  of  seizin  in  a  conveyance 
of  land,  where  the  breach  was  as- 
signed in  the  complaint  by  negati- 
ving the  words  of  ue  covenant,  and 
the  answer  averred  the  contrary, 
Tviz.,  tiiat  the  defendant  was,  at, 
ciG..  the  true  and  lawful  owner,  &&,) 
in  the  exact  words  of  the  covenant : 
Edd,  that  the  defendant  held  the 
affirmative  of  the  issue  and  the  bar- 
den  of  proof,  and  must  prove  his 
title.  Accordingly,  where,  upon  the 
trial  of  such  an  issue,  neither  party 
offers  any  evidence,  the  plaintiff  is 
entitled  to  judgment  Potter  v. 
ESkhen, 566 

2.  One  who  violates  his  covenant  to 
build  a  party  wall,  one-half  on  his 
own  and  one-half  on  another's  land, 
by  not  extending  it  so  far  as  the 
covenant  requires  is  not  entitled  to 
an  injunction  to  restrain  such  other 
from  making  the  extension  which 
he  ought  hunself  to  have  made. 
The  Rector,  dsc,  of  the  Eobf  /imo- 
cents  v.ATeecft, 691 


CREDITORa 

Vide  Debtor  and  Creditor.' 

Attachment,  (Priority  acquired 
by.) 
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CUSTOM. 


DAMAGES. 

1.  Where  goods  entrusted  to  a  car- 
rier by  water  are  lost  at  the  port  of 
shipment  before  the  vessel  sails,  but 
wiUiout  any  actual  negligence  on 
his  part^  the  rule  of  damages  is  the 
value  at  the  port  of  shipment  with- 
out interest  LakeTnan  et  al  y, 
Orinnea  etdL^ 625 

2.  In  an  action  for  causing  death  of  a 
horse  in  course  of  transportation,  at 
a  place  where  such  a  horse  has  no 
ascertainable  market  value.  Vide 
ffarru  v.  Panama  Railroad  Chm- 
pany, 312 

3.  New  trial  granted  because  the 
amount  of  damages  not  warranted 
by  the  evidence. id 

Tide  Nkw  Tbul,  5^  (Exoegstve  dama- 
ge&) 
New  Yoek. 
Pboiosbobt  NonB|  15. 


DBBTOR  AND  CREDITOR 

L  An  unconditional  agreement  be- 
tween an  insolvent  debtor  and  part 
of  his  creditors  to  accept  his  notes 
for  a  defflgnated  portion  of  the 
amount  he  owes  to  them  severally, 
in  satiafaoUon  of  the  whole,  is  obU- 

'  upon  such  creditors.  SaU  v. 

-     266 

2.  The  relinquishment  of  a  part  of 
their  demands  by  those  sigmng  the 
agreement  and  the  surrender  of  their 
right  to  enforce  them  in  full,  is  a 
sufficient  consideration  to  uphold 
it id 


3.  Such  an  agreement  impkce,  yi^K|iTi 
it  does  not  in  terms  contj||j^iifB>R  AR  Y. 
mise  of  each  of  the  credito] 
it^  to  and  with  every  other  ol 
creditors,  to  accept  the  composition 
stipulated  for,  and  to  abstam  from 
an  efforts  to  collect  more id 

4.  Where  such  an  agreement  bears 
date  December  15,  1857,  and  pro- 
vides that  the  notes  to  be  accepted 
in  satisfaction  shiJl  be  for  equal 
amounts  at  ox,  nine  and  twelve 
months^  from  January  1,  1858,  it  is 
not  indispensable  to  the  continuing 
vallditv  of  the  agreement  that  such 
notes  be  delivered  or  tendered  on 
said  Ist  day  of  January.  If  no  de- 
mand of  them  be  made,  they  must 
be  tendered  within  a  reasonable 
lame. id 

5.  An  attaching  creditor  may  im- 
peach a  fraudulent  transfer,  by  his 
debtor,  of  his  personal  property. 
2%ayer  v.  WiSet,  Sher^, 344 


DEED. 

1.  Deed  recorded  as  a  deed,  intended 
as  a  mortgage,  but  accompanied  by 
a  defeasance  which  is  not  recordea, 
will  protect  a  purchaser  from  the 
grantee,  who  buys  in  good  faith 
without  notice  of  the  defeasance, 
against  the  grantor  (or  mortgagor) 
and  those  claiming  under  him.  &oi- 
daird  y.  Botkm^ 478 

2.  In  action  in  covenant  of  seizin, 
the  defendant  alleging  seizin  has 
the  burden  of  proot  PoUer  v. 
Kiichen, 566 


DEFENSE. 

7i<20  Bank  Cheok. 

GomiON  Cariusr,  9. 
Corporation,  8,  9. 
counterolaiic 
MoNETED  Corporation,  13. 
Pleadinos — Answer. 
Plsadings— Dekursbb. 
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DELIVERY. 
Vide  Bale,  1,  3,  4. 

DEMAND  AND  REFUSAL. 

Vide  CONYERSIOIT. 

Debtor  and  Creditob. 

DEMURRER. 
Vide  Pleadings,  6,  8,  9  to  14. 

DISCOVERY. 
Vide  Practice,  UUe  Dibooyert. 

DIVORCE. 
Vide  Ajjmdkt, 


EJECTMENT. 

Vide  CONYETENOE,  1,  2,  3. 

EQUITABLE  ASSIGNMENT. 
TicKs  Insurance,  7. 

EVIDENCR 

1.  Where,  in  an  action  to  recover 
freight  for  carrying  property  in  a 
certain  vessel  and  on  a  voyage 
named,  from  New  York  to  San 
Francisco,  the  defense  is,  in  part^ 
that  it  was  not  carried  under  such 
a  contract  as  the  bill  of  lading  signed 
by  the  master  expressed;  but  was 
carried  under  a  special  contract  made 


between  the  shipper  and  one  R.  R. 
Hunter;  and  that  Hunter  was  duly 
authorized  by  the  owners  to  make 
such  contract;  an  admission  at  the 
trial  that  an  advertisement  (which 
was  produced)  was  published  prior 
to  making  such  contract,  daily  in 
two  newspapers  (named)  at  the  port 
where  such  merchandise  was  ship- 
ped, for  a  period  of  six  weeks;  sta- 
ting (inter  alia)  that  persons  desiring 
freight  should  **  apply  to  R  R.  Hun- 
ter, 80  Broadway;  J.  Belknap  Smith, 
88  Wall  street;  or  to  the  captain  or 
agent  on  board  at  Pier  4,  North 
river,"  imports  that  such  advertise- 
ment wa§  published  by  authority  of 
the  owners  of  the  vessel ;  and  that 
each  of  the  persons  named  in  it  was 
authorized  to  make  contracts  for 
the  carrying  of  goods  in  the  vessel 
on  that  voyage.  Hhuk  v.  Jones  tt 
<^ 62 

2.  After  such  evidence  of  Hunter^s 
authority  to  contract  had  been  given, 
evidence  of  a  contract  between  him 
and  a  shipper  of  goods  in  such  vessel 
for  the  particular  voyage,  fixing  the 
rate  of  freight  to  be  paid,  waa  ad- 
missible  til 

3.  Entries  in  the  books  of  a  co-part- 
nership, made  by  one  partner  after 
the  dissolution,  are  not  evidence 
against  the  other  partners.  Bo^  v. 
Foot  ds  Cole, 110 

4.  Proof  of  cotemporaneons  par- 
chases  not  shown  to  be  fraudulent, 
are  not  evidence  that  a  purchase  in 
question  unaccompanied  by  any 
false  representations  was  fraudulent 
Durhraw  et  a/,  v.  McDonald  et  ol,  130 

5.  Where  an  Insurance  Company  is- 
sued to  another  an  open  policy  for 
an  amount  stated,  reinsuring  such 
other  Company  aci^ainst  a  certain 
class  of  risks  descnbed,  at  a  stipu- 
lated premium  expressed  in  the 
policy  of  reinsurance,  such  stipu- 
lation cannot  be  altered  and  the  re- 
covery'of  the  premium  be  reduoBd 
or  defeated  by  parol  evidence  of  a 
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verbal  agreement^  made  before  or  at 
the  time  of  issuing  the  policy,  that 
the  reinsuring  Company  would  not 
require  the  payment  of  the  full  pre- 
mium stipulated,  but  would  abate 
therefrom  fifteen  per  cent  of  the 
gross  amount  of  premiums  earned. 
The  SL  Nicholas  Insurance  Company 
V.  The  Mercantile  Jifuhud  Insurance 
Company^ 238 

6.  To  allow  such  proof  to  operate 
would  violate  the  rule  which  makes 

*  the  writing  conclusive  proof  of  the 
actual  agreement  between  the  par- 
ties, and  forbids  that  the  operation 
and  legal  effect  of  a  written  instru- 
ment shall  be  varied,  altered  or  af- 
fected by  proof  of  a  prior  or  co- 
temporaneous  parol  agreement  rela- 
ting to  the  same  subject  matter.  M 

7.  A  written  instrument  may  some- 
times be  reformed  on  proof  that  by 
mistake  it  was  so  drawn  as  not  to 
express  the  actual  agreement  of  the 
parties. id 

8.  The  force  and  legal  effect  of  an 
unequivocal  and  unambiguous  agree- 
ment between  Insurance  Companies 
cannot  be  altered  by  proof  that  there 
is  a  usi^e  and  custom  not  to  require 
its  performance. id 

9.  On  a  question  of  due  diligence  on 
the  part  of  a  notary  in  endeavoring 
to  find  the  makers  of  a  note  to  make 
presentment,  the  replies  he  received 
to  inquiries  made  of  third  persons 
and  his  acts  thereupon  are  com- 
petent evidence.  Adams  v.  Ldand, 
et  al,, 411 

10.  Where,  in  an  action  on  contract 
for  the  sale  of  goods,  wares  and 
merchandise,  a  former  recovery  up- 
on the  same  cause  of  action  in  a 
suit  between  the  same  parties  is  set 
up  as  a  defense,  a  record  of  a  reco- 
very in  a  former  suit  in  favor  of  a 
plaintiff"  and  against  a  defendant  of 
the  same  names,  where  the  com- 

•  plaint  in  each  suit  alleges,  as  the 
only  cause  of  action  stated,  the  sale 
of  goods,  wares  and  merchandise  by 


the  plaintiff  to  the  defendant  during 
periods  ending  on  the  same  day,  and 
claims  the  same  sum  to  be  due,  fur- 
nishes prima  facie  evidence  of  the 
truth  of  the  defense.  Agate  v.  Bi^ 
ardSj    456 

11.  Identity  of  name  in  connection 
with  the  same  or  the  like  subject 
matter  is  presumptive  evidence  of 
identity  or  person id 

12.  In  an  action  against  two  defend- 
ants to  set  aside  a  deed  of  land  from 
one  to  the  other  as  a  firaud  upon  the 
plaintiffs  as  creditors  of  the  vendor ; 
the  record  of  a  judgment  by  the 
plaintiffs  against  such  grantor,  is 
conclusive  evidence  against  him  that 
he  owed  the  amount  of  it  When  the 
suit  was  brought  in  which  it  was 
recovered.  The  New  York  and  ffar- 
Jem  Railroad  Company  v.  Syle  et 
al, 587 

13.  It  is  also  prima  facie  evidence  of 
the  same  fact  against  such  vendee, 
upon  proof  being  made  of  the  facta 
stated  in  the  complaint  in  such  ac- 
tion, as  the  cause  of  action  therein : 
and  an  admission  in  the  answer  or 
the  vendee  in  the  suit  against  him 
and  his  grantor  of  the  facts  consti- 
tuting such  cause  of  action  is  suffi- 
cient evidence  thereof id 

14.  The  record  of  such  recovery 
against  such  vendor,  although  re- 
covered in  an  action  in  whicn  said 
vendee  was  named  as  defendant  in 
the  summons  and  complaint  therein, 
and  although  the  complaint  therein 
stated  the  same  facts  to  impeach  the 
good  faith  and  validitv  of  said  deed 
as  the  complaint  in  the  last  action, 
is  of  no  effect  as  evidence  for  either 
party  upon  the  question  of  the  va- 
lidity or  such  deed,  such  vendee  not 
having  been  served  with  the  sum- 
mons, nor  appeared  in  the  first  ac- 
tion.   id 

15.  Where  a  subscription  is  made  in 
writing  by  which  the  subscribers 
agree  to  advance  their  notes  to  an 
Insurance  Company  for  premiums 
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to  be  thereafter  effected,  it  is  not 
competent  for  a  subecriber  in  de- 
fense of  an  action  on  his  note  to 
prove  that  parol  agreements  were 
made,  with  some  of  the  subscribers, 
that  toev  should  not  be  required  to 
give  their  notes,  or  that  they  should 
be  otherwise  favored  above  other 
subscribers.  (SiossoN,  J.,  dissented.) 
New  York  Mxhange  Company  v. 
Ik  Wolf, 693 

Fide  Bond. 

Books  of  Aooouinr . 
BuBDSM  or  Proof. 

iNSUIUirOI  COMPAHT,  3. 
JUDGMEMT. 

Pabtnibship,  2,  3,  4. 
Plbadinos,  1,  2,  3,  4^  5. 
Promisbobt  Notes,  20,  22. 

SsTTLEMXHT. 

USUBT. 

TSBDIOT. 


EXCBPTIONa 
Tide  Niw  Tbial,  1,  3,  a 

EXPRESS  COMPANY. 

1.  ffddf  carriers  and  not  forward- 
ers merely.  Bead  e<  ol  v.  Sjxndd' 
*V,.. 3d5 


P 


FA0T0B8  AND  AGENTa 
FfcfeAcaaTO. 

AnACUMIHT. 

PBAondi  inCb  Disootbbt. 


FORMER  ACTION. 
FSfb  SnTUMHif. 


FORMER  JUDGMENT. 
Tide  EviDEEroB,  10, 14. 

JUDGMSKT,  1,  2. 


FORMER  RECOYERT. 
Vide  EvmsircE,  10, 11. 

FORWARDERa 

L  Express  oompany  receiving  goodly 
to  d^ver,  for  a  price  covering  wfade 
cost  of  transportation :  Esld^  cairien 
and  not  forwarders  merely  although 
they  use  the  conveyances  of  others 
in  performing  their  service.  Bead  v. 
/Ridding, 395 

FRAUD. 

1.  Admissibility  of  cotemporaneoos 
transactions  in  evidence  Lmime 
etalY.McIhnaidetaL, 130 


FRAITDS,  STATUTE  OF. 

1.  Where,  by  a  written  and  seakd 
contract  between  B  and  C,  B 
covenanted  to  fiiniish  the  brown 
stone  for  eight  houses,  and  set  them 
by  a  certain  time,  for  $2,000,  to  be 
paid  in  notes  of  $500  each,  to  be 
made  by  R,  and  delivered  as  Ae 
work  progressed,  and  C  agreed  to 
pay  therefor  in  such  notes  accord- 
mgly:  and  C  drew  an  order  onB 
to  deUver  such  notes  to  B  "  when 
the  stone  is  delivered  according  to 
the  contract^  and  at  such  times  as 
therein  stated,"  and  Raaerwards  ac- 
cepted such  order  b v  an  indocsement 
thereon  signed  by  him  thus:  "Ac- 
cepted Oct  ir,  1856,"  the  contract 
of  R  is  one  to  answer  for  the  debt  or 
de&ult  of  0,  and  the  writing  bo 
signed  by  him  does  not  enreas  the 
consideration  thereof  and  is  void 
by  the  statute  of  fraudfl.  ««»»▼• 
Abek 1<» 
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2.  B,  in  snch  a  case,  is  not  bound  to 
deliyer  hia  notes  to  B,  unless  the 
latter  i)erform8  his  contract  accord- 
ing to  its  terms.  id 

3.  0  cannot)  in  snch  a  case,  extend 
the  time  for  B  to  perform  such  con- 
tract, without  the  consent  of  R, 
without  discharging  B  from  liabili- 
ty.  id 


FRAUDULENT  OONVETANOB 
OR  TBANSFER 

L  In  an  action  against  a  Sheriff  to 
recover  the  possession  of  personal 
property  which  the  latter  has  seized 
under  an  attachment  issued  in  an 
action  on  contract,  pursuant  to  the 
Code,  against  the  plaintiff's  vendor, 
the  Sheriff  may  allege  in  his  answer, 
and  show  by  way  of  defense,  that 
the  transfer  to  the  plaintiff  was  made 
with  intent  to  de&aud  the  creditors 
of  hia  said  vendor,  having  first  shown 
the  existence  of  a  debt  by  such  ven- 
dor, to  the  plaintiff  in  such  attach- 
ment^ and  that  the  attachment  was 
duly  and  regularly  issued  and  exe- 
cuted. Thayer  Y.  mUetj  Sheriff ^3U 

2.  It  is  essential  to  the  right  of 
pluntifib  in  a  judgment  to  maintain 
an  action  to  set  aside  a  deed  of  real 
estate  made  bv  the  defendant  in  such 
judgment)  as  having  been  made  with 
intent  to  defraud  creditors,  that  an 
execution  should  have  been  issued 
on  such  judgment  to  the  Sheriff  be- 
fore suit  brought  McCvUough  v. 
Colby  did., 477 

3.  Unless  the  complaint  avers  the 
&ct  of  issuing  such  execution,  it  will 
not  state  fads  sufficient  to  consti- 
tute a  cause  of  action id 

L  Although  such  an  execution  be 
issued  alter  suit  brought,  that  &ct 
cannot  be  made  a  part  of  the  plain- 
tiff's case,  either  by  amendment  of 


his  complaint  or  by  supplemental 
complaint. id 

5.  A  ^eed  by  one  who  at  the  time  of 
making  it  is  largely  in  debt,  made 
with  intent  to  defraud  his  creditors, 
is  void  as  against  them,  when  exe- 
cuted vtithout  consideration,  though 
executed  to  a  person  ignorant  of  the 
fact  that  such  grantor  was  insolvent 
and  unable  to  pay  his  debts.  Nem 
York  and  HarUm  RaQroad  Comr 
pony  V.  JSyle  and  Harkf 687 


PBKIGHT. 

1.  Where  a  charter-party  stipulated 
on  the  part  of  the  charterera,  that 
the  master  should  be  suppUed  by 
them  with  a  sum  not  exoe^ing  one- 
third  of  the  freight  "free  of  inte- 
rest and  commission,  whidi  is  to 
be  in  part  payment  of  the  freight 
at  the  exchange  of  twelve  per  cent 
premium,  together  with  the  cost  of 
insurance  on  such  advance,"  and  by 
fiirther  provisions  any  other  advan- 
ces they  thought  fit  to  make  on  the 
credit  of  the  freight  should,  with 
premium,  interest,  conmussion  and 
msurance,  be  considered  in  part 
payment  of  freights  Advances  made 
under  the  fiist  stipulation,  where 
the  voyaro  is  in  part  performed,  are 
at  the  risk  of  the  charterers,  volun- 
tarily placed  by  them  at  the  hazard 
of  the  voyage,  and  are  to  be  deem- 
ed freight  earned,  and  not  liable  to 
be  remnded,  thoujrii  the  vessel  is 
afterwards  lost  iSnaman  v.  Th$ 
New  York  Mutual  Inavranoe  Qm^ 
pony, 460 

2.  Where  the  service  has  been  in 
,  part  performed,  and  the  owner  vol- 
untarily receives  the  goods  at  an  in- 
terme^te  port^  to  which  the  vessel 
is  driven  by  penis  of  the  sea,  freight 
pro  rata  tUneriB  is  earned  and  mar 
be  demanded. li 

Vide  AasiONMEirr,  1. 

EVIDENOI,  h 
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HUSBAND  AND  WIFE, 

1.  A  promissory  note,  signed  by  the 
wife  and  delivered  by  the  husband, 
for  the  purchase  of  property  used 
and  enjoyed  in  a  business  carried  on 
for  their  joint  benefit,  does  not  ope- 
rate both  as  a  note  of  the  husband 
making  him  personally  liable  and  as 
an  appointment  by  the  wife  of  her 
separate  estate  or  as  a  charge  there- 
on.   Palen  v.  Lentj 713 


IDBNTITT  OP  NAME. 
Vide  Eyidbngi,  10,  IL 

ILLEGAL  CONTRACT. 
FkIs  CoNnuoT. 

INDORSEMENT. 

1.  Where  notes  are  pledged  as  secu- 
rity for  the  repayment  of  a  loan,  and 
the  pledgor  indorses  such  notes 
making  them  payable  in  terms  to 
the  pledgee  "  for  account  of  "  him- 
self (e.  g.,  "  pay  A  B,  for  account 
of  C  D,  )  the  pledgee  takes  the 
title  to  the  notes,  and  may  sue  upon 
and  collect  them.  Such  collection 
and  the  application  of  tlie  proceeds 
to  the  payment  of  the  debt  due  to 
himself  is  receiving  payment  for 
account  of  the  pledgor,  within  the 
meaning  of  such  an  indorsement 

Ndson  etalY.  WeOmgUm, 178 

Smiih  etalY.  Ball, 319 

%  The  uniform  custom  and  habit  of 
an  insuraaoe  company  is  sufficient 


evidence  of  the  authority  of  its 
president  to  indorse  notes  by  way 
of  transfer.  Scott  et  al  y.  Jdknr- 
son, 213 

Vide  Insurance  Compaht,  6u 
Moneyed  CoRPORAnoK,  IOl 
Pleadings^  1,  2. 
Promissory  Nona,  11. 


INJUNCTION. 
Vide  Practice,  HUe  iKJUKcncnr. 

INSOLVENT  CORPORATION. 

1.  A  transfer  of  collateral  securitj 
made  in  good  faith  to  secure  a  pre> 
sent  loan  to  be  used  in  due  course 
of  business,  is  not  a  transfer  with 
intent  to  give  a  preference  within 
the  act  (§  9)  forbidding  transfers 
by  corporations,  when  insolvent^ 
with  intent  to  give  a  preference 
to  one  creditor  over  others.     Bai- 

brook  V.  Bas9et  etoL, 147 

Ndson  etdY.  WelUngton, 178 

2.  An  Insurance  Company  cannot  be 
said  to  be  insolvent,  or  to  act  in  con- 
templation of  insolvency,  within 
the  act  last  mentioned,  merely  be- 
cause the  sums  insured  greatly  ex- 
ceed its  capital;  nor  when  its  assets 
are  more  than  sufficient  to  meet  all 
losses  of  which  the  Company  has 
any  notice,  information  or  su«pi- 
cion ;  nor  under  such  circumstanoes 
can  a  loan  made  by  the  Company, 
secured  by  collaterals,  for  the  pui^ 
pose  of  meetin?  the  liabilities  of  the 
Company  as  they  arise,  with  the 
belief  that  the  Company  is  solvent 
and  win  meet  all  its  eng^eementH^ 
and  in  order  to  sustain  the  Oompany 
in  its  business  and  enable  it  to  do 
60,  and  with  the  application  of  the 
money  raised  to  that  object^  be 
deemed  a  transfer  with  intent  to 
give  an  unlawful  preference. fti 
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mSURANCB. 

1.  An  insurer  of  passage  money,  gen- 
erally for  the  voyage,  by  a  policy 
in  the  usual  form  of  a  freight  policy, 
is  not  liable  because  the  vessel  is 
delayed  on  her  voyage  by  perils  of 
the  sea,  if  she  actually  makes  the 
voyage  in  suitable  condition  to  carry 
to  the  port  of  destination  all  who 
embark  on  the  voyage.  Howard 
€t  ctl,,  V.   Astor  Mutual  Insurance 

Company, 38 

2.  Insurance  of  passage  money,  gen- 
erally, is  not  an  undertakiLg  that 
the  ship  shall  perform  the  voyage 
within  any  particular  time,  or  that 
the  insured  shall  have  the  benefit 
of  special  contracts  for  passage.  But 
only  that  the  ship  shall  not  be  pre- 
vented by  the  perils  insured  against 
from  making  the  voyage,  and  earn- 
ing the  passage  money  of  those  who 
embark  in  her;  and  that  she  shall 
not  by  a  peril  insured  against  be 
prevented  from  using  her  ports  and 
receiving  and  transporting  such  per- 
sons as  have  engaged  passage  and 
are  ready  to  emban:  in  her id 

8.  Mere  delay  of  arrival  is  not  ground 
of  recoveiy  from  the  insurer,  al- 
though in  consequence  of  such  delay 
those  who  have  engaged  and  paid 
in  advance  for  passage  at  an  inter- 
mediate port  for  the  residue  of  the 
voyage,  refuse  to  wait,  and  demand 
«nd  receive  back  their  passage 
money. id 

4.  Where  a  policy  of  insurance  upon 
buildings  against  loss  or  damage  by 
fire  provides  "  that  in  case  of  any 
transifer  or  termination  of  the  inte- 
rest of  the  insured,  either  by  sale  or 
otherwise,  without  the  consent  of 
the  insurers  manifested  in  writing, 
the  policy  shall  thenceforth  be  void 
and  of  no  effect,"  and  where  the  in- 
sured contracted  to  sell  and  convey 
the  insured  property  to  one  S.  for 
$5,500;  viz.:  $2,6U0  cash,  .and 
$1,500  in  twelve  and  $1,500  in 
twenty-four  months,  and  to  keep 
Bosw,— Vol.  V.  93 


the  premises  insared,  and  that  the 
benefit  and  indemnity  against  loss 
and  damage  by  fire  should  enure 
to  the  said  S.,  who  was  to  pay  to 
such  insured  the  premium  she  might 
pay  for  the  insurance,  and  to  convey 
the  property  by  warranty  deed  to 
S.  on  full  payment  by  him  of  tlie 
purchase  money;  and S.  forthwith 
took  and  kept  possession  of  said 
premises,  and  wnere  subsequently 
and  afler  the  $1,500  first  payable 
had  been  paid,  and  before  the  other 
$1,500  was  paid,  and  while  the  poli- 
cy was  in  force,  the  premises  were 
damaged  by  fire  to  more  than  $2,000, 
the  sum  insured;,  and  where  no  no- 
tice of  the  contract  between  the 
insured  and  S.  had  been  given  to 
the  Company  until  after  tne  loss; 
the  insured  is  entitled  to  recover  to 
the  extent  of  the  unpaid  purchase 
money  and  interest  due  thereon, 
and  to  that  extent  only.  ShoiweU 
V.  The  Jefferson  Insurance  Com- 
pani/f 247 

5.  The  contract  and  its  pactial  per- 
formance do  not  transfer  or  termi- 
nate the  whole  interest  of  the  as- 
sured; but  it  continues  to  the  extent 
of  the  amount  of  the  purchase  mon- 
ey remaining  unpaid. id 

6.  It  is  no  defense  or  ground  for  ex- 
onerating the  insurers  from  liability, 
that  afler  suit  brought  upon  the 
policy  and  prior  to  the  trial,  S.  paid 
the  purchase  money  in  full  and  re- 
ceived a  deed  of  the  insured  pre- 
mises  id 

7.  By  force  of  the  agreement  be- 
tween the  insured  and  S.,  the  latter 
is  entitled  to  the  benefit  of  the  sum 
recovered;  and  becomes  equitable 
assignee  of  the  right  of  action  ac- 
cruing from  the  loss  by  fire;  the 

Eolicy  in  force  at  the  time  of  the 
)ss  having  been  obtained  by  the 
insured  pursuant  to  the  said  contract 
between  her  and  S.,  and  the  latter 
having  paid  to  the  insured  the  pre- 
mium thereon.. id 

8.  In  an  action  upon  a  marine  policy 
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upon  a  ship,  to  recover  for  a  total 
loss,  the  ship  having  sunk  at  sea,  it 
is  not  a  defense  that  the  insured 
sold  and  transferred  his  interest  in 
her  before  she  sunk,  where  it  is 
shown  that,  prior  to  such  transfer, 
she  received  an  injury  from  the  perils 
insured  against,  which  rendered  it 
impossible  to  keep  her  afloat^  and 
made  her  subsequent  actual  loss  in- 
evitable. Croiby  d  al,  v.  The  New 
York  Mutual  Insurance  Co,, . .  .369 
Duncan  v.  Great  Western  Insurance 
Company, 378 

9.  Where  a  vessel  is  so  injured  by 
the  perils  insured  against  that  the 
assured  has  no  means  of  saving  her, 
and  she  subsequently  sinks  solelv  in 
consequence  of  such  injury,  the  loss 
of  the  assured,  from  the  time  such 
injury  is  inflicted,  is,  practically  and 
in  substance,  total,  notwithstanding 
he  may,  in  ignorance  of  the  facts, 
have  sold  and  transferred  his  inte- 
rest in  her  after  she  received  such 
injury,  and  before  G^e  waa  actually 
sunk id 

10.  The  &ct  that  a  vessel,  after  very 
slight  repairs,  does  actually  perform 
many  voyages,  and  with  repairs 
greatly  less  than  would  justify  her 
sale  and  an  abandonment  to  an 
insurer,  does  actually  continue  in 
service  for  many  years,  being  pro- 
nounced seaworthy  and  capable  of 
performing  voyages  to  any  part  of 
the  world,  greaUy  outwei^^  the 
opinion  of  her  master,  and  survey- 
ors, making  an  examination  by  his 
request,  that  repairs  are  necessary, 
exceeding  half  her  value ;  and  this 
is  especially  true  when,  after  such 
sale  and  abandonment^  the  cause  of 
the  leakage^  ascribed  by  such  sur- 
veyors to  mjuiT  by  perils  of  the 
sea,  is  found  to  be  two  auger  holes 
bored  in  her  side  which  may  be 
stopped  at  a  trifling  expense.  JKhs- 
man  v.'  New  York  Muhial  Insurance 
Company f 460 

11.  Where  freight  is  iasured  and  the 
ship  is  disabled  after  her  service  is 
in  part  performecll,  it  is  tixe  duty  of 
the  master  t^eam  freight  if  he  can, 


by  forwarding  the  cargo  by  another 
vessel,  and  where,  in  such  case,  he 
voluntarily  gave  up  the  cargo  to  its 
owners,  and  they  sent  it  on  by  an- 
other vessel,  a  finding  that  there 
was  no  evidence  that  he  could  have 
earned  freight,  (In  the  absence  of 
any  proof  of  the  cost  (^  the  ship- 
ment by  such  other  vessel,)  cannot 
be  sustained.  The  service  having 
been  in  part  performed,  it  is  to  be 
presumed  that  freight  is  earned, 
unless  the  plaintiff  proves  that  the 
cost  of  forwarding  exceeded  the 
freight  payable  by  the  ownv.. .  .ii 

12.  Where  the  service  has  been  in 
part  performed,  and  the  owner  vol- 
untarily accepts  the  goods,  freight 
pro  rata  iHneris  is  earned,  and  may 
be  demanded. ii 

The  defendantSi  an  Insurance 
Companv  located  in  New  York, 
executed  and  delivered  to  J.  Day 
&  Ck>.,  of  Apalachicola,  Florida,  a 
Marine  Policy,  being  in  form  a 
Cargo  Policy,  numbered  784.)  by 
which  they  in  terms,  *'on  aoooont 
of  whom  it  may  concern,  to  cover 
only  property  which  may  be  in- 
dorsed hereon,  by  said  J .  Day  k 
Co.,  loss,  if  any,  payable  to  the  pax^ 
ties  named  in  the  certificate  granted 
by  said  J.  Day  &  Ck>.,  and  subject 
to  conditions  contained  therein,  and 
not  inconsistent  with  the  terms  of 
this  Policy,  do  make  insurance,  ^  * 
lost  or  not  lost,  at  and  from  porti 
and  places  to  ports  and  places,  on 
cotton,"  &c  $250,000  was  written 
on  the  mamn  of  the  Policy  as  the 
sum  insured.  With  this  Policy  the 
defendants  delivered  to  J.  Day  it 
Go.  blank  certificates,  to  be  issued 
to  persons  who  might  contract  for 
insurance  under  the  Policy ;  which 
certificates  state  that  the  person 
named  in  them,  remctively,  is  in< 
sured  by  the  defendants;  and  they 
also  delivered  to  J.  Day  &  Co.  a 
letter  of  instructions,  whidi  stately 
inter  dUa,  that  said  certificates  are 
each  of  tnem  considered  by  the  de- 
fendants '*  as  representing  a  Policy 
lasued  by  the  Company  itself" 
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November  14,  1853,  the  defend- 
ftQts,  by  a  written  certificate  of 
that  date,  extended  the  sum  insured 
by  Policy  No.  784,  an  additional 
$250,000.  On  the  28th  of  October, 
1853,  the  defendants  issued  a  fur- 
ther policy,  (numbered  993,)  for 
$250,000  to-  J.  Day  &  Co.,  in  form 
like  that  numbered  784 

J.  Day  &  Co.  pasted  the  Policy 
No.  784  in  a  large  book,  (called 
their  PoUcy  Book,)  entered  in  it 
the  substance  of  each  certificate 
issued  by  them,  and  the  fact  and 
date  of  issuing  it,  and  also  the  afore- 
said certificate  of  renewal  of  Policy 
No.  784^  and  the  further  Policy 
No.  993.  The  risks  attaching  du- 
ring each  month  under  the  certifi- 
cates, as  these  amounts  were  ascer- 
tuned,  were  entered  in  said  Policy 
Book,  and  numbered  consecutiyely 
as  entered,  in  a  column  in  whidb 
specific  risks  were  also  entered  and 
numbered  as  entered. 

On  the  15th  of  November.  1852, 
J.  Day  Ss  Co.  issued  to  the  plainti£f 
one  of  said  certificates,  indefinite  as 
to  amount,  thereby  insuring,  under 
Policy  No.  784,  cotton  to  be  ship- 
ped by  persons  and  at  and  firom 
places  named  therein,  consigned  to 
the  plaintiff  This  certificate  was 
renewed  November  15, 1853,  by  an 
indorsement  made  thereon  by  J. 
Day  &  Co.,  (and  entered  in  said 
Policy  Book)  continuing  the  insu- 
rance until  July  1,  1854  The  cot- 
ton in  question,  which  was  covered 
by  the  terms  and  embraced  within 
the  insurance  stipulated  by  the  cer- 
tificate  issued  to  the  plaintiff,  was 
shipped  on  the  Ist  and  2d  of  Feb- 
ruary, 1854,  and  on  the  3d  was 
totally  lost  by  the  perils  insured 
against  Early  in  February,  1854, 
it  was  asoertamed  that  all  risks 
taken  from  the  commencement  of 
the  business,  including  specific  risks, 
exceeded  $750,000  in  the  a^^gregate 
prior  to  the  time  the  cotton  m  ques- 
tion was  shipped  This  suit  was 
brought  to  recover  the  value  of  the 


cotton  shipped  February  1  and  2, 
]  854,  and  the  complaint  was  dismiss- 
ed, on  the  grounds  that  J.  Day  Ss 
Co.  could  not  make  valid  contracts 
exceeding  $750,000  in  the  aggre- 
gate, and  that  when  the  risks  actu- 
ally taken  had  reached  that  sum  all 
certificates  of  insurance  previously 
issued  became  inoperative  and  void. 
On  appeal  it  was  hM: 


13.  That  the  certificate  so  issued  to 
the  plaintiff  was  the  contract  of  the 
defendants,  and  obligatory  from  the 
time  of  its  delivery.  Edrtahome  v. 
The  Union  Mutual  Insurance  Om^ 
pony', ..538 


14.  That  such  certificate  covered  the 
cotton  in  question id 


15.  That,  as  between  the  plaintiff  and 
third  persons  subsequently  insured, 
whether  insured  under  similar  cer- 
tificates issued,  or  upon  specific  risks 
taken  subsequent  to  the  issuing  of 
the  plaintiff  s  certificate,  the  plain- 
tiff's contract,  being  first  in  point 
of  time,  gives  him  priority  of  rights 
and  that  he  is  to  be  protected  in 
preference  to  them,  even  if  it  be 
held  that  J.  Day  &  Co.  could  not 
bind  the  defendants  for  sums  ex- 
ceeding $750,000  in  the  i^gr^;ate. 
That  f.  Day  &  Co.  having,  by  the 
certificate  issued  to  the  plaintiff,  in- 
sured all  cotton  described  therein 
to  be  thereafter  shipped  to  him, 
could  not  deprive  him  of  the  bene- 
fit of  that  insurance  by  subse- 
quently insmring  others id 


16.  That,  without  deciding  the  qae»- 
tion  whether  J.  Day  &  Co.  could 
make  valid  contracts  of  insurance 
for  sums  exceeding  $750,000  in  the 
aggregate  the  judgment  should  be 
reverb  ami  a  new  trial  granted. 

id 

Tide  Frught,  1,  2. 
Bt-niBimANOB,  1. 
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INSURANCE  COMPANY. 

1.  An  Insurance  Company  which, 
by  the  terms  of  its  charter,  is  au- 
thorized for  the  better  security  of 
dealers,  to  receive  notes  for  pre- 
miums in  advance  from  Uiose  who 
intend  to  receive  its  policies,  and  to 
negotiate  such  notes  for  the  purpose 
of  paying  claims  or  otherwise  in  the 
course  of  its  business,  has  power  to 
transfer  such  notes  as  security  for 
the  repayment  of  a  loan  of  money 
made  to  the  Company,  and  received 
and  applied  to  the  payment  of  losses, 
expenses,  &c.,  in  the  ordinary  con- 
duct of  its  business.  Scott  et  od.  v. 
Johnson^ 213 

2.  A  person  who  lent  money  to  such 
Company,  in  good  faith,  on  the 
transfer  to  him,  as  collateral  security, 
of  subscription  notes  given  for  pre- 
miums in  advance,  amounting  to 
over  $1,000,  and  without  any  notice 
that  there  had  been  no  previous 
resolution  of  the  Board  of  Directors 
authorizing  the  transfer,  is  entitied 
to  recover  thereon  against  the 
makers,  although  no  such  resolution 
had  been  passed id 

3.  Where  there  is  no  allegation  in  the 
answer  under  which  usury  between 
the  Company  in  such  case  and  the 
lender  can  be  available  as  a  defense, 
it  is  not  error  to  reject  evidence  of 
tlie  rate  of  interest  charged  on  the 

.  loan.  If  proof  that  the  lender 
charged  more  than  seven  per  cent 
per  annum  is  not  admissible  to  estab- 

.  lish  usury,  it  is  not  relevant  for  any 
purpose :  it  has  no  bearing  on  the 
question  whether  the  plaintiflf  is 
a  bona  fide  holder  in  any  other 
aspect id 

4.  An  Insurance  Company,  incorpo- 
rated by  the  laws  of  New  York, 
cannot  make  a  valid  transfei^  of  its 
notes,  amounting  to  over  $1,000  in 
the  aggregate,  unless  it  is  autliorized 
by  a  previous  resolution  of  the  Board 
of  Directors,  if  such  transfer  be 
iinade  merely  as  security  for  a  prece- 


dent debt)  and  to  a  person  knowing 
that  there  is  no  such  resolution  au- 
thorizing the  transfer.  Smilh  etaly. 
Hall, 319 

5.  When  the  transfer  is  made  to  a 
firm,  one  of  whose  members  is  a 
Trustee  of  the  Company,  th^  finn 
has  constructive  notice  of  the  non- 
existence of  such  a  resolution.. .  .id 

6.  Where  the  complaint  alleges  an 
indorsement  of  the  note  by  such 
Company  to  the  plaintiff,  and  the 
answer  denies  the  fact  of  such  in- 
dorsement, and  avers  that  the  trans- 
fer was  made  by  some  officer  oroflfi- 
cers  of  the  Company,  when  it  was 
insolvent^  to  secure  a  precedent  debt, 
proof  is  admissible  that  there  was 
no  resolution  authorizinir  the  trans- 
fer. ^ a 

Vide  Insurance. 

Moneyed  CoRPORAnoH. 
Promissory  Notes. 


INTEREST. 

I.  Not  recovera'ble  in  an  action 
against  a  carrier  for  the  loss  of 
goods,  if  he  be  free  from  actual  neg- 
ligence, not  even  from  the  time  of 
tlie  commencement  of  the  suit. 
Lakeman  etaly.  QHnndl  ei  ol,  625 


JOINDER  OP  CAUSES  OP 
ACTION. 

1.  A  cause  of  action  against  a  hus- 
band, entitling  the  plaintiff  to  a  re- 
covery of  money  from  him,  cannot 
be  joined  with  adaim  tochai^  the 
separate  estate  of  the  wife  with  the 
payment  of  the  amount  sought  to 
be  recovered,    i^s&n  v.  Leni, . .  713 
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JUDGMENT. 

1.  -  A  judgment  between  two  persons, 
determining  the  title  to  land  which 
both  claim,  makes  part  of  the  title, 
runs  with  the  land,  and  concludes 
all  who  derive  title  to  such  land 
from  either  of  those  parties,  subse- 
quent to  the  recovery  of  such  judg- 
ment    Wilaon  y.Davol, 619 

2.  But  it  does  not  bind  any  person 
who  derives  title  from  either  by  a 
deed  or  lease  executed  prior  to  the 
commencement  of  the  action  in 
which  such  judgment  was  recovered. 

id 
Vide  EviDBNCK,  10. 12, 14. 
pRAOTiCE,  Uile  Judgment. 
Judgment  Boll. 


LEASE. 

3.  The  perfection  of  a  title,  by  pur- 
chase at  a  Sheriff's  sale  on  judg- 
ment and  execution,  extinguishes  a 
lease  given  by  the  judgment  debtor 
between  the  time  of  the  Sheriff's 
Bale  and  the  execution  of  the  Sher- 
iff's deed.     Wtbon  y.  Davol, ...  619 


MEN. 

By  attachment— Priority  of,  on  goods 
•       '      518 


LIMITATIONS,  STATUTE  OP. 

1.  Where  the  chattels  of  A  are 
used  by  B  without  any  agreement 
as  to  compensation,  (such  use 
having  begun  in  an  expectation  that 
B  would  purchase  them,)  and  such 
use  is  continued  until  the  chattels 
are  worn  out^  although  B  is  liable 
for  the  fair  value  of  such  use,  the 
statute  of  limitations  is  a  bar  to  a 
recovery  for  tlie  use  which  was  had 


for  any  period  antecedent  to  six 
years  before  action  brought  JU- 
der  etoLy,  The  Union  India  Rub- 
ber Company  ^ 85 

2.  The  presentation  of  a  bill,  con- 
taining items  of  alleged  extra  work; 
within  six  years  before  suit  brought, 
and  the  payment  of  such  bUl,  with 
the  exception  of  one  item,  the  accu- 
racy of  which  and  liability  for  which 
is  promptly  denied,  will  not  prevent 
the  statute  barring  all  right  of  action 
for  such  item  at  the  end  of  six  yeari 
from  tlie  time  when  the  alleged  ser- 
vice was  fully  performed.  Peck  t. 
The  New  York  and  Liverpool  United 
Staiea  Mail  Steamship  Co., 226 

3.  The  items  of  debit  for  the  contract 
price  of  the  vessel,  and  for  extra 
work  alleged  to  have  been  dono^ 
and  of  credits  for  payments  made,dM> 
not  make  a  case  of  "  reciprocal  de- 
mands," within  the  meaning  of  sec- 
tion 95  of  the  Code id 

4.  To  make  payments  on  account  of 
extra  work  done  save  all  items  of 
work  actually  done  from  the  opera- 
tion of  the  statute,  such  payments 
must  have  been  made  generally  on 
account,  so  that  they  may  be  pro- 
perly applied,  as  well  on  account  of 
the  work  which  is  the  subject  of  the 
action  as  of  that  the  liability  for 
which  does  not  subsequently  be- 
come a  matter  of  dispute.  But  pay- 
ments made  on  account^  accompa- 
nied with  a  denial  of  any  Uabiutgr 
and  refusal  to  pay  for  a  particular 
item,  do  not  operate  to  prevent  the 
running  of  the  statute  as  to  that 
item. id 


M 

MANUFAOTURINa  OORPOEA- 
TION. 

Power  to  accept  bills  of  exchange.  275 

Vide  COBFORATIOV. 
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MABINE  msmUNCE. 
Vtde  IxsuRASOB,  1, 2, 3, 8, 9, 10, 11, 12. 

MAKRIED  WOMAN. 

Note  by  wife  used  bj  husbaiid  for 
the  purchase  of  property  uaed  and 
enjoyed  by  both,  effect  thereof  con- 
sidered; and  complaint  thereon 
against  both  held  bad.  Palm  v. 
lent, 713 

MASTER  AND  SERVANT. 

1.  SeeNEGLXGENOB.  Liability  of  own- 
er for  negligence  of  servants  of  con- 
tractor in  building  on  his  land. 
OUbert  etdiy,  BecZh, 446 

2.  Railroad  Company  not  liable  for 
act  of  a  person,  though  he  may  be 
in  their  employment  m  some  capa- 
city, if  he  be  not  at  the  time  of  the 
act  acting  in  any  matter  on  behalf 
of  the  Company  or  attending  to  their 
business.  Wddon  v.  The  JSarhm 
Rail  Boad  Company, 576 

Vidt  Common  Oasbubs,  9, 10. 


MONEYED  CORPORATION. 

1.  Where  a  moneyed  corporation 
discounts  the  note  of  a  third  person 
on  the  security  of  shares  of  its  own 
capital  stock,  owned  by  him  and 
pledged  therefor,  and  such  note  is 
not  paid  at  maturity,  and  the  direc- 

,  tors  of  such  corporation  do  not  sell 
such  stock,  neither  their  omission  to 
sell  it^  nor  their  omission  to  charge 
such  shares  at  the  amount  actuaUy 
paid  thereon  as  a  reduction  of  tiie 
capital  stock  of  the  Company,  affects 
the  liiibility  of  such  third  person  to 
the  Company.  BuUerworih^  Be- 
oeiwr,  V.  Kennedyy 143 

2.  Such  &cta  do  not,  by  force  of  1 
R  a,  590,  §  6,  either  extinguish  the 


stock  or  the  liability  of  the  pledgor 
for  the  amount  of  his  note  secured 
thereby. id 

3.  The  effect  of  the  charge  which 
that  section  requires  to  be  made 
is,  that  no  dividends  dxall  thereafter 
be  made.  **  until  the  deficit  so  cre- 
ated be  made  good  Grom  the  subse- 
quently accruing  profits  of  the 
Company." id 

4.  An  agreement  by  which  certain 
parties  agreed  to  lend  to  an  Insu- 
rance Company  their  notes  to 
amounts  specified,  and  to  renew 
such  notes  fi'om  time  to  time  until 
a  day  named,  when  they  should  be 
paid  by  the  Company,  the  said 
'^  notes  to  be  given  to  N.  &  S.,  as 
special  Trusted  to  be  used  by  them 
as  they  may  think  proper  for  the 
benefit  of  the  Company,"  is  not  in 
contravention  of  section  7  of  "  Regu- 
lations to  prevent  the  insolvency 
of  moneyed  corporations,"  (1  R  S., 
591,)  which  forbids  an  assignment 
or  transfer  of  effects,  except  to  tbe 
coiporation  directly  and  by  name, 
and  it  is  not  void  on  that  ground. 
HolbrookY.  Basaei  H  al, 147 

5.  When,  under  such  an  agreement, 
and  in  pursuance  of  its  stipulations^ 
the  Company  delivered  to  the  so- 
called  special  Trustees,  as  collateral 
security  to  provide  for  the  payment 
of  such  notes,  valid  notes  of  third 
persons  received  for  premiums  in 
advance,  and  the  notes  so  lent  were 
discounted  and  the  money  paid  over 
to  the  Company  and  used  by  it  for 
the  payment  of  its  liabilities  in  due 
course  of  business,  the  transaction 
is  valid,  the  transfer  of  the  ooUaterai 
securities  is  effectual,  and  the  said 
special  Trustees,  or  their  transferree, 
(under  a  power  to  transfer  contained 
in  the  agreement,)  may  collect  the 
said  premium  notes  fiom  the 
makera id 

6.  Such  a  transaction  is  not  void 
for  the  want  of  power  to  bOTrow 
notes,  merely  because  the  Company, 
instead  of  borrowing  money  with 
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which  to  meet  ite  engagementB, 
borrowed  notes,  caused  them  to  be 
discounted  and  used  the  money, 
mider  an  agreement  to  pay  the 
notes  at  maturity id 

7.  Such  a  transaction  is  not  void 
under  section  8  of  the  act  which 
dedares  that  no  transfer,  not  au- 
thorized by  a  preyious  resolution 
of  the  Board  or  Directors,  shall  be 
made  by  such  a  corporation  of  any 
of  its  effects  exceeding  in  yalue 
$1,000,  when  it  appears  that  a  re- 
solution was  passed  authorizing  the 
officers  to  give  such  security  as  they 
should  think  proper  for  those  who 
should  lend  theu:  notes,  and  the 
officers  did  in  good  faith,  without 
ftaud  or  collusion,  deliver  a  suitable 
amount  as  such  security,  and  it  fur- 
ther appears,  in  reference  to  the 
particular  notes  transferred,  that  the 
Board  also  resolved  that  the  officers 
proceed  in  liquidation  of  the  liabili- 
ties of  the  Company  therewith. .  .id 

8.  A  transfer  by  a  moneyed  corpora- 
tion of  negotiable  notes,  as  collateral 
security  to  secure  a  present  loan  to 
be  used  in  due  course  of  business, 
is  not  a  transfer  with  intent  to  give 
a  preference  to  one  creditor  over 
others,  within  the  act  forbidding 
such  transfers  by  a  moneyed  corpo- 
ration when  insolvent  And  there- 
fore upon  that  state  of  &cts  it  is 
not  error  to  reject  evidence  that  at 
the  time  of  the  loan  the  corporation 

was  insolvent id 

NelmmetaLY.  WMngUm,  ....178 

9.  Where  property  of  a  moneyed 
corporation  O^iz.,  a  note  made  by 
third  persons)  is  wrongfully  taken 
by  one  of  its  officers,  and  all  its 
claims  against  such  officer,  including 
its  claim  for  the  takine  of  such  note, 
are  subsequently  settled,  and  a  re- 
lease given  to  such  officer  on  taking 
his  note  for  a  balance  agreed  upon ; 
although  the  persons  acting  in  be- 
half of  the  Company,  in  makine  the 
settlement  and  giving  the  release 
acted  without  competent  authority 


to  bind  it^  yet  if  the  Company  there- 
after, with  knowledge  of  such  set- 
tlement and  of  its  terms,  indorses 
absolutely  and  appropriates  to  its 
own  use  the  note  received  on  such 
settlement,  it  thereby  ratifies  the 
settlement  and  vests  in  such  officer 
title  to  the  note  so  wrongfully  tar 
ken,  and  he  or  his  vendee  can  main- 
tain an  action  on  it  against  the  ma- 
ker&  Houghton  v.  2^e  ei  al, .  326 

10.  When  the  proof  is,  that "  the  Com- 
pany used  the  note"  taken  on  such 
settlement,  and  "  paid  it  to"  a  cre- 
ditor "in  payment  of  a  debt  which 
they  owea  to"  such  creditor,  and 
there  is  no  other  evidence  in  respect 
to  such  transfer,  the  presumption  is, 
that  such  transfer  was  maae  in  a 
manner  authorized  by  law  and  the 
charter  and  by-laws  of  the  Compa- 
ny   id 

11.  A  resolution  of  the  Board  of  Di- 
rectors directing  the  officer  to  pro- 
ceed with  certam  notes,  mentioned, 
to  liquidate  the  indebtedness  of  the 
Company,  is  a  sufficient  authority  to 
warrant  the  officers  in  settling  an 
indebtedness  to  the  plaintiff  by 
paving  a  part,  appropriating  an  in- 
debteaness  from  the  plaintiffs  not 
yet  payable,  in  further  payment, 
and  transferring  to  them  a  portion 
of  such  notes  as  security  for  the 
balance  on  their  agreeing  to  give 
further  time  of  payment  Brook- 
man  V.  Mekalf, 429 

12.  Such  a  transaction  makes  the 
plaintiffs  bona  fide  holders  for  value 
m  such  sense  that  the  transfer  to 
them  is  valid,  even  without  a  reso- 
lution of  the  Board  of  Directors, 
though  it  exceeds  $1,000,  if  they 
have  no  notice  of  the  want  of  such 
resolution. id 

13.  In  such  case  the  maker  of  the  note 
cannot  use  as  a  defense  by  way  of 
set-off  or  counterclaim,  an  indebt- 
edness by  the  Company  to  him  for 
losses  wMch  did  not  become  paya- 
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ble  until  after  the  tnnsferof  his 
notes  to  the  plaintifis. id 

Vide  Bills  of  EzoHAMai. 
Corporation. 
Insurance  Compaiit. 
Pbomibsort  Notes. 


MORTGAGE. 

1.  Where  a  deed  absolute  in  form 
and  recorded  as  a  deed  is  accom- 
panied by  a  separate  deH^asance, 
which  is  not  recorded,  a  purchaser 
from  the  mortgagee  without  notice 
of  the  defeasance  acquires  a  valid 
title  as  against  the  mortgagor,  and 
those  claiming  under  him.  Stoddard 
V.  BoUon, 378 


MUNICIPAL  CORPORATION. 

1.  Liable  for  altering  grade  of  street, 
in  violation  of  a  statute  regulating 
the  subject  Leman  v.  The  Mayor, 
Sc,  of  New  York, 414 


MUTUAL  ACCOUNTS. 
Vide  LnoTATioNg,  Statute  of. 


MUTUAL   INSURANCE   COM- 
PANY. 

Vide  Insuranob  Compakt. 
Moneyed  Corporation. 
Pboiobbort  Notbs^  1  to  10,  17. 


N 


NAME. 


1.  Identity  of  name  presumptive 
evidence  of  identity  of  person,  when 
they  appear  in  connection  with  the 


same  or  a  like  subject  matter.  Agai$ 
V.  Rkharde, 456 


NEGLIGENCE. 

1.  Common  carrier  liable  to  injury 
to  goods  though  caused  by  the  ^act 
of  God,"  if  by  culpable  negligence 
or  unreasonable  delaj  he  exposes 
the  goods  to  the  peril.  Head  eted^r. 
"      "         395 


2.  The  owner  of  a  lot  of  ground, 
who  has  contracted  with  masons^ 
carpenters  and  other  mechanics  of 
competent  skill,  for  the  erection  of 
a  building  thereon,  in  a  safe  and 
proper  manner,  is  not  ref^nfdble 
to  third  persons  for  injuries  caused 
by  the  mere  negligence  of  the  con- 
tractors* servants  in  the  prosecu- 
tion of  the  work.  OUbert  el  air. 
Beach,  445 

3.  Where,  by  the  contract  with  the 
carpenters,  (in  such  case,)  they  had 
agreed  to  construct  a  suitable  gutter 
to  receive  the  water  falling  upon  the 
roof,  and  a  leader  running  down  to 
the  basement,  where  it  was  to  be 
connected  with  a  main  pipe  leading 
into  the  sewer,  and  the  carpenters 
had  left  the  leader  unfinished  over 
the  Sabbath,  not  extending  within 
twelve  or  fifteen  feet  of  the  ground, 
and  negligently  omitted  to  provide 
effectu^  means  of  carrying  off  the 
water,  in  consequence  of  which, 
during  a  storm,  the  water  flowed 
through  the  leader  to  the  ground, 
and  thence  into  the  premises  of  the 
plaintiffs  next  adjoinmg,  and  caused 
mjury  to  their  goods:  Beid,  that 
the  owner  is  notUable  for  the  dama- 
ges  id 

4  Hdd,  also,  by  the  Superior  Conrt^ 
that  the  neglect  of  the  plumber, 
who  was  to  furnish  and  introdooe 
the  main  pipe  leading  to  the  sewer, 
to  introduce  it  in  due  season  and 
before  the  storm,  was  no  excuse  to 
the  carpenters  for  not  extending  the 
leader  down  to  the  basement,  and 
did  not  make  the  owner  liable.   But 
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held,  in  the  Court  of  Appeals,  that 
if  the  neglect  to  put  in  the  main 
pipe  caused  the  accident,  it  was  the 
duty  of  the  owner  to  cause  it  to  be 
done,  and  he  is  not  excused  by  rea- 
son of  his  having  contracted  with 
the  plumber  to  do  it id 

5.  Proof  that  a  coach  driven  upon 
one  of  the  piers  owned  by  the  cor- 
poration of  the  city  of  New  York 
at  the  foot  of  one  of  the  streets, 
breaks  through  a  plank  that  is  de- 
cayed, by  means  of  which  the  plain- 
tiff's trunk  is  thrown  into  the  river, 
and  its  contents  damaged,  is  not 
sufficient  to  sustain  an  action  against 
the  city  for  the  injury,  nor  to  put 
the  defendants  to  proof  of  reasona- 
ble and  proper  care  and  diUgence 
in  keeping  such  pier  in  repair. 
(Woodruff,  J.,  dissented.)  Garri- 
son V.  The  Mayor y  <fcc.,  of  the  City 
of  New  York, 497 

6.  In  order  to  establish,  even  prima 
facie^  a  right  of  action  the  plaintiff 
must  show  affirmatively  on  his  part 
not  only  that  the  plank  was  decay- 
ed, but  that  the  proper  officers  of 
the  corporation  had  notice  that  it 
was  decayed,  or  show  that  it  was 
obvious  to  the  eye  without  any  par- 
ticular examination.  (Woodruff,  J., 
dissented.) .- id 

7.  In  an  action  against  a  Railroad 
Company,  to  recover  damages  alle- 
ged to  have  been  caused  by  the 
negligence  of  the  defendants'  driver 
in  the  management  of  his  team  in 
taking  it  through  a  public  street 
after  it  had  been  detached  from  a 
car  it  had  been  drawing,  a  verdict 
for  the  plaintiff  will  be  set  aside  as 
contrary  to  evidence,  where  the 
testimony  is  uncontradicted  that  the 
manner  in  which  the  team  was 
managed  was  such  as  had  been 
pursued  by  this  and  other  similar 
Companies  for  years  without  acci- 
dent, and  was  considered,  by  those 
engaged  in  such  business,  safe  and 
discreet,  especially  where  it  is 
proved  that  the  injury  was  caused 
by  an  unexpected  and  wanton  as- 

Bosw.— Vol.  V.  94 


sault  by  a  third  person  upon  the 
team,  by  which  it  was  frightened 
and  rendered  unmanageable,  and 
while  frightened  and  unmanageable 
ran  over  the  plaintiff.  Weldon  v. 
The  Harlem R.  R.  Company^.. 67 Q 

8.  The  Company  is  not  responsible 
for  such  act  of  such, third  person, 
though  he  may  have  been  at  the 
time  employed  by  it  in  some  capa- 
city, he  not  being  at  the  time  of  such 
act  actually  attending  to  any  busi- 
ness for  which  he  had  been  employ- 
ed, or  acting  in  any  matter  in  behalf 
of  the  Company. id 

9.  A  ship  owner  is  liable  for  gooda 
received  on  board  for  carriage,  al- 
though the  ship  is  burned  in  the 
port  of  shipment  without  actual 
negligence  on  his  part,  and  before 
a  bill  of  lading  is  signed.  Lakeman 
eialY.  Ohrinndl  et  al.^ 625 

10.  Carrier  of  passengers  may  by  spe- 
cial contract  protect  himself  against 
liability  for  negligence  of  his  ser- 
vant, not  being  himself  in  any  fault 
BosweUj  Administrator^  v.  Mudson 
River  Railroad  Company ^ 699 


NEW  TRIAL. 

1.  Where  the  fiicts  specially  found 
entitle  a  defendant  to  a  general  ver- 
dict, the  plaintiff  will  not  be  enti- 
tled to  a  new  trial  because  portions 
of  the  charge  may  have  been  erro- 
neous, when  such  portions  of  the 
charge  could  not  possibly  affect  the 
minds  of  the  jury  in  considering  the 
evidence  relating  to  or  in  determin- 
ing such  special  facts.  Boldane  et 
oL  V.  BuUerworihy 1 

2.  A  motion  for  a  new  trial  on  the 
ground  of  surprise,  cannot  be  made 
as  a  matter  of  right,  after  judgment 
has  been  perfected.  Barnes  t. 
Roberts^ 73 

3.  Where,  on  an  accounting  between 
partners  in  a  suit  brought  for  that 
purpose,  two  of  the  defendants  claim 
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that  a  note  of  a  third  person  for 
$500  was  contributed  by  the  other 
partner,  and  was  credited  to  him  as 
so  much  capital,  and  that  only  $200 
of  it  was  pud,  and  that  $300  of  its 
amount  should  be  charged  by  the 
Referee  to  sudi  other  partner,  and 
it  is  so  chaiiged,  the  judgment  will 
not  be  reversied  merely  because  the 
Referee  received  incompetent  evi- 
dence tending  to  prove  that  it  had 
been  paid  in  mil,  as  it  is  dear  that 
receiving  such  evidence  was  not 
prejudicial  to  the  defendants.  Boyd 
r.ibotdf  C6U, 110 

4  Where,  on  such  an  accounting,  a 
referee  erroneously  refuses  to  allow 
to  the  defendants  the  pro{>er  credit 
in  respect  to  a  particular  item,  the 
judgment  will  not  necessarily  be 
reversed.  If  the  plaintiff  chooses 
to  stipulate  to  deduct  the  whole 
amount  of  the  defendants*  claim  in 
respect  to  such  item,  the  Court  will 
oroer  the  deduction  made,  and  affirm 
the  judgment  as  to  the  residue. .  id 

5.  In  an  action  against  a  common 
carrier  to  recover  the  value  of  a 
horse,  alleged  to  have  been  &tally 
injured  through  the  negligence  of  the> 
carrier  during  its  transportation  by 
him,  although  the  eviaence  in  re- 
spect to  its  value  be  conflicting  and 
proper  to  be  submitted  to  the  iury, 
yet  their  verdict  will  be  set  aside,  as 
excessive  in  amount^  if  the  verdict 
be  for  a  sum  which,  m  the  opinion 
of  the  Courts  is  clearly  much  larger 
than  is  warranted  by  the  evidence. 
Harru  v.  Pomama  ita^broad  Com- 
pany,  312 

6.  It  is  the  duty  of  counsel,  when  ob- 
jecting to  a  question,  if  he  states  the 
ground  of  objection,  (as  he  may 
properly  be  required  to  do,)  to  state 
an  objection  which  is  well  founded, 
otherwise  his  exception  to  the  deci- 
sion of  the  Court  which  overrules 
his  objection  and  admits  the  evi- 
dence will  not  avail  him  as  an  ex- 
ception.  id 


7.  Hence,  when,  on  the  trial  of  an 
action,  a  question  is  put  to  a  witness 
and  it  is  objected  to  on  a  specific 
ground,  which  is  properly  overruled, 
and  the  objecting  party  excepts^  thai 
exception  will  be  unavailing,  and 
will  mmish  no  reason  for  relieving 
the  party  from  paying  costs  as  a 
condition  of  obtaimng  a  new  trtal, 
although  the  Court  are  of  opinion 
that,  upon  other  grounds,  not  sug- 
^ted  on  the  trial,  the  evidence  was 
madmissible id 

8.  The  Court  may,  nevertheless^  if 
satisfied  that  injustice  has  been  done^ 
and  that  the  jury  may  probably 
have  been  improperly  iimnenced  by 
the  objectionable  evidence,  make 
that  one  of  the  considerations  indu- 
dng  them  to  grant  a  new  trial  on  a 
case. id 

9.  Although  the  plaintiff  establishes  a 
prima  fSdt  cause  of  action,  yet  if 
the  evidence  on  the  part  of  the  de- 
fendant is  very  greasy  prepondera- 
ting, a  verdict  for  the  plaintiff  will 
be  set  aside  and  new  trial  granted. 
JBSumnan  v.  Ntw  York  Mutual  Jhnh 
ranee  Oompany, 4S0 

Vide  PRAonoB,  fUk  Apfxai. 


NEW  YORK,  CITY  OP. 

1.  The  Mayor,  Aldermen  and  Com- 
monalty of  the  dt^  of  New  York, 
since  the  passage  of  the  act  entitled 
"An  act  to  make  permanent  the 
grades  of  the  streets  and  avenues 
of  the  dty  of  New  York,"  paosed 
March  4,  1852,  cannot^  even  under 
the  authority  of  an  ordinance  passed 
bv  both  branches  of  the  Common 
douncil  and  approved  by  the  Mayor, 
change  the  grade  of  any  street  in 
said  dty,  established  by  law  when 
said  act  was  passed,  south  of  Sixty- 
third  street,  without  becoming  liable 
to  the  owner  of  any  lot  or  building  on 
the  street  so  alteied,  for  all  damages 
caused  to  him,  as  such  owner,  by 
reason  of  the  making  of  such  chaoge 
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of  grade,  unless  such  change  is 
made  upon  the  written  consent  of 
the  owners  of  at  least  two-thirds 
of  the  land  in  lineal  feet  fronting 
on  each  side  of  the  street  opposite 
to  and  adjoining  that  part  tnereof 
the  grade  of  which  is  to  be  changed 
or  fJtered.  Leman  y.  The  Mayor^ 
Aldermen^  dsc.  of  the  City  of  New 
York, 414 

2.  By  the  terms  of  that  act  it  is  de- 
clared that  it  shall  not  be  lawful  for 
the  Common  Council  of  the  city  of 
New  York  to  change  such  estab- 
lished grade,  without  such  consent; 
if  therefore  they  make  such  change 
and  the  defendants  by  their  agents 
proceed  to  carry  it  into  actual  exe- 
cution to  the  injury  of  the  owners 
of  lots  on  the  street^  the  dty  is 
liable  for  the  damage  sustained  .  id 

3.  Where,  in  consequence  of  the 
breaking  through  a  plank  in  one  of 
the  piers  belonging  to  the  city,  at 
the  foot  of  a  street^  a  coach  was 
partially  overturned,  and  the  plain- 
tiff sustained  damage,  proof  that 
the  plank  was  decayed  is  not  prima 
ybcie  evidence  of  negligence;  the 
plaintiff  must  show  that  the  proper 
officers  of  the  corporation  had  notice 
of  the  defect,  or  show  that  it  was 
obvious  to  the  eye  without  any  par- 
ticular examination.  (Woodrutf,  J., 
dissented.)  Qarriton  v.  The  Mayor ^ 
Ac,  of  New  York, 497 


NOTARY. 

1.  Evidence  of  due  diligence  in 
making  presentment  to  makers  of 
a  note,  competency  of  answers  made 
to  his  inqmries  to  find  makers,  con- 
mdered.  Adams  v.  Ldand  e<  ol,  411 


NOTICE. 
(Of  dissolution  of  Partnership.) 

BoKdamt  etalY,  BuUerworihf 1 


NUISANOR 
Vide  NsauasNoi,  1,  2,  3,  4 


OFFICERS  OF  CORPORATIONa 

1.  Power  to  accept  accommodation 
bills, 275 

2.  Liability  of  corporation  for  their 
tort^ 293 


PARTNERS  AND  PARTNERSHIP 

1.  Where  a  person  rB.)  is  in  part- 
nership with  another  (T.),  in  a 
business  described  as  the  business 
of  "The  Atlantic  Forge  Company," 
but  in  which  the  correspondence  is 
conducted  and  all  contracts  made 
in  the  name  of  T.,  (the  name  of  B. 
in  no  manner  appearing  in  the  busi- 
ness,) and  thereafter  the  firm  is  dis- 
solved, and  a  new  partnership  is 
formed  by  T.,  the  co-partner,  and  a 
third  person,  under  a  different  name, 
to  conduct  the  same  business  at  the 
same  place,  and  the  partners  in 
such  new  nrm  immediately  send  a 
notice  of  that  fiict  signed  by  them, 
by  post,  to  all  who  had  dealt  with 
the  old  firm,  and  subsequently  a 
vendor  who  had  never  dealt  with 
the  old  firm,  makes  a  sale  of  goods 
on  credit^  nominally,  to  such  former 
co-partner,  T.,  in  whose  name  the 
business  of  the  old  firm  had  been 
done,  and  takes  a  note  signed  by 
the  new  firm  in  its  true  name,  he 
cannot  charge  the  person,  so  retir- 
ing, as  a*  continuing  partner,  al- 
though he  knew  by  common  noto- 
riety that  the  person  so  retiring 
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had  been  a  partner,  and  supposed 
that  he  then  was,  provided  it  was 
also  a  matter  of  public  notoriety, 
on  and  after  the  formation  of  the 
new  firm,  that  it  had  been  formed 
by  such  co-partner  and  third  per- 
son, in  a  new  name,  and  that  it  had 
in  fact  transacted  its  business  in 
such  new  name,  ffoldane  etal  y. 
ButterwoHh, ..1 

2.  In  the  taking  and  stating  of  an 
account  between  partners,  in  an 
action  brought  for  that  purpose,  the 
mere  fact  that  certain  items  were 
charged  after  the  dissolution  of  the 
firm,  upon  its  books,  to  profit  and 
loss,  by  some  of  the  partners,  is  not 
of  itseu  prima  facie  evidence  against 
the  other  partners  that  tliey  are 
items  of  loss  properly  chargeable 
to  the  firm.  Boyd  v.  InM>t  & 
Colt, 110 

3.  Where,  on  such  a  stating  of  an 
account^  it  appears  that  all  of  the 
partners,  except  one  who  with- 
drew, continued  the  same  business 
in  the  name  of  the  old  firm,  and, 
subsequently  to  the  dissolution,  took 
ft  judgment  firom  a  dealer  with  the 
old  firm  as  security  for  the  whole 
sum  then  owing  to  the  firm,  and 
after  that,  settled  with  him  and  gave 
him  a  receipt  in  fiilL  Such  facts  are 
prima  fadt  evidence  that  they  were 
paid  in  fiill  the  balance  owing  to 
the  old  firm  at  the  time  it  was  dis- 
solved.   id 

4  Where  the  capital  contributed  by 
the  retiring  partner  consisted  in  part 
of  a  note  made  by  a  third  person, 
and  the  continuing  partners  subse- 
quently recovered  a  judgment  on 
such  note,  and  issued  an  execution 
which  was  returned  satisfied,  the 
presumption  is  that  the  continu- 
ing partners  collected  such  judg- 
ment   id 

5.  On  an  accounting  between  part- 
ners, the  defendants  have  the  right 
to  have  each  partnership  trans- 
action investigated,  and  its  results 
embraced  in  the  account  to  be  stated 


though  there  be  no  ^>ecification  of 
it,  or  of  the  facts  in  respect  to  it» 
contained  in  the  pleadings. ii 

Vide  pRAcncK,  tiUt  Amssvuxst^  2. 


PARTY  WALL. 
Vide  Practice,  UUe  brjuNonon. 

PASSAGE  MONET. 

1.  Insurance  thereon,  what  is  the 
contract,  and  what  constitutes  a  losB 
within  the  policy.  Howard  dalr. 
The  Aetor  Muhud  Insurance  Com- 
pany,    38 

PAYMENT  IN  ADVANCR 

1.  Freight  when  not  recoverable  back 
although  the  goods  are  not  trans- 
ported.  460 

PLEADINGS. 


OeneraZbf. 
ComplamL 
Answer. 
Demurrer. 


I.  Pleadings  OtneraUy, 

1.  Where,  in  an  action  by  the  indor- 
see of  a  note  against  the  makers,  the 
complaint  alleges  the  making  by  the 
defendants  of  a  note  payable  by  its 
terms,  to  the  International  Insu- 
rance Company,  or  order,  that  such 
Company  afterwards  and  before  its 
maturity  "duly  indorsed  the  said 
promissory  note,  and  the  same  was, 
thereupon,  duly  transferred  and  de- 
livered to  the  plaintiff;"  and  where 
the  answer  merely  avers  that  said 
Company  never  had  "any  legal 
existence  as  a  corporation,"  and  de- 
nies that  "  it  had  any  legal  power 
or  capacity  to  transfer  said  note  to 
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the  plaintiff  by  its  indorsement  or 
otherwise ;"  the  making  of  the  note 
by  the  defendants,  and  its  actual 
and  due  indor-sement  and  transfer 
by  the  Company,  are  admitted  if 
proof  be  given  of  the  incorpora- 
tion of  such  Company  under  a 
charter  authorizing  it  to  transfer 
by  indorsement  promissory  notes 
which  it  may  own.  Ogden  v.  Ray- 
mond etalj 16 

2.  Under  such  pleadings  the  defend- 
ants cannot  show  that  the  note, 
with  others,  amounting  in  all  to 
over  $1,000,  was  transferred  with- 
out a  previous  resolution  of  the 
Board  of  Directors  of  the  Company 
authorizing  such  transfer. id 

3.  Nor  can  they  under  such  pleadings 
show  that  some  of  the  original  sub- 
scribers, whose  subscription  notes 
were  taken  as  the  capital  stock  on 
its  commencing  business,  were  irre- 
sponsible and  minors. id 

4.  Nor  can  they  show  under  such 
pleadings  that  the  corporation  was 
dissolved  and  a  receiver  of  its  effects 
i^pointed,  by  due  judicial  proceed- 
ings, subsequent  to  the  tnmsfer  by 
the  Company  of  the  note  thus  sued 
upon. id 

5.  Where,  in  such  an  action,  and  up- 
on such  pleadings,  the  pleadings 
alleging  no  other  defense  except  that 
the  note  was  an  accommodation 
note  and  was  known  to  the  plaintiff 
to  be  such  when  he  took  it,  and 
that  it  has  been  paid  from  other 
collaterals  transferred  with  it  as  se- 
curity for  a  loan  made  to  the  Com- 
pany, and  where  it  has  been  proved 
that  a  loan  of  $15,000  was  made  on 
the  security  of  $  19,000  of  collaterals 
including  the  note  in  suit,  and  that 
only  $12,000  of  the  loan  has  been 
repaid;  it  is  not  error  to  reject  evi- 
dence of  the  whole  number  of  col- 
laterals; or  that  judgments  have 
been  obtained  upon  some  of  the 
collaterals,  or  of  what  securities 
were  at  any  time  received  for  the 


loan,  or  were  held  at  the  time  of 
the  trial  id 


2.  Complaint, 

6.  A  complaint  which  states  that 
the  defendants,  as  agents  for  the 
plaintiff,  purchased  stock,  and  on 
a  settlement  of  the  contract  of 
purchase  the  vendor  was  found  in- 
debted in  a  sum  specified,  for  which 
the  vendor  gave  notes  to  the  de- 
fendants as  such  agents,  which  they 
received  for  the  plaintiffs,  and  which 
have  since  been  paid  to  them,  and 
that  they  refuse  to  pay  over  the 
same  to  the  plaintiff,  states  facts 
sufficient  to  constitute  a  cause  of 
action,  although  it  does  not  state 
how  the  vendor  of  the  stock  did 
or  could  become  indebted  to  Uie 
vendee.     Bates  v.  Cobb  et  a?., . .  .29 

7.  It  would,  it  seems,  have  been 
sufficient  if  it  had  stated  that  the 
defendants,  as  agents  of  the  plain- 
tiff on  a  settlement  with  a  third  per- 
son received  a  note  for  the  plaintiff 
which  was  paid  to  them  at  maturity 
and  they  refuse  to  pay  over  the 
money id 

8.  A  complaint  in  an  action  brought 
to  set  aside  a  conveyance  of  land  as 
fraudulent,  as  against  tlie  plaintiff, 
a  judgment  creditor,  does  not  state 
fiicts  sufficient  to  constitute  a  cause 
of  action,  if  it  does  not  state  that 
an  execution  has  been  issued  on 
the  plaintiffs' judgmenLi/cCWZou^^ 
V.  Colby  etoL, 477 

9.  Where  an  action  is  brought  by 
several  creditors  of  a  limited  part- 
nership as  plaintiffs,  against  the 
members  of  such  partnership  and 
their  general  assignee,  under  an 
assi^ment  made  for  the  benefit  of 
creditors,  to  remove  such  assignee, 
procure  the  appointment  of  a  Re- 
ceiver, and  compel  a  distribution  of 
the  assets,  and  the  complaint  merely 
states  that  one  of  such  plaintiffs  is 
a  creditor  in  a  sum  specified,  "on 
several  promissory  notes  of^  said 
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firm  made  before  the  execution  of 
said  assi^nmenty"  and  that  another 
plaintiff  18  "  a  creditor  in  the  sum 
of  $1,900  and  upwards,*'  the  oom- 
plaint,  will  be  ordered  to  be  made 
more  definite  and  certain,  so  as  to 
state  the  several  causes  of  action  as 
particularly  as  is  requisite  in  an  ac- 
tion to  recover  a  judgment  in  per- 
¥mam  for  the  same  causes  of  action. 
Qrai^ e< 02.  V.  KmdaSL etciL,,.. .666 

10.  A  complaint  which  seeks  to  charge 
the  separate  estate  of  a  married  wo- 
man upon  her  promise  must  show 
that  the  consideration  of  the  promise 
was  some  benefit  to  her  separate 
estate,  or  that  there  was  a  distinct 
intention  on  her  part  to  charge  her 
separate  estata    Palm  v.  Lmt,  713 

11.  It  is  not  necessasy  that  a  corpo- 
ration, plainti£&,  should  in  the  com- 
plaint a&ege  that  the  plainti£&  are 
a  corporation.  Lighte  v.  The  Eo- 
ereU  Inntremce  Ckmpany 716 

12.  Nor  is  it  necessary,  in  dedaiing 
against  a  corporation,  to  allege  that 
the  defendants  are  a  corporation,  id 


3.  Armoer, 

13.  An  answer  which  professes  to  set 
up  a  counterclaim,  to  be  sufficient  as 
a  pleading,  must  state  facts  which 
constitute  a  cause  of  action  in  favor 
of  the  defendant  M^inst  the  plain- 
tiff   MerriUY.mUurd, 645 

Vide  OoxnrrsBXJUdM, 


4.  Demurrer. 

14.  An  answer  which  professes  to  set 
up  new  matter  as  a  defense,  and 
does  not  state  facts  which  constitute 
one,  may  be  demurred  to  for  insuffi- 
ciency, if  pleaded  after  chapter  723, 
of  the  Laws  of  1857,  took  effect 
Oiawsof  1857,  voL  2,  p.  554,  §  153.) 
iimriUY.Midard, 645 


PLEDQE. 

1.  Of  OoodM. 

1.  When  an  advance  of  money  u 
made  on  the  security  of  wheat  re- 
presented to  be  shipped,  with  the 
understanding  tiiat  the  lender  diall 
thenceforwara  have  the  control 
thereof  and  that  the  bill  of  lading 
shall  be  issued  to  him,  and  it  is  ao 
issued  making  the  wheat  delivera- 
ble to  his  order,  the  pledge  is  vaHd, 
the  advance  is  to  be  deemed  made 
on  the  credit  of  the  wheat  and  the 
lender  is  entitled  to  retain  the  wheat 
notwithstanding  the  pledgor  has 
broken  the  condition  upon  which 
the  wheat  was  delivered  to  him. 
Durbrow  d  ol  v.  McDonald  H 
ol, 130 


2.  €f  SUKk. 

2.  A  bank  that  receives  shares  of  it 
own  stock  as  security  for  a  note 
discounted  and  causes  it  to  be  trana- 
ferred  to  its  president,  does  not  by 
merely  neglecting  to  sell  the  stock, 
extinguish  it  nor  lose  the  right  to 
ooUect  the  note.  The  delay  is  not 
an  acceptance  of  the  stock  m  salis- 
&otion.  BidierworQij  Beonver,  v. 
Kennedy, 143 


3.  Of  Notes. 

3^  A  moneyed  corporation  may  t 
fer  notes  as  security  for  moneys 
loaned  to  it^  for  the  purpoees  of  its 
business.  HoSbrook  v.  Baaeet  H 
< 147 

4.  On  a  pledge  of  notes  as  such  se- 
curity, with  power  to  sell  the  same 
at  public  or  private  sale  for  the  re- 
payment of  the  loan,  a  sale  is  not 
the  only  mode  in  which  the  securi- 
ty may  be  available — ^the  notes  may 
be  collected — ^the  pledge  of  pro- 
missory notes  as  security  ex  viUr- 
mini  imports  power  to  ooDect^  and 
to  collect  by  suit  if  necessary.  Nd- 
«m0<dLy.  WMnqloi^ 178 
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5.  The  pledgee  in  sach  case  may  sue 
in  his  own  name,  notwithstanding 
the  notes  are  indorsed  to  him  in 

this  form,  "Pay ^for  account  of 

A.  B."  (the  pledgor) — such  indorse- 
ment is  not  inconsistent  with  the 
right  to  collect  and  apply  the  pro- 
ceeds to  the  account  of  the  pledgor 

by  discharging  his  debt id 

aoe  same  point  Smith  et  al  y, 
ma,, 319 


POLICY  OF  INSUEAIiTCE. 


1.  In  an  action  to  recover  the  pre- 
mium fixed  in  the  poUcy  neither 
parol  evidence  of  an  agreement  nor 
evidence  of  usage  not  to  require  pay- 
ment of  the  amount  so  fixed,  can 
be  received.  SL  NichoUu  Inmrance 
Company  v.  Mercaniile  Iruuranee 
238 


PRACnOB. 

1.  Amendment 

2.  Appeal 

3.  Clerk, 

4  Contempt 
6.  Counterclaim, 

6.  Ditoovery, 

7.  EiDcepUona. 

8.  Joinder  of  CbttMes  of  AdAofk 

9.  If^uncHon, 

10.  Judgment 

11.  Judgment  RoU. 

12.  Juritdiction  qf  Qeneroi  Term, 

13.  MistriaL 

14.  NewTricH 

15.  Order  AppedUbk. 

16.  ParOea, 

17.  Reference, 

18.  Sarvice  of  Papers, 

19.  Stay  of  Proceedings. 

20.  7¥m«. 

21.  IHoL 

22.  Undertaking, 

23.  Verdict 

24.  Fcrjfloortkm. 


1.  Amendment 

1.  Where,  on  the  trial  of  an  action 
of  ejectment)  the  defendant  is  per- 
mitted to  amend  his  answer,  and 
allege  that  lus  possession  is  that  of 
a  mortgagee  in  possession,  the  plain- 
tiff may,  in  the  discretion  of  the 
Court)  amend  his  complaint  so  as  to 
convert  the  action  into  one  to  redeem 
from  the  defendant  as  a  mortgagee 
in  possession.  (Per  Hoffman,  J.) 
Stoddard  v.  Rotton, 378 

2.  A.  &  W.  being  partners.  A.,  with 
the  consent  of  W.,  transferred  all  his 
interest  to  D. ;  D,  and  W.  cove- 
nanting with  A  to  continue  the 
same  business,  and  to  collect  and 
i^ply  the  assets  of  the  old  firm, 
(except  such  as  was  necessary  to 
pay  current  expenses,)  to  pay  the 
debts  of  the  old  firm.  The  new  firm 
becoming  embarrassed,  D.  instituted 
a  suit  i^ainst  W.  to  obtain  a  disso- 
lution of  his  partnership,  an  account- 
ing between  them  ana  a  proper  ap- 
plication and  distribution  of  the 
^issets :  Bddj  that  A.  could  not,  upon 
petition,  obtain  an  order  that  he  be 
made  a  party  to  the  action,  and  that 
the  complaint  be  so  amended  as  to 
brine  him  before  the  Court  on 
pleadings  presenting  his  alleged 
right  to  an  equitable  application  of 
the  property  of  the  new  firm,  ori- 
ginally belon^ng  to  the  old  firm,  to 
ue  end  that  nis  rights  in  such 
property  might  be  determined,  and 


Dayton  v.  W%lke8j 


3.  Such  an  action  is  not  one  for  the 
recovery  of  personal  property  with- 
in the  meaning  of  §  122  of  the 
Code id 


2.  AppedL 

1,  When  an  action  is  tried  before  the 
Court  without  a  jury,  and  the  de- 
cision does  not  dispose  of  all  the 
questions  in  controversy  but  directs 
a  reference  to  state  an  account^  no 
appeal  regularly  lies  to  the  General 
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Term  from  the  order  or  decree  until 
after  such  reference  and  final  judg- 
ment thereon.  Orijm  v.  Craruton 
etal., 658 

2.  But  when  the  trial  of  an  action  is 
begun  all  the  issues  should  be  tried 
and  disposed  of,  so  far  as  the  rere- 
rence  ordered  to  take  the  account 
does  not  embrace  them.  There  are 
not  to  be  two  trials,  one  before  and 
one  after  the  reference.  Where  a 
reference  is  ordered  on  a  trial,  in 
order  to  enable  the  Court  to  give 
judgment,  the  hearing  which  may 
be  had  on  the  coming  in  of  the  re- 
port of  the  Referee  is  not  to  be  a 
trial,  but  a  mere  review  of  what  has 
been  done  before  the  Referee,  and 
its  confirmation  or  the  contrary,  and 
the  application  of  the  decisions  al- 
ready made  on  the  trial  to  the  ac- 
count stated. id 

3.  If  the  trial  begun  before  the  Court 
is  terminated  without  deciding  all 
the  questions  which  ought  to  be  de- 
termined before  the  reference  is 
directed,  and  is  left  so  unfinished 
that  it  should  properly  be  deemed  a 
mistrial,  th^en  an  order  made  on  such 
a  trial/ordering  a  reference  and  ap- 
pointing a  Receiver,  may  be  ap- 
pealed from.  Such  a  case  is  not 
within  section  268  of  the  Code, 
forbidding  the  review  of  what  is 
done  on  a  trial  before  a  Judge, 
except  by  appeal  from  the  judg- 
ment   td 

4.  And  where  an  appeal  to  the  Gene- 
ral Term  was  taken  from  an  order 
made  on  a  trial  without  a  jury,  ap- 
pointing a  Receiver  and  directing  a 
reference  to  state  an  account  be- 
tween the  parties,  and  such  appeal 
was  argued  and  decided  upon  the 
merits,  all  of  the  proceedings  on  tlie 
trial  being  reviewed  and  considered 
and  a  new  trial  ordered,  the  Court 
refused  to  vacate  the  order  granting 
a  new  trial  and  so  reinstate  the  order 
of  reference  and  appointment  of  a 
Receiver,  which  they  have  decided 
to  be  erroneously  made. id 


6.  The  proceedings  on  the  appeal  to 
the  Ceneral  Term  in  the  case,  as  last 
stated,  were  not  witliout  jurisdiction 
in  such  sense  that  the  order  of  the 
General  Term  was  void;  nor  will 
those  proceedings  embarrass  the 
plaintifi'  in  prosecuting  his  case  on 
the  new  trial  and  subsequent  pro- 
ceedings to  final  judgment id 

6.  Where  a  defendant  has  a  verdict 
against  him  at  the  trial  and  makes 
a  case  to  which  amendments  ve 
served,  and  judgment  is  entered  on 
the  verdict  while  the  case  and 
amendments  are  with  the  Judge  to 
be  settled,  the  Court  has  tlie  power, 
after  the  time  to  appeal  has  expired, 
to  relieve  the  defendant  from  the 
iudgmcnt)  and  permit  him  to  be 
heard  on  the  case.  JeRinghaus  y. 
The    New   York   Insurance    Com- 

pany, 678 

7.  But  in  order  to  justify  the  granting 
of  such  relief,  the  case  should  be 
one  of  unquestionable  mistake  on 
the  part  of  tlie  defendant,  and  evince 
perfect  good  faith,  and  should  be 
meritorious. id 

8.  Granting  such  relief  even  in  such 
a  case  is  going  to  the  extreme  verge 
of  judiciu  discretion « .ti 

9.  If  granted,  it  should  be  upon  terms 
of  securing  to  the  plaintiff  payment 
of  his  verdict  and  costs,  if  a  new 
trial  is  denied;  and  an  election  to 
admit  service  of  notice  of  appeal  as 
of  the  time  that  it  might  haA*e  been 
served  as  a  matter  of  courpe,  and 
thus  restrict  tlie  defendant  to  a 
hearing,  upon  such  appeal,  of  any 
exceptions  he  may  have  taken  at 
the  trial id 

10.  An  order  requiring  the  prevailing 
party  to  cause  the  judgment  roll  to 
bo  filed,  and  to  pay  costs  of  the 
motion,  is  an  appealable  order,  and 
will  be  reversed.  Hdnemann  r. 
Waterbury,  .      686 
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3.  Cbrk 

1.  Jhity  of,  to  enter  judgment  and 
attach  together  and  file  the  papers 
constituting  the  judgment  roll,  and 
the  party  cannot  be  compelled  to 
do  it)  or  to  cause  it  to  be  done. 
ffeinenumn  y.  Waterbury, 686 


4  ChnUmpL 

1.  Where  by  a  judgment  or  decree 
a  defendant  is  required  to  execute 
an  assignment  or  conveyance  to  the 
plaintiff,  and  an  instrument  in  proper 
form  is  tendered  to  him,  he  is  bound 
to  execute  it,  although  it  has  not 
been  submitted  to  Qie  Court  or 
Judge  for  approval  BWikerj  B&- 
eatver,  y.  HcUhome^ 710 

2.  It  is,  however,  proper  that  such  a 
judgment  should  provide  for  the 
setUement  of  the  form  of  the  instru- 
ment by  a  Judge  or  Referee,  and  if 
the  defendant  is  in  doubt  respecting 
the  propriety  of  the  form  of  the  in- 
strument proposed,  he  should  apply 
to  the  Ck>urt  to  have  it  settled.  .  .id 

3.  On  a  motion  to  punish  a  defend- 
ant for  a  contempt  in  not  execu- 
ting the  assignment  tendered,  where 
the  judgment  did  not  provide  any 
mode  of  settling  the  form  thereof, 
it  appeared  that  the  defendant  acted 
in  good  faith,  under  the  advice  of 
counsel  deeming  him  not  bound  to 
sign  the  instrument  in  the  form 
tendered;  the  motion  was  discharg- 
ed without  coste,  on  the  defendant's 
executing  the  instrument id 

4.  In  an  action  by  a  Receiver,  on 
behalf  of  a  judgment  creditor,  to 
set  aside  an  assignment  of  a  lease, 
the  Courts  on  the  27th  of  March, 
announced  its  decision  that  the  as- 
signment was  void;  that  the  plain- 
tiff is  entitled  to  an  assignment 
thereof  as  Receiver,  and  to  the 
rents  thereafter  to  accrue  from  the 
tenants  in  possession.  On  the  Ist 
of  April,  one  of  the  defendants,  who 
had  heard,  in  general  terms,  that 

BoBW.—Vou  V.  96 


the  case  had  been  decided  in  the 

Elaintiffs  favor,  but  had  no  know- 
id^  of  the  particulars,  or  that  the 
plaintiff  was  oy  such  decision  enti- 
tled to  the  rents  due  that  day,  col- 
lected such  rents.  On  the  0th  of 
April,  a  judgment  was  entered  in 
conformity  with  the  decision,  and 
was  made  to  bear  date  of  the  day 
the  decision  was  announced.  The 
defendant  was  not  under  any  in- 
junction in  the  action,  and  the  de- 
cision did  not  direct  an  injunction. 
Upon  these  facts,  a  motion  to  pun- 
ish the  defendant  for  collecting 
thoee  rents,  as  for  a  contempt^  was 
denied id 


5.  Oounierdaim, 
V%20  CouHTSBOLAiM,  (ohIs.) 


6.  IXgoovery, 

1.  On  an  application  for  a  discovery 
of  books,  in  order  to  enable  the 
plaintiff  to  prepare  his  complaint^ 
if  it  appear  that  the  plaintiff  is 
seeking  to  recover  moneys  received 
by  the  defendants^  as  his  Actors  and 
agents,  selling  his  goods,  and  they 
have  not  rendered  accounts  of  sales 
in  fiill,  the  Oourt  will  order  them 
to  render  such  account  or  give  a  copy 
of  their  book  showing  such  sales 
from  the  time  of  the  last  account 
of  sales  rendered.  The  plaintiff, 
upon  those  facts,  is  entiUed  to  such 
account  of  right  Ruberry  v.  Binns 
etal, 686 

2.  But  under  color  of  an  application 
for  such  a  purpose,  the  plaintiff  is 
not  entitled  to  examine  tiie  defen- 
dants' books  at  large,  or  to  have 
copies  of  them,  for  the  purpose  of 
seeing  whether  they  conflict  with 
the  aooounts  of  sales  heretofore 
rendered. id 


PabNiwTiHAi^l,3;4^6^T. 
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8.  Joind&t  of  Otmam  ^  AjUoti. 

PSdo  JOIXDIR,  {pKMj 

1.  Where  a  |>art7  obtains  the  privi- 
lege of  building  a  party  wall,  one- 
half  on  his  own  lot  and  one-half  on 
the  lot  of  another,  and  coyenants 
that  he  will  build  suoh  waU,  but 
does  not  extend  the  wall  so  far  as^ 
by  his  covenant,  he  is  bound  to  do, 
and  thereupon  the  other  party  enters 
upon  the  ground  and  begins  to  ex- 
tend the  wall  upon  the  land  of  each 
to  the  stipulated  point  or  line,  the 
latter  will  not  be  restrained  by  an 
injunction,  at  the  instance  of  such 
party  in  default^  from  making  the 
extension.  Th%  Btdor^  Se.,  of  (he 
Church  of  the-  Boh/  ImocenU  y. 
Ktoch, 691 

2.  Even  i^  in  such  case,  the  party 
extending  the  wall  has  not  obtained 
a  strictly  legal  title  to  any  of  the 
ground  of  the  other,  or  to  the  use 
thereof  still  a  Court  of  ec^uity  will 
not  restrain  him  from  domg  what 
ought  to  be  done,  and  what  the 
other  waa  bound  to  do  for  him. .  M 

3.  But^  where  the  point,  or  line,  to 
which  the  party  wall  was  to  be  ex- 
tended by  the  party  covenanting 
is  in  dispute,  and  it  is  not  dear 
what^  in  that  respect^  is  the  true 
construction  of  the  covenant^  and 
where,  also,  the  extension  of  the 
wall,  as  attempted  by  the  other,  will 
require  the  cutting  away  of  a  stone 
stoop  or  portico  and  do  permanent 
injury  to  the  building  of  tae  former, 
the  Court  will  interpose  by  ii\juno- 
tion  pendmU  lUe^  and  restrain  the 
extension  until  the  right  can  be 
ascertained  and  settled  by  the  aid 
of  such  extrinsic  ftots  as  may  be 
properly  proved  to  aid  in  determin- 
mg  the  true  meaning  and  effect  of 
the  covenant id 

L  The  provisian  of  section  220  of  the 
Code  xe<|Qiri]ig  that  ontbe  service 


of  an  injunction  a  copy  of  the  affi- 
davit on  which  it  is  granted  be 
served  therewith,  is  satiraed  by  the 
service  of  copies  of  whatever  pa- 
pers were  md  before  the  Judge, 
and  on  which  he  ordered  the  injunc- 
tion whether  the  allowance  was 
upon  a  summons  and  a  complaint 
duly  verified  or  upon  affidavits  com- 
monly so  called.  L^fmgweB^  Ro- 
ceiver,  v.  Chave  ei  «0bl, 703 

5.  An  injunction  order  may  be  al- 
lowed and  signed  by  the  Judge,  and 
be  delivered  to  the  officer  befi>re 
the  service  of  the  summons  upon 
the  defendant;  but  the  s^vice  of 
the  order  upon  the  defendant  before 
the  summons  is  served,  is  irregular 
and  is  ineffectual  (Code,  §§  220  and 
99.) id 

6.  The  neglect  to  file  the  papers 
iiI>on  which  an  injunction  is  granted 
within  the  time  prescribed  by  the 
rules  of  Court,  may  be  excused,  and 
it  does  not  render  the  service  of  the 
injunction  a  nullity  or  require  thai 
it  be  set  aside. id 


10.  JudffmmL 

1.  Set  aside  to  allow  anifipeal  to  be 
taken. 678 


2.  Duty  of  the  Clerk  to  enter  ji 
ment 


3.  The  question  whether,  when  a 
judgment  by  de&nlt  has  been  .di- 
rected to  stand  as  security,  but  the 
defendant  suffered  to  defend,  a 
second  judgment  should  be  entered 
on  a  sabsetjuent  recovery  of  ver- 
dict or  decision  by  a  i^eree  in 
fevor  of  the  plaintii^  discuned  by 
HoinuK,  J.  Bmnemann  y.  Waier' 
fr«ry, 686 

4  Bequirinff  execution  of  an  instni- 
ment  should  prescribe  some  manner 
of  settling  the  form  of  such  instra- 
ment 710 
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11.  Judgmmt  B6U. 

1.  Upon  the  filing  of  the  decisioii 
of  a  Beferee  determimng  the  caose^ 
it  is  the  daty  of  the  derk  to  enter 
the  judgment  directed  by  such  de- 
cision; and  if  the  prevailing  party 
does  not  choose  to  fomish  to  the 
derk  a  judgment  roll,  it  is  the  duty 
of  the  clerk  to  collect  from  the  files 
such  papers  as  constitute  such  roll, 
and  attach  thereto  a  copy  of  the 
judgment  (Oode,  §  281.)  Eeme- 
matm  v.  Waterbtury^ 686 

2.  It  is  optional  with  the  prevailing 
party  to  fiimish  a  judgment  roll  or 
not^  and  he  cannot  be  compelled  by 
an  order  of  the  Court  to  cause  a 
judgment  roll  to  be  filed. id 


12.  JwiBdicHon  of  Otnmxd  Ihrm. 
Vide  Jlbtejjs,  $, 

lZ.2iigtridL 
Picfe  Appkal,  1,  2,  3. 

Vfie  New  Tbul^  (<kM) 

15.  Onkr  AfpMlMt. 
Vida  AmAL,  3,  10. 

16.  Partiei. 

Adding  a  pvfy  on  his  own  peti- 
tion.   655 

17.  Rn^timic^ 

FMfe  AFFIiX^  1-6. 

Beview  of  proceedmgs  before 
referee  to  settle  amount  of  ali- 
mony. Fvrrmi^.  Forres^, ^2 


la  jSrvtes  of  Papain, 
VuU  IxjTmfjnoVy  4,  5. 

19.  JStay  of  Proceeding$, 

1.  In  an  action  in  which  a  divosoa 
has  been  granted  and  a  referenoe 
had  to  settle  the  amount  of  alimonyi 
on  whidi  reference  the  testimony 
is  very  voluminous,  and  the  amoun^ 
reported  to  be  just,  large,  and  the 
defendant's  counsel  alleging  errors 
committed  by  the  Referee,  and  being 
in  doubt  whether,  under  a  system 
of  practice  recently  introduced,  it  is 
necessary,  in  order  to  review  the 
proceeding,  to  make  acase  and  move 
thereon  to  set  aside  the  ceport  and 
for  a  new  trial  or  fiuUier  hearing 
before  the  Beferee,  or  whether  ha 
can  move  on  the  -rei>ort  and  testi- 
mony and  his  exceptions,  the  Court 
will  extend  the  time  and  stay  the 
plaintiff  *s  proceedings  to  enable  the 
counsel  to  determine  his  course,  and 

5repare    his    papers.      Ibrrmt  t. 
^orrwt, 672 

2.  It  seems  in  sudi  case  that  the 
review  of  the  proceeding  on  such 
a  rderence  is  oy  a  heanng  of  the 
exceptions  on  the  testimony,  report 
and  minute  of  proceedings  annexed 
thereto,  and  that  no  formal  case  it 
necessary.  (Bule  of  Courts  No. 
32.) id 

20.  TinM,MBiennonof 

Tide  Stat  or  PBOOiiDiiros. 

Bnur  after  time  to  appeal  hat 

expired. 67i 

AmAL,  6,  7,  8,  9. 


2L  JHdL 
TicKt  Appul^  1-6. 

22.  XMerlahmg. 

1.  An  undertaking  duly  approved  1»f 
the  Judge,  procured  or  fiimished  by 
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the  plaintiff  or  his  attorney  for  the 
security  of  the  defendant,  and  exe- 
cuted by  any  persons  possessing  the 
requisite  qualifications,  agreeing 
that  the  plaintiff  shaU  pay  to  the 
defendant  the  danaages  he  may  sus- 
tain, is  an  undertaking  "on  the  part 
of  Uie  plaintiff"  within  the  mean- 
ing of  section  222  of  the  Code, 
requiring  security  on  granting  an 
injunction.  It  is  not  necessary  that 
it  should  be  executed  by  the  plaintiff 
or  his  agent  or  attorney.  L^hrug^ 
i0eQ,  i2e^vr,  v.  Uhaiit  et  tiosi,  . .  .703 

2.  Such  undertaking  must  be  given 
in  form  absolute  and  binding  either 
the  plaintiff,  or  some  one  or  more 
who  undertake  for  him,  absolutely 
for  the  payment  of  such  damages ; 
and  it  may,  if  the  Judge  require 
sureties,  also  bind  others  as  sureties 
in  form  and  in  terms  as  sureties. 
Then  'hould  be  a  principal  and  the 
Judge  may  require  sureties;  but 
such  principal  may  be  one  who  un- 
dertakes on  behalf  or  for  the  plain- 
tiff, without  the  latter  being  a  party 
to  the  instrument vi 

23.  VerdkL 
Tide  Ykrdiot,  {potL) 

24.   Verifieaiiaik 

1.  Where  several  persons  not  united 
in  interest  join  as  plaintiffi  in  an 
action  the  complaint  to  be  verified 
as  the  Code  requires,  roust  be  veri- 
fied by  the  oaths  of  the  plaintiflb 
■everally,  who  are  not  united  in 
interest    Oray  eialv.  KeadaU  et  a?., 
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PRINCIPAL  AND  AGBNT. 
VtdeAxmr. 

PRINCIPAL  AND  SURETT. 

*I.  Agreement  of  suretyship  not  ex- 
^  .pressing  consideration,  void.  Sxten- 


sionoftimedisdiargessare^.   WiU 
mm  Y.BoberU, 100 


PROMISSORY  NOTEa 

1.  A  Mutual  Insuranoe  Compniy 
took  up  a  subscription,  by  whidi 
the  subscribers  agreed  to  give  their 
notes  for  premiums  in  adVanoe  of 
insdranoe  to  be  effected  by  ^on, 
the  subscription  not  to  be  binding 
until  the  sum  of  $300,000  was  sub- 
scribed. That  sum  was  in  form 
subscribed,  the  defendants  being 
subscribers,  and  the  defendants 
voluntarily  gave  their  notes  for  the 
amount  of  their  subscription.  All 
parties  acted  in  good  faith,  and 
without  any  fiwid,  misrepresenta- 
tion or  concealment:  Aid^  that 
such  notes  were,  in  the  hands  of  the 
Company,  valid  binding  notes,  which 
the  Company  had  a  nght  to  ne^ 
tiate  for  the  purpose  of  paying 
claims  or  otherwise,  in  the  course  of 
its  business,  notwithstanding  it  ulti- 
mately appeared  that  some  of  the 
subscriptions  were  not  vahd  binding 
subscriptions,  and  notwithstanding, 
if  the  notes  had  not  been  given, 
the  defendants  might  have  legally 
refused  to  give  them  on  the  ground 
that  the  condition  of  the  subscrip- 
tion had  not  been  in  ftct  satisfied. 
Holbrook  v.  Baud  tial, 147 

2.  Where  an  Insurance  Company,  in 
order  to  raise  money  for  the  imme- 
diate purposes  of  its  business,  bor- 
rowed notes  fit)m  its  friends  and 
they  were  discounted  and  the  money 
pud  over  and  so  used,  and  by  tlie 
agreement  the  Company  were  to 
pay  such  notes  and  to  secure  that 
payment  were  to  depotdt  and  did 
deposit  with  the  plaintifis,  as  Trus- 
tees, certain  negotiable  notes  re- 
ceived in  its  business,  as  collateral 
security,  with  authority  to  sell  such 
collateral  securities  or  any  portion 
thereof  at  public  or  private  sale  sit 
the  option  of  the  Irustees:  Bidd, 
^at  a  sale  was  not  the  only  mode 
in  which  the  securities  could  he 
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rendered  available.  The  power  so 
given  was  not  exclusive  of  every 
other  authority.  The  Trustees  had 
a  right  to  receive  payment  of  such 
collateral  notes  and  to  enforce  pay- 
ment by  action.  Ndaon  et  oL  y, 
Wellington^ 178 

3.  Where  promissory  notes  are 
pledged  as  security,  the  transaction 
ex  vi  termini  imports  authority  to 
collect  Superadding  a  power  to 
sell,  which  without  express  agree- 
ment would  not  exist,  (£:)es  not  take 
away  the  right  to  receive  and  to 
compel  payment id 

4  Where  negotiable  notes  are  by 
express  agreement  pledged  as  col- 
lateral security  to  secure  the  pay- 
ment of  money  by  the  pledgor 
which  he  agrees  to  pay,  the  pledgee 
may  sue  in  his  own  name  on  such 
notes,  although  the  indorsement 
made  thereon  to  carry  the  agree- 
ment into  effect  is  in  terms  "  pay  to 
A.  B."  (the  pledgee)  "for  account 
of  0.  D."  (the  pledgor.)  Such  an 
indorsement  is  not  inconsistent  with 
the  lien  of  the  pledgee  and  the  right 
of  the  latter  to  collect  the  notes  and 
to  apply  them  to  the  account  of  the 
pledgor  by  discharging  the  debt  they 
were  pledged  to  secure. *d 

5.  Where  a  note  is  given  to  an  In- 
surance Company  K>r  the  nominal 
premium  upon  an  open  policy, 
which  policy  was  to  attach  to  all 
risks  that  might  thereafter  be  in- 
dorsed thereon  and  risks  on  which 
the  agreed  premium  amounted  to 
one-tiSord  of  the  note  were  so  in- 
dorsed, and  afterwards  another  risk 
at  an  agreed  rate  of  premium  on  all 
goods  shipped  by  the  maker  by  a 
vessel  named  and  for  a  specified 
voyage,  was  indorsed  on  the  policy, 
the  maker  agreeing  afterwards  to 
report  the  amount  of  the  invoice; 
such  note  is  a  note  for  valuable  con- 
sideration, and  in  the  absence  of 
any  evidence  of  the  amount  of  the 
shipment  last  mentioned  the  maker 
is  liable  for  the  full  amount  of  the 
note. id 


6.  Transfer  by  an  agent  for  oolleo- 
tion,  as  security  for  his  own  pre-ex- 
isting debt,  does  not  confer  title  as 
against  his  principal.  Scott  v.  Ocean 
Bank, 193 

7.  When  it  is  proved  that  it  is  the 
uniform  practice  of  an  Insurance 
Company  to  transfer  notes,  negotia- 
ted in  its  business,  by  an  indorse- 
ment in  this  form,  "  For  the  Com- 
pany, A.  B.,  President^"  such  proof 
IS  prima  facie  evidence  of  authority 
in  the  President  to  indorse  notes 
held  by  the  Company,  by  way  of 
transfer;  and  such  indorsement  is 
sufficient  to  confer  the  title  on  one 
who  receives  a  note  from  the  Com- 
pany in  good  faith,  and  advances  to 
them  money  thereon.  ScoU  et  aL 
V.  Johnson, 213 

8.  Subscription  notes  may  be  trans- 
ferred by  such  a  Compan  '.as  secu- 
rity for  a  loan. id 

9.  Transfer  to  a  bona  fide  lender 
without  notice  is  valid,  even  though, 
made  without  a  previous  resolution 
of  the  Board  of  Directors. id 

10.  Where  a  promissory  note,  payable 
to  the  order  of  the  Atlas  Mutual 
Insurance  Company,  was  transferred 
and  delivered  to  the  plaintiff  as  se- 
curity for  a  debt  due  to  them^by  the 
Company,  and  the  indorsement  was 

in  form,  "Pay. for  account 

of  the  Atlas  Mutual  Insurance  Com»> 
pany,  G-.  H;  T.,  Secretary,"  the  re- 
strictive form  of  the  indorsement 
forms  no  obstacle  to  the  plaintiffi^ 
recovery  on  the  note  i^nst  the 
maker.  The  collection  of  the  note^ 
and  the  application  of  it  to  the  pay- 
ment of  the  debt  of  the  Company, 
would  be  according  to  the  right  ox 
the  plaintiff,  and  it  would  be  a 
payment  for  account  of  the  Com- 
pany.   Smiih  etalY.  BaU, ...  .319 

11.  The  own^  of  a  promissory  note 
can  maintain  an  action  on  it^  under 

j  the  Code,  in  his  own  name  against 
I  the  makers,  although  not  so  indorsed 
i     that  he  can  sue  as  indorsee  by  the 
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. .  rulefl  dt  the  common  law.  SbrtgJ^ 
ion.Y.  Lodge  etal^ :326 

'IZ  Where  the  evidence  as  to  the  dili- 
gence of  a  Notary  to  find  the  makers 
of  a  note  in  order  to  demand  its 
payment  at  maturity  from  them 
personally,  is  free  from  conflict,  the 
qaestion  of  its  sufficiency  to  estab- 
ush  due  diligence  in  that  behalf  is 
one  of  law.  Adams  y.  Leland  ei 
fli, 411 

13.  The  evidence  given  on  the  trial  of 
this  action,  to  establish  due  diligence 
stated,  considered  and  held  suffi- 
cient to  make  h  prima  fode  case  of 
due  diligence. id 

14.  Statements  made  to  the  Notary 
by  persons  to  whom  he  was  referred 
at  tne  makers*  last^  known  place  of 
business^  as  having  knowledge  of 
the  makers,  in  answer  to  questions 
as  to  where  the  makers  resided  or 
could  be  found,  held  competent 
upon  the  question  of  the  Notary's 
diligence  to  find  the  makera  ....id 

15.  Where  by  an  agreement  between 
L.  &  A.,  of  the  one  part,  and  the 
defendant  N.,  of  the  other,  the 
former  sell  their  fiiztures,  &c.,  in  a 
coal-yard  occupied  by  them,  for  a 
mecific  sum,  and  take  N.'s  negotia- 
ble note,  and  also  sell  to  N,  for 
other  consideration,  a  lease  of  said 
yard,  and  guarantee  its  renewal  on 
certain  terms,  and  agree,  if  a  re- 
newal be  not  procured,  "  to  refimd 
the  one-half  the  loss  on  such  fix- 
tores,**  and  no  renewal  can  be  pro- 
cured, and  a  suit  is  brought  on  such 
note  by  one  who  is  an  mdorsee  of 
it  after  its  maturity,  and  there  is  no 
fraud  in  procuring  the  note  or  in  the 
transaction  on  which  it  is  founded, 
the  most  that  the  defendant  can 
have  deducted  from  the  recovery  on 
the  note  is  one-half  of  the  difference 
between  the  value  of  such  fixtures 
for  the  purposes  of  use  under  a  re- 
newed lease  and  the  value  thereof 
for  the  purpose  of  removal  WUiaie 
V.  Northam, 42 1 


16.  The  plaintiiF  fihows  a  snfficient 
title  to  the  note  to  maintain  an  ac- 
tion on  it^  although  he  bought  it  by 
dying  his  own  note  for  it,  and,  be- 
fore the  second  trial  of  the  action, 
took  up  his  own  note  by  assigning 
a  judgment  recovered  in  the  action 
itself  on  a  former  trial  of  it^  (which 
judgment  was  reversed  and  a  new 
triu  ordered,)  and  notwithstanding 
his  vendors  of  the  note  and  his  as- 
signees of  such  judgment  are  the 
persons  to  whom  the  note  was  ori- 
ginally given. id 

17.  A  Mutual  Insurance  Company,  for 
the  purpose  of  increasing  its  availa- 
ble means,  took  up  a  subscription 
by  which  its  fiiencte  agreed  to  give 
their  notes  for  premiums  in  advance 
of  insurances  to  be  effected  by  them 
the  subscription  not  to  be  bindine 
until  $300,000  was  subscribed 
When  Uie  subscription  was  under- 
stood and  believed  to  be  made  up, 
no  fraud  being  practised  on  the  de- 
fendant, he  gave  his  two  notes  for 
$500  each  for  the  amount  of  his  sub- 
scription, and  he  effected  actual  in- 
surance to  an  amount  for  which  the 
premiums  were  over  $900,  which 
was  charged  to  him  against  his 
said  two  notes,  and  he,  in  addition 
thereto,  took  an  open  policy  upon 
which  the  premium  considerably 
exceeded  the  remaining  $100,  but 
no  other  risks  were  indorsed  thereon 
except  those  included  in  the  $900: 
Hdd,  that  the  two  notes  for  $500 
each  were  vahd  binding  notes,  al- 
though it  afterwards  appeared  that 
the  whole  $300,000  subscription 
was  not  made  up ;  the  notes  having 
been  voluntarily  given  and  there 
being  no  fraud  on  the  part  of  the 
Company  or  its  Agent  Broakman 
y.MeUxif, 429 

la  Transfer  by  such  Company  to  a 
h(ma  fide  holder  for  value,  without 
notice,  valid  though  no  previous 
resolution  of  the  fioard  of  I>irec- 
tors. id 

19.  Where  it  is  set  up  as  a  defense  to 
a  note  that  the  maker  had  with 
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others  subscribed  in  adyance  of  pre- 
miums to  be  earned  by  an  Insurance 
Ck>mpany,  upon  condition  that  the 
subscription  should  not  be  binding 
until  the  sum  of  $300,000  was 
subscribed,  and  that  the  note  in  suit 
was  afterwards  given  for  his  sub- 
scription by  the  defendant^  induced 
by  a  false  and  fraudulent  represen- 
tation that  the  whole  amount  had 
been  subscribed,  the  burden  is  upon 
the  defendant  of  showing  that  such 
subscription  had  not  b^n  made. 
The  New  York  Exchange  Company 
y.DeWoif, 593 

20.  In  such  case,  where  the  defendant^ 
produces  several  of  the  original  sub- 
scription books,  and  the  proof  is 
dear  that  one  book  used  in  taking 
subscriptions  is  not  produced,  and 
other  proof  shows  that,  according  to 
computations  made  at  the  time,  a 
greater  sum  than  $300,000  had  been 
subscribed  it  is  not  error  to  charge 
the  jury  tnat  there  is  no  sufficient 
proof  that  the  subscription  was 
not  made  up^  to  the  required 
amount id 

21.  Where  the  resolution  of  the  Insu- 
rance Company,  under  which  tiie 
subscription  was  taken,  expressly 
includes  in  the  $300,000  a  previous 
subscription  of  $40,000,  made,  but 
not  paid  in,  and  the  agreement, 
signed  by  the  defendant,  refers  to 
such  resolution,  that  is  notice  to  the 
defendant  of  its  contents,  and  it 
is  no  defense  that  $300,000  was 
not  subscribed  after  the  resolution 
was  passed,  and  that  the  $40,000 
are  necessary  to  make  up  the 
amount id 

22.  Where  some  of  the  subscriptions 
were  by  other  Insurance  Companies 
the  Court  cannot  without  the  pro- 
duction of  their  diarters.  pronounce 
such  subscriptions  unautnorized  and 
void. id 

23.  The  agreement  for  the  subscrip- 
tion being  in  writing,  whereby  the 
subscribers  promise  to  advance  their 
notes,  and  the  defendant  having  sub- 


sequently given  his  notft  for  the 
amount  subscribed,  he  cankotliriS  Ii»  i 
as  a  defense  that  the  perms  who 
solicited  the  subscriptions  ve 
promised  some  of  the  subscribers^ 
that   they  should    not  be    bound 
thereby  to  give  their  notes,  or  that 
they  should  have  the  privilege  of 
substituting  other  notes,  or  other 
similar  parol  promise.  (Slosson,  J., 
dissented.)   ia, 

24.  Whether,  if  proof  of  such  parol  pro- 
mise were  oUierwise  admissible  in 
the  face  of  the  written  subscription, 
the  defendant  could  give  such  evi- 
dence under  an  answer,  which 
alleged  no  such  facts,  but  only  that 
the  requisite  amount  had  not  been 
subscribed.    Q;woeTe  f id 

Vide  BiLLR  OF  Exchange. 
Corporation. 
Insurance  Company. 
Moneyed  Corporation. 
Husband  and  Wjfs. 


PUECHASER 


1.  Cf  Chattds. 

1.  One  who  buys  from  a  tortious  or 
felonious  possessor  acquires  no  title 
though  he  acts  in  good  faith,  and 
pays  value  therefor.  Anderson  et  aL 
v.  Nicholae, 121 

2.  Purchaser  is  bound  to  accept  goods 
on  tender,  or  will  be  liable  for  the 
expanses  of  storage,  &c.,  during  the 
period  of  delay.  DihtiU  et  cu,  y, 
(hrbeUetal, 202 


2.  CfLcmd 

3.  Where  a  deed  absolute  in  form 
ffiven  and  intended  as  a  mortgage 
IS  recorded  as  a  deed,  (the  writing 
of  defeasance  being  a  separate  in- 
strument and  not  recorded,)  a  bona 
fide  purchaser  from  the  grantee, 
vrithout  notice  of  the  defeasance, 
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acquires  good  title. 
BoUon, 


Stoddard  t. 
378 


B 


RAILROAD  COMPANIES. 

Tide  Common  Carribb. 
Master  and  Skbyamt. 
Nequoenos. 

May  limit  their  common  law  liability 
as  carriers  of  passengers  by  express 
contract 699 


RAILROAD  TICKETS. 


Special 


contract)  by  accepting  and 
using  a  free  pass  or  ticket  with 
special  provisions  printed  thereon. 
Bo8weU  y.  Hudson  Biver  Roahroad 
Company, 699 


RATIFICATION. 

PScfo  MONITID  COBPORATIOR,  9. 

REFERENCE. 

Vid/&  PSAOnOB,  UiU  ROIRENOI. 

REINSTJRANCE. 

1.  In  an  action  to  recover  the  pre- 
mium stipulated  in  a  policy  of  re- 
insurance, the  defendant  cannot  al- 
ter the  policy  nor  entitle  himself  to 
an  abatement  from  the  premium  by 
proof  of  a  usage  and  custom  among 
Insurance  Companies  to  allow  an 
abatement  from  the  stipulated  pre- 
mium nor  by  proof  of  a  cotempo- 
raneous  parol  agreement  to  make 
such  abatement  SL  Nuhoha  Inst^ 
ranee  Company  y.  MercanUle  Mutual 
Insurance  Company, 238 


s 


SALE. 

1.  One  who  sells  and  deliyers  chattels 
by  request  of  another  who  has  no 
title  nor  authority  to  sell,  is  liable  to 
the  owner  for  the  valued  although 
he  acted  in  good  faith  and  has  paid 
over  the  proceeds  to  his  employer. 
Anderson  et  aL  y.  JNtehoku, 121 

2.  A  purchase  from  a  thief  or  tor^ 
tious  taker  confers  no  title. id 

3.  Where  a  yalid  contract  is  made 
for  the  sale  and  delivery  of  the 
wheat  in  a  specified  boat  for  cash  * 
and  the  buyer  designates  a  yess^ 
into  which  the  wheat  is  to  be  de- 
liyered  and  the  seller  accordingly 
has  it  measured  as  is  customary 
in  such  cases  and  placed  on  board 
of  such  yessel,  and  sends  to  the 
buyer  a  duplicate  measurer's  return 
or  certificate  of  the  quantity,  and  a 
bill  for  the  wheat  at  the  contract 
price,  and  the  seller  thereupon  re- 
quests payment  from  the  buyer, 
who  answers  that  he  will  pay  on 
Saturday,  (the  second  day  there- 
after,) and  the  seller  makes  no  ob- 
jection thereto ;  and  where  there  is 
no  fraud  in  making  sudi  contract  or 
obtaining  such  dehvery,  a  person  in 
good  faitn  advancing  money  on  the 
same  day  to  such  buyer  on  the  se- 
curity of  such  wheat  and  on  the 
fiuth  of  his  being  the  owner  thereof 
will  obtain  a  yalid  title  thereto  as 
against  the  seller  to  the  extent  of 
such  adyance ;  although  such  buyer 
fails  after  obtaining  such  adyance 
and  thus  becomes  unable  to  pay  to 
the  seller  any  part  of  the  contract 
price,  Durhrcw  et  al.  y.  McDonald 
etal, 130 

4.  Such  a  deliyeiy  being  all  the  de- 
livery which  the  parties  contempla- 
ted or  the  contract  required;  it  was 
subject  to  no  condition  unless  it  be 
an  implied  one,  Jthat  payment  be 
made  if  demanded,  wnen  all  the 
wheat  was  delivered. id 
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5.  Wher^,  in  socli  a  case,  an  advance 
is  made  to  such  buyer  upon  the 
understanding  at  the  time  of  both 
partias  to  it,  Uiat  it  is  made  on  the 
security  of  such  wheat;  and  that 
the  person  advancing  should  thence- 
forth have  the  control  of  it  and  that 
a  bill  of  lading  should  be  issued  to 
him  as  the  shipper  of  it^  making  the 
wheat  deliveraole  to  his  order  at 
the  port  of  destination,  and  such 
bill  of  lading  is  immediately  there- 
after so  issued  and  delivered;  the 
person  so  advancing  from  the  time 
thereof  has  the  rignt  of  possession 
and  of  control,  as  against  the 
seller. id 

6.  Evidence  of  other  cotemporaneous 
Durchases  by  such  buyer  and  of  his 
nulure  to  pay  therefor  on  the  day 
he  agreed  to  pay,  there  being  no 
evidence  that  they  were  fraudulent 
or  that  any  representations  were 
made  in  negotiating  the  contract 
for  the  wheat  in  question,  is  inad- 
missible.   id 

Vide  PuBCHASKB  or  Ghattbl& 
Yendob  and  Vkndsi. 


SEIZIN. 
Vide  CoviNAMT. 

SET-OFF. 

Vide  GoUNTKBOLADf. 

MOMXTID  GoBFOBATIOir,  13. 


SETTLEMENT. 
(Of  an  action,  efifect  of) 

L  Settlement  by  officers  of  a  corpo- 
ration without  authority,  what 
amounts  to  a  ratification.  Bought 
ion  Y.  Dodge  etal, .326 

%  Where  a  party  who  claims  a  bal- 
ance of  account  against  another. 
and  holds  two  notes  as  collateral 


security,  assigns  his  aocoont  to  a 
third  person  who  brings  an  action 
thereon  and  the  defendant  therein 
claims  to  set  off  one  of  such  notes 
which  had  been  paid  to  the  assign- 
or, after  the  assignment  but  before 
the  suit  was  brought^  and  after- 
wards the  suit  is  settled  by  the 
payment  of  ten  per  cent  of  the  sum 
sued  for  and  costs,  such  settlement 
is  no  bar  to  an  action  by  the  de- 
fendant therein  to  recover  from  the 
said  assignor  the  amount  of  the 
other  note,  although  it  was  paid 
pending  the  former  action  and  be- 
fore the  settlement.  Batee  v.  CM 
et  al, 29 

3.  A  settlement  '4n  full  of  an  ac- 
count and  demand  sued  upon  in 
this  action  "  does  not  embrace  any 
matter  not  embraced  in  the  contro- 
versy as  disclosed  by  the  pleadings 
therein id 


SHERIFF. 

1.  In  an  action  for  taking 
an  alleged  transferree,  the  Sheri 

may  show  that  he  took  the  „ 

nnaer  an  attachment  against  the 
transferror,  and  that  the  trans- 
fer was  made  with  intent  to  de- 
fraud creditors,  although  the  attach- 
inff  creditor  has  not  recovered 
judgment.  Thwier  v.  WiOeL  jSSbar- 
^ 344 

2.  VidelxkBE,  (Sheriff*s  sale  and  oon- 
veyance  terminates  leasa)  . . .  .619 


STATUTES,  CONSTRIJOTION  OF 

1  Revised  Statutes,  690,  §  a  Ef- 
fect of  transfer  of  stock  pledged 
to  a  moneyed  corporation,  and 
omission  to  sell  the  samei 
Buttenvorth.  Receiver,  v.  Kst^ 
'      14S 


1  Revised  Statutes,  691,  f  7. 
Transfer  to  moneyed  ooipora- 
tion  not  valid,  unless  it  be  to 
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the  corporation  by  name.  Bci- 

brook  y.  Baaad, 147 

KeU(meial.Y.  WiiMmgUm, .178 

1  BeviBed  Statutes,  591,  §  8. 
Transfers  by  moneyed  corpora- 
tion of  notes  without  a  resolu- 
tion of  the  Board  of  Directors. 

Eofbrooh  v.  Baud, 147 

Nela(m€tal,Y.  WtOrngton^.M^ 
SooU  etaLy.  Johnson,  . . .  .213 
Smiih  et  al  r.  ffaU,  ...  .319 
Brooknum  eialY.  Mdedlf,  429 

1  Bevised  Statutes,  591,  $  9. 
Transfers  by  moncTed  corpora- 
ration  when  insolvent  or  in 
contemplation  of  insolvency 
with  intent  to  give  a  preference. 

BoOn-ook  V.  Basset, 147 

MsoneialY.  WeaingUm,.17S 

1  Bevised  Statutes,  756,  §  3. 
Deed  absolute  in  form,  intend- 
ed as  a  mortgage,  but  defea- 
sance not  recorded.  Stoddard 
Y.Botton, 378 

Vide  OoDMf  GoHBTBUonoN  or. 


STATUTE  OP  FRAUDS. 
Tids  FiuuDB,  Statutb  of. 

STATUTE  OF  LIMITATIONS. 
Tid$  LmxrA'novSf  SrATunor. 

STOOK. 

TOt  FkJnxii  or  Stock. 

Porchaae  of  spurious  stock,. 506 

STBEETa 

CStf  of  New  York  liable  for  damages 
ror  changing  the  grade  of  a  street 
when  not  done  according  to  law.  414 

Fids  Bonn. 


SUBETT. 

Vide  TvacsPAL  ihd  Buwbpt, 
Fbaum,  SrAiim  or. 


T 


TITLE  TO  LANDa 
VtdeDEED, 

JunOMBHT. 
MOBTOAOl. 


TITLE. 
(To  personal  property.) 

1.  One  who  has  either  tortioosly,  or 
feloniously,  without  the  knowledge 
or  consent  of  the  owner,  obtained 
the  possession  of  a  certificate  of 
stock  having  a  power  of  attorney  in 
blank  annexed  thereto,  cannot  con- 
fer title  on  a  third  person  by  sdhng 
and  delivering  the  same  for  a  vahia- 
ble  consideration,  although  the  par- 
chaser  acts  in  |ood  feith,  believing 
he  is  dealing  with  one  who  owns  or 
has  due  autnority  to  sell  the  stock. 
Anderson  etal  y.  Nieholas,,. .  .121 

2.  One  who  receives  such  a  certificate 
and  power,  and  sells  the  same  or 
causes  the  same  to  be  sold,  by 
direction  of  one  whom  he  supposes 
to  be  the  owner  or  to  have  due  au- 
thority, is  liable  to  the  actual  owner 
for  a  conversion  of  the  stock,  not- 
withstanding he  has  paid  over  the 
proceeds  to  the  person  employing 


TBANSFEB. 

1.  Of  a  bin  of  ezdiange  transferred 
as  security  for  an  antecedent  dd»t 
by  one  who  has  no  authority.  SooU 
V.  Ocean  Bank, 192 


IHDIX. 
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TRUST. 

1.  A  transfer  of  notes  by  an  Insu- 
rance OompanVy  to  two  persons  as 
secoritj  for  the  benefit  of  them- 
selves and  others  who  lend  money 
or  notes  to  sach  company,  is  not 
▼oid  so  that  the  makers  of  the  notes 
so  held  as  security  can  refuse  pay- 
ment on  that  ground.  >  HoSbrook  v. 

Bandetcl, 147 

Nd9(mttaLY.  WMngton^ 178 


X7MPIBEL 
yiSk  Affbaibal. 

UNDEBTASINa 
Pieb  P&ionoiy  tvOe  UxniBTAxnia 

USAGE  AND  CUSTOM. 


1.  The  operation  and  effect  of  a 
policy  of  reinsurance  cannot  be  im- 
paired, or  the  obligation  to  pay  the 
rail  premium  stipulated  in  it  be  af- 
fects, by  proof  that  there  is  a  usage 
and  custom  among  all  Insurance 
Companies  in  the  dty  of  New  York 
by  which  the  reinsuring  Company 
abates  a  per  centage  from  the  gross 
amount  of  premiums  stipulated  and 
does  not  require  the  payment  of 
the  full  amount  8L  NvckoUu  Intiur 
ranee  Company  y.  MereanUle  Mu- 
tual Inaurance  Company^ 238 

2.  Nor  would  it  operate  to  reduce 
the  daim  of  the  reinsuring  Company 
to  recover  the  full  amount  of  pre- 
miums stipulated,  if  in  addition  to 
such  proof  of  custom  it  were  shown 
that  prior  to  issuing  the  policy  it 
was,  m  view  of  such  custom,  agreed 
by  parol  that  fifteen  per  cent  should 


be  so  abated  and  payment  thereof 
not  required. id 

Vide  Irdorskmxmt,  2. 
Pboiobbobt  Nom^  7. 


USUEY. 

1.  Whether,  under  a  statute  which 
forbids  a  corporation  to  inter^joee 
the  defense  of  usury,  a  transaction, 
otherwise  void  for  usury,  is  not  en- 
tirely valid?  and  whether  a  third 
person  can,  for  the  purpose  of  affect- 
ing the  title  of  the  holder  of  a  pro- 
nussory  note,  allege  and  prove  that 
he  took  it  ft  cm  a  corporation  and 
holds  it  under  a  usurious  contract? 
QucBre.  ScoU  etaly,  Johneanf  .213 

2.  It  seems,  that^  under  the  statute 
last  mentioned,  if  a  maker  of  a  note 
has  no  defense  thereto  in  the  hands 
of  the  corporation,  he  cannot^  when 
sued  thereon  by  an  indorsee,  allege 
and  prove  usury  between  the  coipo- 
ration  and  such  indorsee^  The  title 
of  the  indorsee,  being  good  as 
against  the  corporation,  is  good  as 
against  the  maker. id 

Vide  iNBURAXd  COMPINT,  3. 


VENDOR  AND  VENDEE. 

1.  Where  a  person  contracts  to  pur- 
chase goods,  which,  at  the  time,  are 
on  board  of  a  vessel  at  sea,  and  ex- 
pected to  arrive,  it  is  his  duty  to 
receive  such  goods  within  a  reasona- 
ble time  after  notice  of  their  arrival 
and  a  tender  of  the  goods  at  the 
place  designated  by  him  for  the  de- 
livery of  them.  IXbhle  etaly,  Chr^ 
heUetal, 202 

3.  Where  such  purchaser  refuses  to 
accept  a  delivery  within  a  reaaona. 


7M 


INBBX. 


ble  time,  he  is  liable  to  the  vendor 
for  the  damages  necessarily  caused 
by  such  delay. id 

3.  Although  the  contract  be  made  in 
such  form  that  the  title  to  the  pro- 
perty does  not  pass  imtil  the  goods 
are  delivered,  yet  the  contract 
beinff  valid  and  obligatory,  and  the 
purcnaser  having  accepted  the  goods 
under  it^  it  is  no  answer  to  the  claim 
for  dama^  for  delaying  an  unrea- 
sonable time  to  receive  them,  that 
the  title  of  the  purchaser  does  not 
become  vested  until  the  goods  are 
delivered  and  accepted id 


VERDICT. 

1.  Although  a  plaintiff  establishes  by 
his  evidence  hprwnafade  cause  of 
action,  so  that  when  he  rests  his 
case  a  refusal  to  order  a  nonsuit  is 
proper,  vet  if  the  evidence  on  the 
part  of  the  defendant  is  very  greatly 
preponderating,  and  especially 
where  that  preponderance  arises 
firom  facts  and  circumstances  not 
controverted,  the  Court  will  set 
aside  a  verdict  for  the  plaintiff  as 
against  evidence.    JSSngman  y.  The 


New  York  Mvhud  Ineurmee  Com- 
pany,   460 

2.  A  verdict  against  a  railroad  com- 
pany will  be  set  ande  as  contrary  to 
evidence,  where  it  appears  by  un- 
contradicted testimony  that  the  act 
charged  to  be  negligent  was  done 
accoKling  to  the  practice  of  the 
defendant  and  other  companies  for 
many  years  with  safety,  and  was 
considered  by  those  engaged  in 
such  business  proper  and  discreet. 
Wddan  v.  Barlem  Baibroad  Com- 
pony, 576 


VOLUNTARY  PAYMENT. 
Vide  Aonov,  11, 12. 


WHARVES  AND  PIERa 

Vide  Niauanci,  5,  6. 
New  Yobk,  Cmr  of,  3. 
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